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B. M. ISLER v. HARRIET M. DEWEY and others. 


Practice—Continuance. 


Where the Court below continued an action, the pleadings raising 
issues to be tried either by a jury or by the Court, and the Coart 
holding that a trial could not then be had ; Held, not to be error. 


AppgaL from an Order of Continuance made at Spring 
Term, 1878, of Wayne Superior Court, by Kure, J. 

The case states: This cause was called for trial by plain- 
tiff’s counsel, after the discharge of the jury, when the de- 
fendants’ counsel objected, for that, an issue of fact was 
raised by the pleadings requiring the intervention of a jury, 
and insisted on a continuance. In reply to this the plaintiff 
insisted that defendants were estopped by proceedings here- 
tofore had in an action between the same parties, but His 
Honor held otherwise and ordered the continuance, from 
which ruling the plaintiff appealed. 
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Mr. S. W. Isler, for plaintiff. 
Mr. A. K. Smedes, for defendants. 


Reape, J. The action is for a tract of land and for $400 
a year for nine years for use and occupation. 

When the case was called below the jnry had been dis- 
charged (for the term as we suppose), and the defendant 
moved for a continuance which the plaintiff resisted upon 
the ground that the issue which would seem to require a 
jury, e.g. the value of the use and occupation, had been ad- 
judicated in a former action between the parties, and there- 
fore no jury was necessary. All this was denied by the 
defendant. What was adjudicated in another suit between 
the parties was of course a matter of fact to be determined 
on the trial, and not upon a motion for continuance. 

The plaintiff insists that the evidence of what was adju- 
dicated in a former action is a matter of record, and there- 
fore to be determined by the Judge and not by the jury. 
Take that to be so for the sake of the argument, still it is 
to be determined on the tria/,and not before. The plead- 
ings certainly raise issues, and they can only be determined 
on the trial, which trial His Ilonor held could not then be 
had. Nothing appears in the case to satisfy this Court that 
His Honor erred in his ruling, and therefore we affirm his 
judgment. 

The uselessness of appealing from a continuance will be 
understood, if it be considered that the appeal itself works 
a continuance. If we could have sustained the objection to 
the appeal, still the case could not stand for trial until the 
next term of the Court below. And that would have been 
the result if there had been no appeal. 

No error. 


Per Currum. Judgment affirmed. 
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SAMUEL HUDSON, Executor of James Herriet, v. SOLOMON 
WETHERINGTON and others. 


Practice—Right*to open and conclude— Affirmative Issue. 


1. The affirmative of an issue ‘“‘ Did plaintiff’s testator pay or purchase 
the note” in suit, is upon the plaintiff. 

2. The rule that a party alleging an affirmative is bound to prove it, 
means the affirmative of any matter the truth of which is essential 
to his case. 


3. Where the Court below ruled that the affirmative of the issues Was 
upon the defendant and required him to open the case by introducing 
evidence and then allowed the plaintiff to open and conclude the 
argument, he having also introduced cvidence ; Held to be error. 


(Neal v. Fesperman, 1 Jones 446; McRae v. Lawrence, 75 N. C. 289; 
Churchill v. Lee, 77 N, C. 341, cited and approved.) 


Civu Action, tried at Spring Term, 1878, of Jonzs Supe- 
rior Court, before Kerr, J. 

The facts bearing upon the point decided appear in the 
opinion. Verdict and judgment in favor of plaintiff. Ap- 
peal by defendant. 


Mr. A. G. Hubbard, for plaintiff. 
Mr. H. R. Bryan, for defendant. 


FarrcLotu, J. The note sued on was payable to Clark, 
and the plaintiff alleged that his testator, Herriet, was the 
owner thereof for value. This was denied by the defend- 
ants, who also alleged that it had, been paid. The only 
issues of fact submitted to the jury were :— 

“1st. Did plaintiff’s testator pay or purchase the note? 
Ans.—He purchased it. 
2d. Has the note been paid? Ans.—No.” 

The findings of the jury on these issues are not review- 
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able in this Court, and we have nothing to consider except 
a plain question of practice, there being no exception to 
the charge of the Court in any other respect. His Honor 
held that the affirmative was on the defendants, and re- 
quired them to open the case to the jury by introducing 
evidence, and then allowed the plaintiff to open and con- 
clude the argument, he having also introduced evidence. 
The defendants objected to this mode of proceeding, and 
we think their objections were well taken. Fi incumbit 
probatio qui dicit, non qui negat. Evidently the burden of 
proof on the first issue was on the plaintiff, for without 
proof on eith erside he would not have been entitled toa judg- 
ment, and this is the test in such cases. When both par- 
ties introduced evidence in a case like the present, the 
plaintiff opens and concludes the argument. The rule that 
the party alleging an affirmative is bound to prove it, does 
not mean an affirmative in form merely, but the affirmative 
of any matter or relation, the truth of which is essential to 
the allegant’s case. 

These rules are important, manifestly convenient, and 
are agreeable to the suggestions of natural reason; but as 
they have been so often and so recently declared, we are 
content with a reference to a few authorities only. 1 Greenl. 
on Ev. § 74; Starkie on Evy. 585, 595, 10th Am. Ed. - Neal 
v. Fesperman, 1 Jones 446; McRae v. Lawrence, 75 N.C. 
289; Churchill vy. Lee, 77 N.C. 341; Phelps v. Hartwell, 1 
Mass. 71; Costigon v. R. R. Cv., 2 Denio, 609. 

Let this be certified. 

Error. 


Per Curiam. Judgment reversed. 
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STEPHEN F. LORD and wife v. MARGARET 8, BEARD. 


Practice—Separate action—Evidence—Judge’s charge. 


1, A party cannot resort to a new action where the relief demanded tree Aufrw t 
can be obtained by motion or proceeding in the original action ; 
Therefore, where land belonging to an infant was sold by a Clerk and 
Master under decree of a former Court of Equity, and the note for 
the purchase-money was executed to him as guardian, (he having 
become guardian of the infant after the sale), and on settlement the 
note was thereafter transferred to the ward ; It was held, that the 
ward could not bring an action upon the note and to subject the land 
to its payment, but was limited to her remedy by motion in the 
original cause ; and this is so, notwithstanding the fact that the 
original cause was never docketed pursuant to C. C. P. § § 400, 401. 

. Where there was a conflict of testimony between two witnesses and 
it appeared that one (an old person) had had an attack of paralysis ; 
Held, that evidence of an expert that “ paralysis in old persons has 
a tendency to impair the mind” was admissible. 

3. Where there wasa conflict of evidence as to whether a certain deed 
had been executed to the defendant by B, a witness for plaintiff, and 
a letter from one of the defendant’s witnesses was introduced as 
contradictory of her testimony that such deed had been executed ; 
Held, to be error for the Court to charge “‘ that it was for the jury to 
say whether the letter was inconsistent with any idea that B had 
made any deed for the premises to the defendant.” The only effect 
the letter could have would be to weaken or discredit the testimony 
of the witness; it was not admissible as evidence that B had not 
made a deed to defendant. 

(Jarman v. Saunders, 64 N. C. 367; Faison v. McIlwaine, 72 N. C. 312; 
Council v. Rivers, 65 N.C. 54; Mason v. Miles, 63 N. C. 564; Mauney 
v. Pemberton, 75 N, C. 219 ; Chambers v. Penland, 78 N. C.53 ; Rogers 
v. Holt, Phil. Eq. 108 ; Singeltary v. Whitaker, Ib, 77; Gee v. Hines, 
Ib, 315 ; Emerson v, Mallett, Ib. 234; Lewis Cotten, ex parte, Ib. 79; 
Reid v. Pass, 11 Ire. 589; Johnson v. Sedberry, 65 N. C. 1; Moore v. 
N. C. R. R. Co., 74 N. C. 528; Henson v. King, 2 Jones 385; Luther 
v. Skeen, 8 Jones 356 ; State v. Davis, 78 N. C, 433, cited, commented 
on and approved.) 


Civit Action tried at January Special Term, 1878, of 
Rowan Superior Court, before Kerr, J. 
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It was admitted that Luke Blackmer was appointed 
guardian of the feme plaintiff, and that prior to said ap- 
pointment, the said Blackmer, as clerk and master in equity 
in obedience to a decree in an ex parte proceeding of the 
feme plaintiff before her marriage, sold certain real estate 
near the town of Salisbury, on the 8th of May, 1859, when 
the defendant became the last and highest bidder at $1,200, 
and that the defendant afterwards—January 30th, 1863— 
gave her note to the guardian of the feme plaintiff for the 
same, The plaintiffs were married in March, 1875, and 
thereafter the guardian assigned said note to the feme 
plaintiff, she having arrived at full age. 

It was alleged that the note had not been paid and judg- 
ment was demanded for the value thereof, but this allega- 
tion was denied by the defendant who alleged full payment, 
but had obtained no title to the land by reason of the fact 
that the deed which had been executed by said clerk and 
master was accidently lost or destroyed. 

The defendant moved to dismiss the action for want of 
jurisdiction on the ground that it should have been a 
motion in the cause (the ex parte proceeding aforesaid). 
His Honor refused the motion because the said proceeding 
had been terminated, the case not having been docketed 
under the Code, and because the note sued on was made 
payable to Blackmer as guardian, and not as clerk and 
master in equity. Defendant excepted. Thereupon the 
jury were empanelled and the evidence was substantially 
as follows: 

The said guardian, witness for plaintiff, testified that he 
sold the land and took the note to him as guardian as al- 
leged, defendant paid no part thereof, nor did he execute 
any deed for the premises ; that he received for defendant 
as her agent the sum of $5000 in October, 1863, and de- 
fendant requested him to appropriate enough of it to pay 
her said note, which he declined to do; that he and de: 
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fendant submitted all matters of difference between them, 
including the note sued on, to arbitrators who decided that 
the feme plaintiff was entitled to said note, and in pur- 
suance of the terms of said award, the plaintiffs released the 
witness from all liability ; that he had never been the con- 
fidential agent or adviser of the defendant, and that said 
sum received of her was part of the proceeds of sale of prop- 
erty by her to one Hall for $10,000, one half of which she 
invested in Confederate bonds, and the balance he received 
as aforesaid, and paid it out for her as she directed, and sev- 
eral hundred dollars besides; and that she at the same 
time owed him a considerable sum as clerk and master. 

The deposition of defendant was then read in evidence. 
The deponent testified that she paid Blackmer in June, 
1862, four hundred dollars on her purchase, and he promis- 
ed her to appropriate enough of the $5,000 to pay off the 
balance of the note; that in 1864 he as clerk and master 
executed and delivered to her a deed for the premises, which 
she handed to him to be registered, but was not registered, 
Blackmer telling her that it had been destroyed during the 
occupancy of said town by the federal troops, and that he 
would make her another deed. Deponent also testified that 
she was sixty-eight years old. 

Dr. Summerell was next introduced and testified that he 
was a physician, knew the defendant well, met her about 
fifteen months before this trial and after she had received a 
stroke of paralysis, and that he could then discover no im- 
pairment of her. faculties. On the cross-examination of this 
witness, the plaintiff proposed to ask if paralysis did not 
have a tendency in old persons to impair the mind. This 
was objected to by defendant, objection overruled, and de- 
fendant excepted. The witness then stated that paralysis 
did have that tendency. 

Julia Beard, witness for defendant, testified that Black- 
mer was for a long time before June, 1863, and until after 
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the close of the late war the attorney and confidential ad- 
viser and agent of defendant ; that she was present when: 
defendant asked him to take pay for said premises out of 
the $5,000; he at first declined, saying he would not ac-. 
cept Confederate money for the property, but afterwards in 
the same conversation he said that he would make an ex- 
ception with defendant and apply the money as requested ;. 
and corroborated said deponent in hr evidence touching 
the lost deed. 

Upon her cross-examination a letter purporting to have 
been written by her on the 5th of May, 1369, to Blackmer 
was shown to witness and admitted to be hers. The plain- 
tiff recalled Blackmer, who, after recapitulating his testi- 
mony in respect to said payments by the direction of de- 
fendant, stated that said payments were made between De- 
cember, 1863, and March, 1865. And then the plaintiff 
put said letter in evidence in which the writer stated sub- 
stantially that the defendant (her mother) was quite unwell 
and seemed to be troubled about the title to said property, 
appealed to Mr. Blackmer to have it arranged, and believed 
that her mother could prevail upon members of her family 
to sign the paper writing which he had required as the con- 
dition upon which the title would be made. 

His Honor charged the jury that the note sued on being 
admitted, the burden was on the defendant to show that it 
was obtained by fraud, accident or mistake ; that it was for 
them to say whether said letter was inconsistent with any 
idea that Blackmer had ever made any deed to defendant 
for the premises. Defendant excepted, and in writing re- 
quested the Court to charge,—that there is evidence that 
the relation between the defendant and Blackmer at the 
time the note was given was of such a character as to relieve 
defendant from proof of fraud, and the fraud was suggested 
only with reference to the execution of the bond. His Honor 
declined to give the instruction and the defendant excepted. 
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Upon the issues submitted there was a verdict for plain- 
tiffs. Judgment. Appeal by defendant. 


Messrs. J. 8. Henderson and J. M. McCorkle, for plaintiffs. 
Mr. W. H. Bailey, for defendant. 


Bynum, J. An original action begun by summons and 
complaint. In 1859, the land of the feme plaintiff was sold 
by the clerk and master under a decree of Court, made in a 
suit in equity instituted in her name, and the defendant 
became the purchaser. The clerk and master after the sale 
became the guardian of the feme plaintiff, and in 1863, the 
defendant executed to him as guardian a note for the pur- 
chase money, bearing interest from the date of sale, which 
note the guardian endorsed to the feme plaintiff in 1876, 
after her marriage with the male plaintiff. So that in this 
action we have the same person as plaintiff, who was plain- 
tiff in the original suit for the sale of the land, and the same 
person as defendant, who was the purchaser at that sale. 

The objection is made to the jurisdiction of the Court, and 
it is fatal to the action. It has been repeatedly held by this 
Court, that a party can not resort to a new action, where the 
relief he demands can be had by motion or proceeding in 
the original action, and emphatic warning has been given 
against the error of seeking relief by a separate action in 
such cases. 

In the earlier stages of the practice under the Code of 
Civil Procedure, before the profession had fairly adjusted 
themselves to the new practice, the summons and complaint 
were sometimes treated as a motion in the cause, as in the 
cause of Jarman v. Saunders, 64 N. C. 367. But in the sub- 
sequent case of Faison v. McIlwaine, 72 N.C. 812, referring to 
Jarman y. Saunders and speaking for the Court, Ropman, J. 
said: “In this last case, a proceeding like the present was 
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regarded as a motion in the original action, but the decision 
on that point of practice was there put on the ground, that 
the Code had been but recently introduced, and the practice 
arising out of it could not be supposed to be known to the 
profession universally. That excuse for irregularity should 
by this time have ceased to exist.” 

In Couneil v. Rivers, 65 N. C. 54, a civil action was brought 
to recover the amount of a bond given for the purchase of a 
tract of land sold by the clerk and master under the order 
of the late Court of Equity; it was held that the action 
could not be sustained, because the Superior Court has un- 
der the present system succeeded to the jurisdiction of the 
Court of Equity, and has plenary power by an order in the 
cause to compel the purchaser to pay the debt, and the 
action was dismissed. The same principle is announced in 
Mason v. Miles, 63 N. C. 564 ; Mauney v. Pemberton, 75 N.C. 
219; Chambers v. Penland, 78 N. C., 53. 

But it is insisted that where the sale has been made by 
the clerk and master, and the bond for the purchase money 
has been executed to the guardian of the ward, or by him 
assigned as in this case to the ward, the latter can sustain 
an original action. We perceive no reason for the distinc- 
tion. The rights and remedies of the parties remain the 
same. It is still the same feme plaintiff whose land was 
sold, proceeding by a new action against the purchaser for 
the purchase money, and seeking to subject the land to its 
payment. The jurisdiction of the Court can not be shifted 
by a change in the payee of the note, which is only techni- 
ca! at most, and the effect of which is merely to convey the 
legal title in the note to the true owner. 

But without reference to the practice under the Code, by 
recurring to the practice in equity prior to the Code, it is 
seen that the same rule prevailed, that the remedy must be 
sought in the original suit, else the new action would be 
dismissed. 
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In Rogers v. Holt, Phil. Eq. 108, the bill recited that a 
petition for a sale of land had been filed and was still pend- 
ing in the same Court, and that the money was still due by 
the purchaser; and prayed that inasmuch as the price bid 
was based upon Confederate currency, the purchaser and his 
sureties should be decreed to pay jts reasonable value; it 
was held that as this relief was no other than might have 
been had in the petition then pending, the bill would not 
be entertained, and it was dismissed. 

The case of Singeltary v. Whitaker, Phil. Eq. 77, was simi- 
lar to the present, and is an answer to the claim of jurisdic- 
tion here, because the notes are made payable to the guar- 
dian. There, land had been sold under a petition in the 
name of an infant. The sale was confirmed and the master 
ordered to collect the note when due, and upon payment, to 
make title. At another term the Court ordered the master 
to pay the note over to the infant’s guardian. This was done 
and the master made title to the purchaser. On a petition 
Jiled in the cause by the infant on coming of age, praying 
that the land might still be held subject to the payment of 
the purchase money, it was held that the deed was irregular 
and invalid, and that the petitioner was entitled to relief. It 
was insisted in that case that the transfer of the note by 
the master to the guardian; destroyed the lien upon the 
land, but it was held otherwise. See also Cotten Ex Parte, 
Phil. Eq. 79; Gee v. Hines, Ib. 315; and Emerson v. Mallett, 
Ib, 234. 

What was the regular course of proceedings in suits in 
equity prior to the Code, is now, under the Code, the estab- 
lished practice in all judicial proceedings without reference 
to their equitable or legal nature. Reid v. Pass, 11 Ire. 589. 

The plaintiffs contend, however, that the original suit in 
equity under which-the land was sold in 1859, is not now 
pending, because not having been docketed pursuant to C, 
©. P., §$ 400, 401, it has abated, and no motion can now be 
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made in the cause, But it has been repeatedly held by this 
Court, that an action is pending until the final judgment in. 
the cause is satisfied, or until the plaintiff has obtained the 
fruits of his recovery. Johnson v. Sedberry, 65 N. C. 1. 
Section 401 of the Code is not self-executing, but the action 
ean be abated only on motion of a party, and by the 
judgment of the Court, as was held in Moore v. N. C. R. R. 
Co., 74 N. C. 528. No such judgment having beeu given in 
this case, in fact and in contemplation of law, the original 
action is still pending, and under the various remedial sta- 
tutes can be, upon the application of the party, brought for- 
ward upon the docket, and be proceeded in by any appro- 
priate motion. The plaintiffs can not be allowed to prose- 
cute a new action by alleging their own default in not. 
keeping upon the docket the original suit. 

As in another trial the same exceptions to the testimony 
admitted, and to the charge of the Court may arise, as have 
been presented in this, it may be best to decide them now :— 

1. Mrs. Beard having been examined as a witness in her 
own behalf, and it appearing that she was an aged woman 
and had had an attack of paralysis, Dr. Summerell was 
examined in her support, and testified that he knew her 
well, and had seen her about fifteen months subsequent to 
her paralytic attack, and that le could then discover no 
impairment of her faculties. On cross-examination the 
plaintiff proposed to ask the witness, if paralysis did not 
have a tendency to impair the mind, in old persons. The 
evidence was objected to by the defendant, but was admit- 
ted by the Court, and the witness answered that it did have 
that tendency. The evidence was admissible. There was 
a direct conflict of testimony between Blackmer and Mrs. 
Beard, and it was material for the jury to know which of 
the two was more reliable; and to that end it was compe- 
tent for an expert to testify as to the tendency of a disease 
with which she was affected, to impair those faculties of 
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s 
the mind, the full possession of which most fit a witness to 
give exact and trathful testimony. 1 Greenl. Ev. 552. The 
evidence of the expert went to weaken the force of the tes- 
timony of Mrs. Beard. 1 Starkie Ev. 824. 

2. Mrs. Beard had sworn in her examination that she 
had paid the note sued on in October, 1863, and that a deed 
was executed to her; and Julia Beard, her daughter, was 
introduced and confirmed her mother by testifying that she 
was present when Blackmer received the money in satis- 
faction of the debt, and executed the deed. On cross-exam- 
ination the witness admitted, on its being shown to her, 
that she had written a letter to Blackmer, dated in May, 
1869, which was read to the jury, and insisted to be con- 
tradictory to her evidence as to the payment of the debt to 
Blackmer, and the execution of a deed by him. 

Upon this part of the case His Honor charged: “That 
it was for the jury to say whether the letter written by Ju- 
lia Beard, dated May 5th, 1869, was inconsistent with any 
idea that Blackmer had made any deed for the premises to 
the defendant.” The only effect the letter could have was 
to weaken or discredit the testimony of the witness; and 
it was not admissible as evidence that Blackmer had not 
made a deed for the premises to the defendant. To give 
it that effect would be to make it substantive evidence as 
to the matter in controversy. The charge was therefore 
erroneous and calculated to mislead the jury, falling di- 
rectly within the principle decided in Henson vy. King; 2 
Jones 385; Luther vy. Skeen, 8 Jones 356; State v. Davis, 78 
N. C. 433; 1 Starkie Ev. 238-41. 

Error. 


Per CurtamM. Judgment reversed and action dismissed. 
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- 
STEPHEN F, LORD and wife v. T. J. MERONY and another. 


‘Practice—Separate action—Sale of Land under Decree—Subsequent 
Purchaser. 


1. Where land belonging to an infant was sold by a Clerk and Master 
under decree of a Court of Equity which directed title to be retained 
until the payment of the purchase money, and a note for the pur- 
chase money was executed by the purchaser to the Clerk and Master 
as guardian of the infant (he having hecome guardian subsequent to 
the sale) who thereupon made title to the purchaser ; and thereafter 
strangers to the decrees made in the original cause became bona fide 
purchasers of the land with notice of the non-payment of the pur-— 
chase money by the original purchaser at the Master’s sale: and the 
note on settlement with the guardian had become the property of the 
ward ; Jt was held, that the ward could not maintain a separate action 
against the purchasers of the land to subject the same to the pay- 
ment of the note, but was limited to her remedy by motion in the 
original cause. 

2. Land sold under decree of Court remains in custodia legis until the 
final disposition of the case by payment of the purchase money and 
execution of title by the regular order of the Court, and all who 
claim title, mediately or immediately, through the first judgment o7 
the Court and before the final disposition of the cause, must claim 
subject to the rights of the parties to the original suit, and to the 
orders of the Court made or to be made in that suit. 


Civit Action, tried at January Special Term, 1878, of 
_Rowanx Superior Court, before Kerr, J. 

The facts set out in Lord v. Beard, ante 5, so far as they 
relate to the appointment of Luke Blackmer as guardian of 
the feme plaintiff, and the sale of certain real estate as clerk 
and master under a decree in equity, are applicable to this 
case. And the additional facts material to the point deci- 
ded here, are,—that Blackmer sold a large quantity of land 
to Isaac Lyerly who gave his bond for the purchase money, 
and the clerk and master retained the title until the pay- 
ment thereof under the provisions of said decree ; that J. 
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W. Hall (who died. before this suit was begun) bought a 
portion of said land from Lyerly, and at a subsequent term 
of the Court. a decree was made authorizing the clerk and 
master to adopt the sale by Lyerly to Hall. And there- 
upon Hall executed to Blackmer as guardian aforesaid a 
note with good security for the purchase money, and Black- 
mer gave him a deed for the premises. On failure to pay 
the note Blackmer brought suit, recovered judgment, and 
transferred the same to the feme plaintiff in a settlement 
with her. The plaintiffs now seek by this action to subject 
said land to the satisfaction of the judgment. 

It was in evidence that Hall and his sureties upon said 
note were declared bankrupts; but that before going into 
bankruptcy, Hall surrendered the possession of the premi- 
ses to said guardian; and that under the proceedings in 
bankruptcy, a homestead was assigned to Hall in said land, 
and an order made directing his assignee in bankruptcy to 
sell the reversionary interest therein, at which sale Lewis 
Hanes became the purchaser, and afterward sold his inter- 
est with warranty to the defendants in this action, inform- 
ing them of the equities of the plaintiffs. The defendants 
in their answer also admitted the plaintiffs’ allegation, to 
the effect, that said claim was proved in bankruptcy against 
Hall’s estate, and that no dividend was ever declared for 
the benefit of said guardian. 

Upon issues submitted, the jury found for the plaintiffs. 
Judgment. Appeal by defendants. 


Same counsel as in preceding case. 


Bynum, J. It is claimed that this case differs from the 
case of Lord vy. Beard, ante 5, in this, that other parties, 
strangers to the decrees made in the case, and not parties 
to the sales made under the orders of the Court in the orig- 
inal action, have become the bona fide purchasers and gran- 








IN THE SUPREME COURT. 





LORD 0, MERONY. 





tees of the premises from the first purchaser, Dr, Hall, and 
that therefore the case is taken out of the rule, that all re- 
lief must be sought in the original action, and that the 
Court has lost jurisdiction to interfere against these subse- 
quent purchasers by summary proceedings in the cause. 
- But these purchasers, although strangers to the decree of 
sale, by their purchase submit themselves to the jurisdic- 
tion of the Court in respect to the purchase. All acquiring 
title under the master’s sale take subject to the jurisdiction. 
They take with a knowledge of the power of the Court over 
titles thus acquired, and take no better or more perfect title 
as against the interference of the Court, than any of the 
preceding grantees had. Hall v. Clawson, 60 N. Y. 339. 
When the Court in the first suit acquired jurisdiction 
over the subject matter of the action, it was from that time, 
as it were, in custodia legis, until the final disposition of the 
case by the payment of the purchase meney and execution 
of the deed to the purchaser, by the regular order of the 
Court. The Meroneys can be 1n no better condition than 
Hall, the first purchaser, for they bought as confessed in 
their answer with actual notice that the purchase money 
had not been paid by Hall, but that in lieu thereof, only a 
guardian note for the money had been given. The land 
therefore remained bound for.the purchase money, and this 
preceeding is in the nature of a proceeding in rem to sub- 
ject that specific property to its payment. The original 
suit in equity drew this land within its jurisdiction, and 
draws all parties interfering with it, where it and they 
must remain until the debt is satisfied. The Court lays 
hand upon the corpus of the thing so as to enforce its de- 
crees in whosoever’s possession it may be found; and all 
those who claim title, mediately or immediately, through 
the first judgment of the Court and before the final dispo- 
sition of the cause, must claim subject to the rights of the 
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parties to the original suit, and to the orders of the Court, 
made or to be made in that suit. 

The rights acquired by the defendants in the land are 
held subject to the lien of the plaintiffs for the purchase 
money. The right of the plaintiffs to the relief they claim 
is so clear that it isa matter of regret that they have re- 
sorted to the wrong jurisdiction for redress, The settled 
principles upon which the Courts act in the enforcement of 
even the most obvious rights must be maintained. It is 
better for parties who mistake their remedf to submit to 
temporary delay in reaching their rights, than that the 
Courts should confound wholesome distinctions established 
by a uniform course of decisions and inculcated by the pith 
and spirit of the Code of Civil Procedure. Lord v. Beard, 
ante 5. 

Error. 


Per CurramM. Judgment reversed and action dismissed. 





THOMAS R. ASKEW v. THOMAS J. CAPEHART and another, 


Practice—Relief against Erroneous Judgment—Notice. 


. A party to an action seeking relief against a judgment rendered 
therein, must do so by motion im the original action; he can not 
maintain a separate action. 

2. A motion under C. C. P. §$ 133 to correct errors and mistakes in a 
judgment must be made within one year after rendition of the judg- 
ment ; the law presumes that every party to an action takes notice 
of all that occurs in the prcgress of the action and of the judgment 
rendered. 

(Lord v. Beard, ante 5; McDaniel v. Watkins, 76 N.C, 399; Mabry v. 
Erwin, 78 N. C. 46, cited and approve 1.) 

9 


-_ 
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Crvit Action, tried at Spring Term, 1878, of Brrtre Su- 
‘perior Court, before Henry, J. 

This action was heard upon complaint and demurrer upon 
the state of facts set out in the opinion. In answer to the 
objection that the preceeding should be by a motion in the 
cause, the plaintiff avowed his willingness to have his com- 
plaint in the action considered as such motion upon such 
terms as the Court might impose, but His Honor sustained 
the demurrer and dismissed the action, and the plaintiff 


appealed. 


Mr. P. H. Winston, for plaintiff. 
Messrs. Gilliam ¢ Gatling, for defendants. 


Bynum, J. This action must be dismissed upon two 
grounds :— 

1. If the plaintiff is entitled to relief, it is by a motion 
in the cause and not by a new action. One Mitchell was 
the administrator on the estate of Charles Capehart, deceas- 
ed, and the plaintiff was the surety on his administration 
bond. In 1873 the defendants, who are two of the distribu- 
tees of the estate. brought an action against the ad- 
ministrator and his surety upon the bond for their 
share of the estate, and in the spring of 1874 obtained a 
judgment, and this original action was begun in the fall of 
1875 to correct certain alleged errors and mistakes in the 
judgment, and for an injunction against the execution issued 
thereon. Lord v. Beard, ante 5, is an express authority 
that such an action will not be sustained. 

2. By C. C. P., § 133, if we could take jurisdiction of this 
action, as a motion in the cause, the motion must be made 
“within one year after notice thereof.” The motion was 
not made until more than a year had elapsed after the ren- 
dition of the judgment. The plaintiff, however, alleges 
that he did not discover the mistake until a few months 
before the institution of this action. But he was a party 
defendant to the action wherein the alleged mistake ovcur- 
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red. The law presumes that he took notice of all that oc- 
curred in the progress of the action, and of the judgment 
rendered. He has neither shown nor alleged any excuse in 
rebuttal of this presumption. It was his duty to take notice, 
This also is decided: McDaniel v. Watkins, 76 N. C., 899; 
Mabry v. Erwin, 78 N. C., 46. C.C. P., § 182, has no appli- 
cation to this case but applies only to amendments made 
before or at the trial, and not at a time subsequent. 
No error. 


PER CURIAM. Judgment affirmed. 








ALICE V. MARCH and others v. JOHN H. VERBLE, Adm’r. 


Practice—Evidence—Transaction with Person Deceased. 


1, Where the plaintiffs claimed as assignees of M, and failing to prove 
the assignment by reason of technical difficulty, obtained leave to 
have M brought in as a party plaintiff, and the jury found for the 
plaintiffs, the judgment should have been in favor of M to the use 
of the other plaintiffs, the real parties in interest, 


(The Court suggests that in a case of radical amendments like the 
above, either the defendant should be allowed a mistrial, or the 
plaintiff should be taxed with such costs as may be presumed to re- 
sult from the change in the character of the action.) 


2, Testimony which merely raises a conjecture or suspicion of a con— 
troverted fact should not be submitted to the considexation of a 
jury, 

3. Where plaintiff sues defendant's intestate for the value of a bull 

alleged to have been sold by the former to the latter in a certain 

year, it is competent for the plaintiff to prove by his own oath the 
value of the bull, and that he had owned but one such animal since 
the war. This is not evidence of a transaction or communication 
with a person deceased, but of a substantive and independent fact. 
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(Cobb v. Fogleman, 1 Ire, 440; Sutton v. Madre, 2 Jones 320; Matthis 
v. Matthis, 3 Jones 132 ;. State v. Revels, Busb. 200; Wittkowsky v- 
. Wasson, 71 N. C. 451 ; Peoples v. Maxwell, 64 N. U..313 ; State v. Os” 
borne, 67 N.C. 259 ; Gray v. Cooper, 65 N, C, 183, cited and approved.) 


Civit Action tried at Spring Jerm, 1878, of Rowan Su- 
perior Court, before Buxton, J. 

The plaintiffs alleged that the defendant was appointed 
administrator of Daniel Shaver prior to July, 1869, and that 
his intestate was indebted to W. B. March (who was subse- 
quently made a party plaintiff in this action) for goods sold 
and delivered, and for money loaned, according to an ac- 
count stated ; that the interest of said March was assigned 
to plaintiffs before the commencement of this action, and 
that they are the real parties in interest. The defendant in 
his answer alleged that there were debts against his intes- 
tate of a higher dignity than the plaintiffs’,and that he had 
fully administered the estate except a small amount of pro- 
ceeds of sale of real estate which was subject to the payment 
of the same. 

It was in evidence for the plaintiff that W. B. March had 
supplied said intestate with goods and chattels to a large 
amount, and had loaned him a considerable sum of money ; 
and among the chattels sold since the war wasa_ bull, and 
said March was allowed to testify, after objection, that he 
did not own but one bull since that time, and also to give 
his opinion that the value of the bull was fifty dollars, 
another witness having testified that he was worth from 
thirty to forty dollars. Defendant excepted. 

The jury found the following issues: Was Daniel Shaver, 
intestate ef defendant, indebted to W. B. March, and if so, 
in what amount? Answer, yes, $1,832.50. Has any part 
of same been paid to March or the plaintiff? Answer, no. 
And in addition to these issues a third issue was suggested 
at the opening of the case, and accepted, as fellows: Did 
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W. B. March assign said indebtedness to the plaintiffs before 
the commencement of this action? And on tle exaimina- 
tion of March touching this issue, he testified that le had 
assigned his interest to the plaintiffs in writing, ai! upon 
the defendant’s request His Honor excluded the cvivence; 
thereupon the counsel for the original plaintiiix uoved to 
make March a party plaintiff, which was allowed, and then 
asked leave to withdraw the third issue as being immate- 
rial, which was also allowed. Defendant excepted. There was 
much other evidence for plaintiffs. The defendant offered 
no testimony, but called the attention of the Court to the 
evidence of one of the plaintiffs’ witnesses in reference to a 
conversation between March and the intestate of defendant 
in the spring of 1868, and asked certain instructions there- 
on, Which with the refusal of His Honor are set out in the 
opinion. Verdict and judgment for plaintiff. Appeal by 
defendant. 


Mr. W. H. Bailey, for plaintiffs. 
Mr. Kerr Craige, for defendant. 


Smitu, C.J. This action is prosecuted to recover for 
goods sold and money loaned to the defendant's intestate, 
and for money received by him to the use of W. B. March. 
The complaint alleges that prior to the suit, the creditor 
W. B. March assigned his claim to the plaintiffs, and this is 
denied in the answer. 

Issues were made up from the pleadings and submitted to 
the jury, and among them one as to the alleged assignment. 
On the trial the plaintiffs failed to prove the affirmative, 
and thereupon obtained leave of the Court to amend by 
making March a co-plaintiff, he assenting thereto, and the 
issue was withdrawn. The jury found to be due from the 
defendant’s intestate the sum of one thousand, eight hun- 
dred and thirty-two dollars and fifty cents. 
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The complaint being otherwise unamended, the effect of 
the introduction of the new plaintiff into the pleadings, is to 
make the allegation of the assignment as well that of the 
assignor, as of the other plaintiffs, and to conclude both as 
to any future demand on the intestate’s estate, and indeed 
to make the withdrawn issue wholly immaterial to the de 
fendant, unless he should have some set off or equity, which 
is not suggested, to be affected thereby. Indeed the assign- 
ment not being proved as to him, he can avail himself of 
any defences personal to the assignor, as if the assignor 
was sole owner of the debt, and the only plaintiff. The 
form of the judgment must be modified so that the assignor 
recovers the money due to the use of his co-plaintiff. 

We deem it proper to suggest that an amendment, so 
radical in its effects as to change impending defeat into suc- 
cess, and substantially to substitute a new action, would 
entitle the defendant to a mistrial, and this would without 
doubt have been ordered if it had been asked, and it would 
seem to be a proper case to impose costs previously incur- 
red, or such part of them as would not have been incurred 
if the action had aiways been in the form resulting from 
the amendment. But these rested in the sound discretion 
of the Judge who tried the cause, and as has been often 
said, are not subject to our review. 

The defendant in the cross-examination of one of the 
plaintiff's witnesses, proved a conversation between the 
plaintiff and the defendant’s intestate, which occurred in the 
Spring of 1868, and was to this effect: The intestate said 
to March, “ You have got to get that money for me, you 
must let me have it by Court.” March answered, “ These 
are tight times for money, and I don’t think I can let you 
have it.” The intestate added, “ You had better let me 
make you a deed for the way-side property,” to which 
March said, “ Any time will do,” and the intestate replied, 

“That is what you always say.” No deed was ever made, 
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and the property was partially paid for in 1867 by March to 
the intestate. 

The defendant asked the Court to charge the jury, that 
this conversation furnished some evidence that March was 
indebted to the intestate at that time, and had paid the . 
@hiin in suit, The Court declined to give the instruction, 
and told the jury this was not evidence of payment. 

We concur in the propriety of the refusal to give the in 
struction. The evidence was too indistinct and shadowy to 
warrant any such deduction. It at most and when favora- 
bly interpreted raises a conjecture or suspicion of the fact, 
and from such the jury would not be warranted in inferring 
that payment had been made. The cases cited in the brief 
of plaintiff’s counsel fully sustain this positiun. Cobb v. 
Fogleman, 1 Ire. 440; Sutton, v. Madre, 2 Jones, 320; Mat- 
this v. Matthis, 3 Jones, 132; State v. Revels, Busb. 200; 
Wittkowsky v. Wasson, 71 N. C., 451. 

The counsel of defendant further excepts that the plain- 
tiff March was allowed to testify that he owned but one 
bull since fhe surrender, and to give his opinion that it was 
worth fifty dollars. The sale of a bull to the intestate since - 
the war was one of the charges contained in the account 
and in controversy before the jury, and another witness had 
estimated the value of the bull to be from iat to forty 
dollars. 

We see no objection to this evidence and no error in ad- 
mitting it. The plaintiff did not testify to any conversation 
or transaction with the intestate within the meaning of C, 
C. P., § 343, but to a substantive, and independent fact, and 
the evidence was not rendered incompetent because in asso- 
ciation with other matters proved aliunde, it tended to 
charge the intestate’s estate. Its competency is fully sup- 
ported by the cases cited in the brief of plaintiffs counsel, 
and we simply refer to them. Peoples v. Maxwell, 64 N. C., 
















24 IN THE SUPREME COURT. 





GARDNER 0. ANDERSON. 





313; State v. Osborn, 67 N. C., 259; Gray v. Cooper, 65 N. 


C., 183. 
In the last case the action was to recover for the: services 


of a slave belonging to the plaintiff’s testator, and in the 
employment of the defendant's intestate. The plaintiff was 
allowed to prove by his own oath that the intestate had 
the slave in his possession and in his service for two years, 
and the value thereof. This Court held the witness compe- 
tent to testify to those facts and sustained the ruling of the 
Judge. This case decides the question now before us. 
There is no error, and the judgment as modified must be 
affirmed. 
No error. 


Per CurRIAM. Judgment modified and affirmed. 








WILLIAM GARDNER and wife and others v. A. G. ANDERSON. 
Practice—Probate of Wills—Jurisdiction. 


1, An application to the Probate Court to incorporate into the record 
of a will an agreement between the executor and the other parties 
interested under it, that the former, in consideration of a promis? 
by the latter to forbear resisting the probate thereof, would pay cer- 
tain legacies and a sum additional, which should be a charge on the 
land of the testator, is irregular. 

2. The Probate Court has jurisdiction of claims for legacies, but not of 
claims founded on contract. 


SpeciaAL PRocEEDING commenced in the Probate Court 
and upon issue joined transferred to and heard at Spring 
Term, 1878, of Buncomse Superior Court, before Cloud, J. 

The plaintiffs alleged that William Anderson died in 
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1856 leaving a last will and testament appointing the de- 
fendant his executor, and that they and the defendant are 
devisees and legatees under the will; they resisted the ad- 
mission of the will to probate, and thereupon the defendant 
agreed that if the plaintiffs would allow him to prove the 
will, he would pay them the legacies named therein, to- 
gether with the additional sum of six hundred dollars; and 
that a record of said agreement should be made with the 
will and become a part thereof; that in pursuance thereof 
& paper writing was signed by the parties, and thé said 
sum was to bind the lands devised to defendant as effectual- 
ly as the legacies named in. the will, but that said agree- 
ment was never recorded; that they have demanded pay- 
ment of said sum, and also payment of said legacies, which 
defendant has refused ; wherefore the plaintiffs ask for an 
order to correct the record of the probate of said will and 
to record said agreement as a part of the same; fora judg* 
ment for $600 and interest and a decree subjecting the land 
to the payment of legacies, &c. 

The defendant in his answer alleged among other things 
that the plaintiffs did not resist the probate of the will, but 
agreed to pay them five hundred dollars and the legacies 
mentioned in the will, which was accepted but never re- 
duced to writing; that said sum was not to be a lien on the 
land as alleged, but this defendant in consideration of the 
same was to have his mother’s dower in the land, and the 
use of the household furniture, &c., during her life; and 
denies that there was any written agreement between them 
in the premises. 

There was judgment in the Probate Court according to 
plaintiffs’ demand, and His Honor gave judgment for the 
amount of the legacies due the plaintiffs, and the defendant 
appealed. 

No counsel for plaintiffs. 

Mr. J. H. Merrimon, for defendant. 
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Reapf#, J. It may be that an action may be maintained 
for # breach of the agreement to pay $600 for forbearing to 
resist the probate of the will, but the idea of incorporating 
the agreement into the will as a part of it, is novel and ab- 
surd. Nor had the Probate Court jurisdiction to hear and 
determine a complaint for that cause. The Probate Court 
ought therefore to have dismissed that part of the complaint, 
and proceeded to consider the claim for the legacy of which 
it had jurisdiction. But instead of that, it proceeded to 
give judgment for the legacy and for the $600 besides. 

The record does not state what issues were sent to the Su- 
perior Court in term time, but we suppose it was the ques- 
tion of jurisdiction of the Probate Court. Whatever it was, 
it ought to have been passed upon and then sent back to the 
Probate Court with instruction to proceed to decree as to 
the legacy ; but instead of that His Honor proceeded to de- 
decree as to the legacy. This was error. 

Error. 


Pgr Curiam. Judgment reversed. 








JOHN W. HARRELL y. JOHN T. PEEBLES and others. 


Practice—Nul Tiel Record—TIrregular Judgment. 


1, The plea of nul tiel record is tried by the Court upon an inspection 
of the record itself, and when the record is regularly certified by the 
proper officer, it cannot be explained by parol, but is conclusive upon 
this plea. 


2. Where, upon a sci. fa. to enforce a judgment, the defendant pleads 





nul tiel record and the Court finds the issue in favor of the plaintiff, . © 


such finding is not conclusive as to the validity of the judgment 
denied, but only as to its existence. 
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3. An irregular judgment may be impeached and set aside on motion 
within any reasonable time upon parol proof that it was not rendered 
according to the course of the Court. 

4, Where issues of law and fact are joined in term time before a Court 
and jury, and afterwards, by consent of counsel, the case is with- 
drawn from the jury, the facts being agreed upon, and the questions 
of law left open for His Honor’s decision during the session ef his 
Court in a neighboring county, a judgment rendered at such last 
named Court in the absence of counsel and without argument or 
briefs filed, and not communicated to the defeated party until six 
months after its rendition, is not irregular, but is conformable tothe 
present practice and to the provisions of the Constitution, Art. IV 
§ 22, and C. C. P. § 315. , 

5. Where the record in such case states that a jury was duly impan- 
nelled and found all issues in favor of the plaintiff, upon which the 
judgment in question was rendered, any party in interest is entitled 
to have such record amended and made to speak the truth. 

(Austin v. Rodman, 1 Hawks 71; Wade v. Odeneal, 3 Dev. 423; Keaton 
v. Banks, 10 Ire. 381; Bender v, Askew, 3 Dev. 149; Cowles v. Hayes, 
69 N. C. 406; Clegg v. White S.S. Co., 66 N.C. 391 ; Powell v. Weith, 
Ib. 423; 68 N. C, 342; Deloach v. Worke, 3 Hawks 36; Henry v. Ed- 

munds, 68 N.C, 243; Bryan v. Hubbs, 69 N. C. 423 ; Norwood v. Thorp, 
64 N. C. 682, cited and approved.) 


Morton, to set aside and vacate a judgment heard at 
Spring Term, 1877, of Hertrorp Superior Court, before 
Eure, J. ; 

This is an appeal from the judgment of the Court below 
denying a motion of the defendants to vacate and set aside 
a judgment theretofore obtained against them by the plain- 
tiff. 

On the 10th of January, 1871, the plaintiff instituted an 
action upon a bond dated the 7th of June, 1852, executed 
by the defendants, Warren and Daughtry, and Gatling, the 
intestate of the defendant, Peebles, to him the plaintiff and 
another as guardians of two minors. The administration 
upon the estate of Gatling was undertaken at June Term, 
1857, of the County Court of Northampton county. The 
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defendants in their answer deny the execution of the bond, 
sued on, and in addition thereto, Peebles as administrator 
“pleads fully administered,” and the statutory bar of two 
and seven years. The action was tried at the Spring Term, 
1872, of Hertford Superior Court, and the record-of that 
Court shows that a jury was duly impanneled upon the 
issues and rendered a verdict finding all the issues in favor 
of the plaintiff, and that the judgment in question was 
thereupon rendered at the same term of the Court. 

Upon hearing the motion to vacate the judgment, the 
following facts were found by the Court:— That on the 
trial of the original action the plaintiff introduced and 
proved by one witness the execution of the bond, upon 
which the counsel of the defendants “remarked that it 
would be unnecessary to introduce further testirrony, that 
he would admit the execution of the bond, and it was then 
and there agreed by the counsel for the plaiatiff and de- 
fendants that the plaintiffs should take a verdict upon the 
facts, and the counsel should argue the questions of law to 
the Court.” Pending the argument upon the law of the 
case, it was agreed by the Court and counsel of both sides, 
that the Court should adjourn, and that the Judge should 
take the case and decide it at Gates Court, which followed 
the next week. At Gates Court, the week following, the 
Judge did sign the judgment now in question at Chambers 
in the absence of counsel and without further argument or 
brief. The judgment so signed was delivered to one Parker 
to be handed to the plaintiff’s counsel, who from inadvert- 
ence failed to do so until the next term of Gates Court, six 
months thereafter. When coming to the hands of the plain- 
tiff the judgment was shown to defendants’ counsel, and he 
was asked if he desired to appeal. The counsel replied 
that he thought he would appeal, and it was then agreed 
that he should have three or four weeks in which to make 
up his mind, and in the interim that no execution should 
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issue. No.appeal having been. taken, the judgment was 
docketed in Hertford county on the 17th of December, 1872, 
and execution was issued the same day, This execution 
was returned “nulla bona,” to Spring Term, 1873. A. Sci. 
-Fa. was then sued out against Peebles, the administrator, 
returnable to the Fall Term te show cause why execution 
de bonis propriis should not issue against him.” At the said 
Fall Term, which was held on the 3rd Monday in October, 
1873, the administrator pleaded nui tiel record, which was 
-found against him by the Court and judgment was given 
against him and execution de bonis propriis-awarded. His 
counsel then (being at the same term) made this motion to 
vacaie the original judgment. 

The administrator on a settlement with the Court on the 
5th and 19th of March, 1860, had in his hands for distri- 
bution nine thousand dollars, $2,000 of which he paid to 
the widow, and the residue he divided into two equal parts, 
retaining one part himself in right of his wife who was one 
of the next of kin, and paying over the other half 
to the guardian of Isaac Gatling the other distributee. 
These are the material facts as found by the Judge, and 
upon them he denied the motion to vacate or amend the 
judgment, and the defendants appealed. 


Mr. J. B. Batchelor, for plaintiff. 
Mr. R. B. Peebles, for defendants. 


Bynum, J. (After stating the case us abeve.) There is 
no error of which the defendants can complain. It was in- 
sisted by the plaintiff that when the Court found the plea 
of nul tiel record against the defendant, Peebles, in the se’, 
fa. upon the original judgment, it was conclusive of the 
validity of the judgment, and precluded him frem thereaf- 
ter moving to vacate it. This position can not be main- 
tamed. 
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Upon the plea of nul tiel record the fact is tried by the 
Court upon inspection of the record itself, and when the 
record is regularly certified by the proper officer it can not 
be explained by parol testimony, but is conclusive upon 
this plea. When, however, direct proceedings are institu- 
ted for that purpose, a record may be impeached and vaca- 
ted at any time upon motion in the same Court in which 
it was rendered, and upon parol proof that the judgment, 
for instance, was entered irregularly and against the course 
of the Court. Austin v. Rodman, 1 Hawks, 71; Wade v. 
Odeneal, 3 Dev. 423; Keaton vy. Banks, 10 Ire. 381; Bender 
v. Askew, 3 Dev. 149; Cowles vy. Hayes, 69 N.C. 406. And 
the facts must be found. Clegg v. White Soap Stone Co. 66 
N. C. 391; Powell vy. Weith, 66 N. C. 423; 68 N. C. 342. 

The motion to vacate the judgment was therefore in or- 
der, and no length of time is a bar to the application. But 
the question is, are the facts as found by the Court below 
sufficient to authorize this Court as matter of law to declare 
the judgment null and void, and to set it aside, in the first 
place; or denying this, in the second place, to so amend the 
record as to make the judgment inefficient to the plaintiff? 
Although the judgment impeached appears of record as 
having been given in term time in point of fact, it was not 
rendered then, but some week or two after the expiration of 
the term and in another county. This it is insisted is such 
error as should vacate the judgment. 

In Deloach v. Work2,3 Hawks, 36, a decision upon the 
old practice prior to the Code, it was held that where upon 
the plea of nu! tiel record, it appeared that no formal judg- 
ment had been entered of record, it must be overlooked, as 
otherwise, owing to the looseness of the practice, the pro- 
ceedings of Courts for years back would be overturned. 
Much more does the seme reasoning apply since the adoption 
of the Code, as it has been for years a prevailing practice 
of the Judges, especially by consent of parties, to reserve 
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questions of law and give judgment thereon, weeks and 
months after the expiration of the term of the Court in 
which the.action was tried. We say nothing in commenda- 
tion of the ‘practice, however convenient it may be to 
Judges and counsel, but it would be of disastrous conse- 
quence if such: judgments could be ripped up and vacated 
at any tine, hgaalpes remote thereafter. 

Nor do we #hink they are irregular and void upon a 
proper construction of the constitution and laws, and there- 
fore it is not material in this case whether or not the rec- 
ord of the Court be so amended as to show the time and 
place of the actual rendition of the judgment, and other 
proceedings had subsequent to the trial Court. The Judge 
performed no judicial act in the cause subsequent to the 
trial term which the counsel of both plaintiff and defen- 
dants did not agree he should perform, or which he was not 
competent to perform upon the trial, and the facts found 
warrant no imputation of fraud or unfairness in the Judge 
or counsel, in giving or procuring the judgment to be 
given. 

The defendant does not and can not now assail the judg- 
ment itself as erroneous, because that can be done only on 
appeal, which he declined to take. The objection is that it 
was signed at an improper time and place, though he him- 
self fully assented to it, both before and after the judgment 
was 80 given. 

The objection so made raises the simple question of power, 
has the Court no jurisdiction to render such a judgment in 
vacation by the consent of parties? By the constitution 
Art. IV, §22: “The Superior Courts shall be at all times 
open for the transaction of business within their jurisdic- 
tion, except the trial of issues of fact requiring a jury.” 

‘The issues of fact in our case had been disposed of by a 
consent verdict, and the Court having jurisdiction of the 
case, clearly, and being always open, there is nothing in this 
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clause of the Constitution which forbids the rendition of a 
judgment upon verdict after the eEtation ‘of the term, as 


well as during the term. rf 


In furtherance of this provision of the ienetlietion, C. €. 
P., § 315, expressly provides in certain cases that,the Judge, 
out of term time, shall hegr and determine the questions of 
law in these civil actions, and that his judgment shall be 
entered in the judgment docket. as-in' éther cases. This 
section of. the Code, has-been held to be still in force, and 
not repealed by. the act suspending the Code of Civil Proce- 
dure, Bat. Rev. ch. 18. See Hervey v. Edmunds, 68 N. C., 
.243. We do not see why the same course of reasoning ap- 
plied in:that case does not equally apply here and support 
this judgment. If the jurisdiction to give such judgments 
is confined by the constitution, its exercise may be regula- 
ted, but can not be impaired or destroyed by legislation. 
It is true that the act suspending the Code, § 5, provides, 
“that issues whether of law or fact shall stand for trial at 
the next term succeeding the term at which the pleadings 
are completed,” from which it may be inferred that issues 
of law as well as fact can be tried only in term time; yet 
the true construction of this provision is that the parties 
shall have the right to demand a trial at that time, and not 
that they may not by consent postpone the trial of issues 
which do not require the intervention of a jury, and w nich 
can be as well or better tried out of than in term. 

While, therefore, a judgment upon issues of law reserved 
by consent, may be rendered out of term time, and when 
truly entered of record as rendered, must be upheld as a 
valid judgment, yet this and the like judgments .should 
show by the record, when they were rendered and when 
they were recorded. 

The record here does not speak the truth, for contrary to 
the fact, the judgment appears to have been given at the 
trial Court, whereas it was actually not recorded until six 
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months after. According to the record as it now is, such a 
judgment constitutes a lien upon the land of the debtor 
from the term of the Court at which it purports to have 
been rendered. But if the record is amended according to 
the truth of the matter, the question’ would arise whether 
the judgment, as a lien, relates back,to the trial term of the 
Court, or how it affects intervening judgments rendered at 
the same term, or docketed from other Courts. 

No such question can probably arise in this case, because 
the judgment was taken against the administrator, Peebles, 
in his representative character, and he seems to be the only 
contestant; but the record should always speak the truth 
so as to place parties in the condition to litigate their 
rights. Bryan v. Hubbs, 69 N. C., 428; Norwood v. Thorp, 
64 N.C., 682. 

In conclusion, the facts as found upon the pleadings do 
not show merits in the defendant, or such a case as would 
entitle him to relief if the judgment was vacated and a new 
trial awarded, The note had never been paid, and the debt 
was due. The verdict found the facts for the plaintiff, and 
the issues of law do not appear to have been decided erro- 
neously. 

The record may be amended if desired in the particulars 
designated, but the amendment will avail the defendant, 
Peebles, nothing, as it will not affect the validity of the 

judgment. 

No error, 


Per Curiam. Judgment affirmed. 
3 
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.T, E, ASHCRAFT and others v. T. N. LEE and others. 
Practice--Appeal--Proceedings Concerning Roads, &c. 


1. No appeal lies to this Court from the judgment of the Superior 
Court upon a petition to discontinue a public road, heard on appeal 
from the action of the Board of County Commissioners. 


2. Such proceeding is regulated by statute and the exercise of the power 
thereby granted to the county authorities is a matter of discretion, 
subject to the right of appeal to the Superior Court, 


(Brodnax v. Groom, 64 N. C, 244, cited and approved.) 


PETITION to discontinue a public road, filed in Union, and 
removed to and heard at Spring Term, 1878, of Stanty Su- 
perior Court, before Moore, J. 

The petition was filed by the plaintiffs before the board 
of township trustees, and upon the hearing before them it 
was refused, and the plaintiffs appealed to the board of 
county commissioners, who affirmed the judgment, and 
they again appealed to the Superior Court. There was 
much evidence in relation to the necessity, &c., of the road, 
and the jury found in favor of the defendants. Judgment. 
Appeal by the plaintiffs. 


Mr. J. D. Shaw, for plaintiffs. 
Messrs. N. McKay, J. F. Payne and 8S. J. Pemberton, for 
defendants. 


FarrcLotH, J. The Legislature has invested the township 
boards of trustees and the boards of county commissioners 
with full power and authority to order jthe laying out of 
public roads where necessary, and to discontinue such roads 
as shall be found useless, &c., &c. Bat. Rev. ch. 105, § 1: 
And by § 3 if any person shall appeal from the judgment 
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of the board, the Superior Court shall hear the whole mat- 
teranew. The power here given is complete, and its exer- 
cise is a discretionary matter with the county authorities, 
with the right of appeal above stated. We see no authority 
for submitting the question to a jury in the Superior Court 
unless as was suggested the Judge may call a jury to his 
aid. mad 

There is authority whatever for bringing the matter be- 
fore this Court, and if there was we should find much dif- 
ficulty in deciding uport the usefulness or uselessness of a 
particular road, ferry, or bridge. It was not seriously con- 
tended that we ought to undertake it, but it was argued 
that we might say whether certain evidence was improperly 
excluded by His Honor. We might do so, but for what 
purpose to the appellant, and what effect would it have? 
The county authorities can allow or disallow these applica- 
tions with or without the rejected evidence. The power is 
with them and we could not control it, and to direct the 
mere details would, be utterly useless to the parties. The 
whole matter must remain where the Legislature placed it. 
Brodnax v. Brown, 64 N: U. 244. The appeal is dismissed 
with costs. 


Per CurIaé. Appeal dismissed. 








H. M. HOUSTON & Co. v. JOHN H, WALSH. 


Practice—Arrest and Bail—Execution against the Person—Insol- 
vent Debtor—Issue of Fraud. 


1. An order of arrest issued after final judgment in an action is illegal 
and void, 








38 IN THE SUPREME COURT. 





Houston v. WaLsH. 





2. Where there is no order of arrest before judgment nor any com- 
plaint filed averring such facts as would have justified such order, a 
defendant cannot be arrested after judgment under an execution 

‘ against the person under C. C. P. § 258. 


$. Sach execution is irregular if, (1) it does not run in the name of the 
 Btate and convey its authority to the officer to arrest the defendant, 
(2) if itis not made returnable to a term of the Court, (3) if it com- 
mands the officer ‘‘ to commit the defendant to jail until he shall pay 
the judgment &c.” instead of ‘‘ to have the defendant’s body before 
the Court ‘at its next term.” 


4. The provisions of § 21, ch. 60, Battle’s Revisal (Insolvent Debtor's 
Act), ‘that after an issue of fraud or concealment is made up the 
debtor shall not discharge himself as to the creditors in that issue 
except by trial and verdict or by consent” only apply to cases where 

_ the defendant is in lawful custody and by virtue of an authority 
‘competent to order it. 

(McAden v. Banister, 63 N. C. 478; Bryan v. Hubbs, 69 N. C. 423; 
Finley v. Smith, 4 Dev. 95 ; Dobbin v. Guster, 4 Ire. 72 ; Freeman v. 
Lisk, 8 Ire, 211, cited, commented on and approved.) 


Motion, to vacate an Order of Arrest, heard at Spring 
Term, 1878, of Unton Superior Court, before Moore, J. 

The plaintiffs recovered judgment against defendant be- 
fore'a Justice of the Peace for one hundred and eleven dol- 
lars and seventy-eight cents, and on the 22d day of Decem- 
ber, 1877, caused the same to be docketed in the Superior 
Court. No formal complaint was filed before the Justice, 
but the note itself was exhibited instead, as the plaintiffs 
demand. Execution issued against the property of the de- 
fendant and was returned unsatisfied. Whereupon the 
plaintiff, H. M. Houston, made affidavit before the clerk 
and therein set out the judgment, execution and the sher- 
iff’s return, and alleged on information and belief that the 
defendant had so disposed of his property as to place it be- 
yond the process of law, and was in various ways attempt- 
ing to evade payment of his debt, and that he was then 
about to remove from the State with intent to hinder and 
delay the plaintiffs in collecting their claim and defeat its 
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payment. Upon this affidavit the plaintiffs applied for an 
order of arrest, and it was issued by the clerk in this form :— 

“To the sheriff of Union county—Greeting: For the 
reasons set forth in the foregoing affidavit, you are hereby 
commanded forthwith to arrest the defendant, John Walsh, 
and to commit him to the jail of the county until he shall 
pay the judgment described in the foregoing affidavit, or 
until he be discharged according to law. Of this order 
make due return, this the 5th day of February, 1878. 

' G. W. Frow, C. 8. C.” 


The plaintiffs having given bond with surety as required 
by law, the precept was delivered to the sheriff who execu- 
ted it, and endorsed thereon, “ Executed and defendant in 
custody,” Feb. 7, 1878. J. W. Grirrin, Sheriff. 


The defendant thereupon entered into an undertaking 
with a surety payable to no particular person for his ap- 
pearance before the Superior Court, and filed bis applica- 
tion for his discharge as an insolvent debtor under the pro- 
visions of ch. 60, Bat. Rev., and gave notice to the plain- 
tiffs and other creditors. It does not appear from the record 
whether he was released on giving the undertaking or re- 
mained in custody of the sheriff. The plaintiffs m answer 
to defendant’s petition for discharge filed written specifica- 
tions of fraud. On the 16th day of February the matter 
came on to be heard before the clerk, upon a motion of the 
defendant to vacate the order of arrest. The motion was 
denied and the defendant appealed. On the 27th day of 
February a motion for discharge as an insolvent debtor was 
also made before the clerk and refused, and issues of fraud 
made up and transmitted to the Superior Court. On the 
hearing before His Honor it was by him adjudged that the 
order of arrest be vacated and set aside and the defendant 
discharged, at the same time a motion made by plaintiffs’ 
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counsel to dismiss the appeal was denied, from which ruling 
-the plaintiffs appealed. 


Messrs. Wilson ¢ Son and D. A. Covington, for plaintiffs. 
Mr. James F. Payne, for defendant. 


Smith, C.J. (After stating the case asabove.) The cor- 
rectness of this ruling of the Court presents the only ques- 
tion for us to consider and decide :— 

The arrest was illegal. The constitution, Art. I, § 16, 
declares that “there shall be no imprisonment for debt in 
this State except in cases of fraud.” It is left to the Gene- 
ral Assembly to provide by law for arrest and imprison- 
ment in cases of fraud as it may deem proper, and to regu- 
late and to define all proceedings which may be had in re- 
lation thereto. This has been done, and the legislation on 
the subject will be found in the Code of Civil Procedure. 

It is enacted (§ 148) that “no person shall be arrested in 
in a civil action except as prescribed by this act ” unless in 
proceedings for contempt. 

The arrest of a defendant is allowed in cases of fraud 
which are specified in § 149, but the order therefor must 
proceed from the Court in which the action is brought or 
from a Judge thereof (§ 150) and these only under restric- 
tions. It may accompany the summons or may issue there- 
after, before, but not after final judgment is rendered. Un- 
less the order of arrest is served twenty days before it is 
docketed it is unavailing and on motion of the defendant 
may be vacated or set aside. § 153. 

In the present case the order was granted and the defen- 
dant arrested after the issuing and return of execution 
against the property of the defendant. It was therefore 
wholly without the sanction of law and the arrrest was il- 


legal. 
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But it is suggested that the process directed to the sheriff 
is not within the purview of those provisions of the Code 
which apply to preliminary arrest but is an execution 
against the person of the debtor under § 258. 

Difficulties equally great are encountered in this aspect 
of the case. The only authority for issuing this form of 
process, in substance the old writ of capias ad satisfaciendum, 
is conferred in § 260, which permits it in actions wherein 
the defendant might have been arrested and “ after the re- 
turn of an execution against his property unsatisfied in 
whole or in part.” “But no such execution shall issue 
against the person of a judgment debtor unless an order of 
arrest has been served as is in this act provided, or unless the 
complaint contains a statement of facts showing one or more 
of the causes of arrest required by section one hundred and 
forty-nine.” There are two alternative essential conditions 
here prescribed, on one of which such process may rightful- 
ly issue, and neither is found in the present case. There 
never was any lawful arrest before judgment, nor was there 
any complaint averring such facts as would have justified 
the order. No complaint was filed, and had it been it must 
have contained a statement of pre-existing facts sufficient 
under the law and unaided by what may have subsequently 
occurred. The affidavit on which the plaintiffs obtained 
the capias sets out mainly if not altogether matters which 
have since transpired and could not have been embodied 
in a complaint as the statute requires. Indeed the Code 
seems to intend this as final process, and to be subsidiary 
to and in aid of the intermediate arrest, and confines it to 
cases where the order has been or might have been obtained. 
The Justice could upon a sufficient affidavit have ordered 
the arrest, and had this been done, such affidavit and order 
should have been sent up and docketed with the transcript 
of the judgment (and no parol evidence could be heard to 
supply the omission if they were not sent) in order to confer 
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jurisdiction on the clerk to issue such exécution at all. 
This is decided in McAden v. Banister, 63 N. C. 478. 

There are other. objections to the process itself to which 
we will for a» moment advert: 1. It does not run in the 
name of the State and convey its command and authority 
to the officer to arrest the defendant. It simply issues from 
the clerk’s office and bears his official signature. 2. It is 
not made returnable to any term of the Court as directed 
by the act of 1870 suspending the Code of Civil Procedure. 
Bat. Rev. ch. 18,§ 7. This defect seems to be substantial 
and unlike that decided in Bryan v. Hubbs, 69 N.C. 423. 
3. The writ does not command the sheriff to have the de- 
fendant’s body before the Court at its next term as it should 
have done, but “to commit him to the jail of the county 
until he shall pay the judgment described in the foregoing 
affidavit or until he be discharged according to law.” 

A case not very dissimilar came before the Court in Fin- 
ley vy. Smith, 4 Dev. 95. There, a writ had been issued to 
the sheriff commanding him “to arrest the body of Peter 
Newton and him safely keep until you cause to be made the 
sum of of sixty one dollars, &c., which, &., and Gaston, J., 
says in reference to the writ: “It is a singular species of 
distringas against the body of Newton by reason of which 
the officer is at all events to squeeze the money out of him 
and have that money forthcoming at the next Court. In 
our opinion it is not our well known capias ad satisfacien- 
dum but a stranger to our law.” 

Admitting the want of authority to issue the process and 
its invalidity, the plaintiffs counsel insists that it is too late 
to go into that i inquiry after issues of fraud have been made 
up, and that it is expressly so declared in § 21 of ch. 60, 
Bat. Rev. For this are also cited Dobbin v. Guster, 4 Ire. 71, 
and Freeman v. Lisk, 8 Ire. 211. 

The statute does provide that after an issue of traud or 
concealment is made up, the debtor shall not discharge him- 
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self as to the creditors in the issue, except by trial and ver- 
dict, or by consent. But this obviously presupposes the 
defendant to be’ in lawfal custody and by virtue of an au- 
thority competent to orderit. It was not intended to justify 
and prolong an imprisonment, wrong and unwarranted in 
its origin, and continued in plain disregard of the mandate 
of the constitution and the law. The cases reférred to were 
decided respectively in 1843 and 1848, when a creditor had 
a legal right to sue out a capias, and imprison the judgment 
debtor at his election, and the only relief for the latter was 
to be procured in giving bond for his appearance at Court, 
and then obtaining his discharge as an insolvent debtor. 
Mere irregularities in the capias, as these cases decide, must 
be considered waived when its force was spent, and a new 
reversed proceeding is instituted by the defendant himeelf, 
and new issues are to be passed on by a jury. Yet Rurriy, 
J., delivering the opinion in the earlier case, says: “The 
party might have been relieved from arrest upon a habeas 
corpus, and we will not say that he might not also have 
been relieved even after giving bond if he had appeared 
and placed himself again in actual custody, and then moved 
the Court to quash the proceedings or discharge him.” 
There was not then, as there is now a distinct constitu- 
tional guaranty of the liberty of the citizen, protecting his 
person from arrest at the will of the creditor whose demand 
he may be unable to pay, except where he is charged with 
fraud, and then in the manner and under the circumstances, 
pointed out and regulated by law. It may well be that 
mere irregularities in a process emanating from a Court of 
competent jurisdiction, and rightful when in proper form, 
should not be allowed to frustrate proceedings consequent 
upon its enforcement, and that the defendant should he re- 
quired to avail himself of such defence before they have 
been entered upon. But when the process is void and the 
imprisonment is entirely unwarranted, it is the duty of the 
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Court so to declare and correct the wrong and discharge the 
debtor, notwithstanding he may also be seeking it through 
the instrumentality of the insolvent law. A prominent 
feature in our present system of practice, apparent through- 
out the Code, is to grant relief when a party may be enti- 
tled, by a motion in the cause, and not to force him to seek 
it elsewhere. 
No error. 


Per CuRIAM. Judgment affirmed. 








ELIZABETH G. HAY WOOD, Executrix, v. E. BURKE HAYWOOD, 
Executor. 


Practice—Creditors’ Bill—Superior and Probate Courts—Concurrent 
Jurisdiction. 


1. Where an action in the nature of a creditor’s bill was brought by 
the plaintiff (a creditor of defendant’s testatrix) to the Superior Court 
at term time, under § 6, ch. 241, Laws 1876-7, and after the institu- 
tion of the action the defendant commenced a special proceeding in 
the Probate Court for a sale of the land of his testatrix for assets ; Ji 
was held, that the Superior Court had acquired jurisdiction of the 
matter, and that the defendant should be restrained from further 
proceedings in the Probate Court. 

2. Under Bat. Rev. ch. 45, § 73 and Laws 1876-7, ch. 241 § 6, there is 
not a conflict of jurisdiction between the Probate and Superior 
Courts in regard to the settlement of estates but the jurisdiction is 
concurrent, 

8. When there are Courts of equal and concurrent jurisdiction, that 
Court possesses the case in which jurisdiction first attaches. 


(Bynum and Ropman JJ, Dissenting.) 
(Childs v. Martin, 69 N. C. 126, cited and approved by the Court, and 
Ballard v. Kilpatrick, 71 N. C. 281, by Bynum, J. in the dissenting 
opinion.) 
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Crvit Action, in the nature of a Creditor’s Bill brought 
by a creditor of the estate of defendant’s testatrix, and 
heard, upon a motion by plaintiff for an injunction to re- 
strain proceedings in a special proceeding brought by the 
defendant in the Probate Court for a sale of his testatrix 
real estate to make assets, at Spring Term, 1878, of Wake 
Superior Court, before Seymour, J. 

His Honor decided that the action was prematurely 
brought by plaintiff, and denied the motion for the injunc- 
tion, and the plaintiff appealed. 


Messrs. E. G. Haywood, Merrimon, Fuller g Ashe, J. B. 
Batchelor and A. W. Tourgee, for plaintiff. 

Messrs. D. G. Fowle, Gilliam ¢ Gatling, Battle ¢ Morde- 
cai, R. C. Badger and A. W. Haywood, for defendant. 


FarrcioTH, J. This is an action by the plaintiff as a 
creditor of defendant’s testatrix, and in behalf of all other 
such creditors, brought to the Superior Court at term time 
praying for the necessary accounts, sale of lands, and for 
the payment of the assets to the said creditors according to 
their several amounts and rights, &c. After this action was 
in progress and defendants had entered their appearance, 
the defendant executor filed his petition in the Probate 
Court for the sale of the real estate of his testatrix for 
assets, and thereupon and upon notice the plaintiff moved 
for an order restraining further proceedings in the Probate 
Court, which was refused by His Honor. This we think 
was error. 

The plaintiff is proceeding under the act of 1876-’77, ch. 
241, § 6, which provides: “That in addition to the remedy 
by special proceeding as now provided by law, actions 
against executors, administrators, collectors and guardians 
may be brought originally to the Superior Court at term 
time, and in all such cases it shall be competent to the 
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Court in which said actions shall be pending te order an 
account to be taken by such person or persons as said Court 
may designate, and to adjudge the application or distribu- 
tion of the fund ascertained, or to grant other relief as the 
nature of the case may require.” 

§ 7. “That all laws and clauses of laws coming in con- 
flict with the provisions of this act be and the same are 
hereby repealed.” 

The defendant claims the right to administer the estate 
in the Probate Court alone by special proceeding under the 
act, Bat, Rev. ch. 45, § 73. These atts, in our view, do not 
present an instance of a conflict, but of eoncurrent jurisdic- 
tion. The latter act instituted a new mode of settling the 
estates of deceased persons and was a necessary conse- 
quenee of that excellent provision of our law requiring 
creditors to be paid pro rata. 

The former act (1876-77) does not necessarily change 
the niode of administering the estate materially, but only 
permits it to be done in another Court. “The rule is, 
whére there are Courts of equal and concurrent jurisdic- 
tion, the Court possesses the case in which jurisdiction first 
attaches.” Childs vy. Martin, 69 N. C., 126, where an in- 
convenience of a different rule is forcibly put by PEARson, 
C.J. The wisdom of giving different Courts concurrent 
jurisdiction over the estates of deceased persons, is not for 
our consideration. It is our duty to deelare the law as we 
find it written. 

There is error in the interlocutory order appealed from. 


Bynum, J., Dissenting. The unwisdom of the actof 1876- 
77, under which this action was instituted, must be self- 
evident and apparent to all. Confessedly, every relief to 
which the plaintiff may be entitled in this Court is equally 
and more speedily attainable in the Court of Probate. The 
plaintiff in this Court can place herself on no higher ground 
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than as a creditor in a creditor’s bill ; for in Ballard y. Kil- 
patrick, 71 N. C, 281, it is held that every action brought in 
the Probate Court to recover.a debt against an administra- 
tor, is necessarily a creditor's bill, as all the creditors must 
be brought in and their claims ascertained before any 
judgment for the payment of any one can be given. As 
the latter Court is always open, and the Judge upon the 
spot, while the action in the Superior Court can only be 
brought in term time, and the Judge is only then present, 
it is evident that the Probate Court in which the inventory 
and other records pertaining to the estate are filed, affords 
superior facilities for adjusting the rights of creditors.and 
others in the settlement of estates. Under the law now, ex- 
ecutors and administrators can make no preference in the 
payment of debts, the statute designating the order in 
which they shall be paid ; Hence, the plaintiff’s action, so 
far as it seeks to contest the validity of certain judgments, 
(its only professed purpose,) is unnecessary, inasmuch as 
the same contest can be made with more speed and the 
same certainty of result in the Court of Probate. But this 
action, if sustained, does impair and I think infringe upon 
the exclusive jurisdiction of the Probate Court; for the 
Superior Court has no power conferred upon it by the act, 
certainly no express power to decree a sale of a decedent’s 
lands to make assets for the payments of debts. 

Before lands can be sold for assets, the executor, adminis- 
trator or collector only, must apply to the Court of Probate 
by petition, verified by oath, setting forth thestatutory causes 
for the sale, and the decree of sale must be made by that 
Court. Bat. Rev., ch. 45, §§ 61, 62. 

The Superior Court, therefore, having no jurisdiction to 
hear the petition and decree a sale, it was competent and 
proper, and no infringement of any jurisdiction of the Su- 
perior Court acquired by the action pending in it, if any 
could be thus acquired, for the executor to file a petition for 
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thesale of the land in the Court certainly having jurisdiction, 
and according to the express provisions of the statute. The 
rightful jurisdiction of a Court ought not to be ousted by 
implication from an improvident and carelessly drawn 
statute, when such a construction can but lead to confusion 
and mischief. Nor is such a mischievous construction of the 
statute necessary to carry out the probable intent of its au- 
thors. I have no idea that it was any part of such intent 
to interfere with the executor’s duty to reduce the estate 
into possession, and convert it into cash for the payment of 
debts. Yet such obstruction is the precise object and effect 
of the present action. Nor doI think it was a purpose of 
the act to authorize an action against an executor for a set- 
tlement of the estate before he has reduced, or had an op- 
portunity to reduce, the land into money and place himself 
in a condition to pay debts or make settlement of the 
estate. The action is premature,—as much so as would be 
an action on a bond before it fell due. Could creditors 
maintain such an action in the Court of Probate, begun the 
next day after administration granted? Certainly not. 
Then where is the limit ? 

This action was begun within four months from the grant 
of letters testamentary, without notice, demand, or warning 
to the executor. Hereafter jurisdiction will be a race to 
the swift. Unless the executor or administrator shall file his 
petition for the sale of the land on the day of administra- 
tion, right or wrong, he may be taken by the heels and lose 
both the jurisdiction and the administration after regularly 
obtaining it, by an enemy lying in ambush. It is idle to 
say that the Superior Court may appoint the executor to 
make the sale and fulfill the trusts of the will. The execu- 
tor claims administration as a matter of right by the ap- 
pointment of the testator, and the question is—can he be 
deprived of it without any default? The Superior Court in 
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its discretion may appoint another as commissioner, to make 
sale and settlement under its discretion, and that yields the 
question. This brings us up to the main question before 
hinted at,—when can the creditor maintain such an action as 
this, if at all, in the Superior Court, under this act? I think 
it clear that such action can be maintained only in those 
cases and at those times, that a similar action could have 
been instituted in the Court of Probate, (by Bat. Rev., ch. 
45, § 78 et seq,) not under twelve months from the date of 
administration, in analogy to the length of credit usually 
given upon administration sales, and the time usually re- 
quired to collect the assets by actions at law. This I think 
should be the rule subject to exceptions arising out of spe- 
cial circumstances. For instance, one exception authorizing 
a speedier action would be, where the plaintiff could allege 
that the executor has funds which he is about to misapply, 
or threatens to misapply, or is about to do any other act in 
derogation of the rights of the plaintiff. Nothing of the 
kind is alleged here. The executor has no fund in hand 
applicable to debts, and has neither threatened nor proposed 
to apply them when received, in any other than the regular 
course of administration. 

The injunction to my mind is clearly erroneous, to the ex- 
tent that i€ enjoins the sale of the land. Both parties desire 
and pray for such sale. The only apprehension of the plain- 
tiff is that the fund when received would be misapplied. 
That danger would be sufficiently guarded against by modi- 
fying the injunction so as to forbid the disbursement of the 
proceeds of sale when collected, except under the order and 
direction of the Court. This is upon the supposition that 
the Court has jurisdiction, and the plaintiff a right of ac- 
tion, which, for the reasons I have given, I deny. I there- 
fore dissent from the judgment of the Court, and am of 
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opinion that the judgment of the Court below dismissing 
the action, should be affirmed. 

Ropmay, J., concurs in this opinion. 

Error. 


Per Curram. Judgment reversed. 
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* NORTH CAROLINA GOLD AMALGAMATING COMPANY v. 
NORTH CAROLINA .ORE DRESSING COMPANY. 


Practice—Injunction Bond—Reference to Ascertain Damages. 


It is not contemplated, under C. C. P. § 192, that a separate action 
Shall be brought upon an injunction bond ; the damages sustained 
by reason of the injunction shall be ascertained by proper proceed- 
ings in the same action, by reference or otherwise as the Judge shall 
direct. : 

2. It is not error for the Court below to direct that isbues of fact, raised 
by exceptions to the report of a Referee appointed to ascertain the 
damages sustained by reason of an injunction, be submitted to a 
jury. 

8. An injunction bond is not void, under 0, C. P. § 192 becguse it spe. 
cifies no amount in which the signers to it are bound. 


ApreaL from an Order made at January Special Term, 
1878, of Rowan Superior Court, by Kerr, J. 

In the original actien the plaintiff asked among other 
things for an injunction to restrain the defendant from sell- 
ing certain premises under the terms of a mortgage deed, 
and a restraining order was granted by Henry, J., with a 
notice to defendant to show cause, &c. On the return day 
the parties appeared before Cloud, J., who vacated said order 





*Smith, C. J. did not sit on the hearing of this case. 
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and refused the injunction, from which ruling the plaintiff 
appealed; it was ordered however that in the meantime the 
defendant be restrained from selling as aforesaid, upon the 
plaintiff's entering into an undertaking with sureties to in- 
demnify the defendant against all such damage as he may 
sustain by reason of the restraining order; the plaintiff ac- 
cordingly executed the required bond with one Ephraim 
Mauney and others as sureties. Upon said appeal the judg- 
ment refusing the injunction was affirmed and the case re- 
manded. (See same ease, 73 N. C. 468.) And at Fall 
Term, 1876, of said Court the action was dismissed, and a 
reference had to ascertain the amount of damages which 
defendant had sustained by the restraining order as afore- 
said. The referee notified said Mauney to appear on a cer- 
tain day, but did not notify the plaintiff, and proceeded to 
take testimony, Mauney protesting that he did not waive 
any of his legal rights by appearing before the referee, and 
that he could not be made a party to the action against his 
consent, &c. ; a report was made and returned to Court, to 
which Mauney filed exceptions. When the case was called 
for trial, Mauney moved for an order directing the issues 
raised by the report and exceptions to be submitted to a 
jury ; motion allowed, cause retained, and the defendant. 
appealed. 


Messrs. Kerr Craige and J. 8. Henderson, for plaintiff. 
Mr. W. H. Bailey, for defendant. 


Bynum, J. Upon the coming in’of the report of the re- 
feree appointed by the Court to ascertain the damages sus- 
tained by the defendant by reason of the injunction, E- 
Mauney, the surety on the undertaking of the plaintiff, 
filed exceptions to the report and asked the Court that the 
issues of fact raised by the exceptions be submitted to a 
jury. This motion was allowed and from it the defendant. 

4 
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appealed to this Court. So the single question presented 
by the appeal is,—had the Judge the power to have the 
damages sustained by reason of the injunction ascertained 
by submitting issues to a jury? As the order submitting 
the issues to the jury was made upon the motion of Mauney, 
the surety, and the appeal from that order is by the de- 
fendant, the many protests made and questions raised by 
Mauney must pass for nothing now, as he is not the appel- 
lant. It is sufficient to say that the Code § 192 does not 
contemplate that a separate action shall be brought on an 
injunction bond, but that the damages sustained by reason 
of the injunction shall be ascertained by proceedings in the 
same action and in a mode most expeditious and least ex- 
pensive to the parties, consistent with the due administra- 
tion of justice and with orderly proceedings. C.C, P. § 192 
expressly declares that “the damages may be ascertained 
by reference or otherwise, as the Judge shall direct.” The 
Judge accordingly did direct a reference, and that the cause 
. should be retained until the report came in to be passed 
upon. When the report was made to a succeeding 
term and the exceptions were filed thereto which raised 
such issues of fact as the Judge then presiding thought 
were most fitting to be submitted to a jury, it was compe- 
tent for him to make the order and was not at all inconsis- 
tent with the order of reference made by the preceding 
Judge. 

We do not decide that a jury triaf in such cases is a mat- 
ter of right under the constitution, because the question is 
not presented by the appeal. It was not denied but was 
- allowed here, and it is from that order that the appeal was 
taken. As the statute before cited seems to place such re- 
ferences under C. C. P. § 192 within the control of the Court 
by declaring that the damages may be ascertained as the 
Judge may direct, certainly there is no inhibition against 
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the course adopted by him in a case where the facts, as here, 
are complicated and many grave questions arise. 

We are of opinion that the Judge had the power to order 
the issues raised by the exceptions to be submitted to a jury, 
and that the making such order was but in performance 
and a part of the general order of reference. Whether all 


_ the charges allowed by the referee are or were intended to 


be covered by the undertaking, or whether the maxim ay- 
plied by him that “.no one shall take advantage of his own 
wrong ” precludes the defendant from proof of benefits put 
upon the property while in its possession under the injunc- 
tion order of the Court, are questions which do not now 
come before us. 

We are of opinion that the undertaking is not void be- 
cause it specifies no amount in which the signers to it are 
bound, and that the requirement of C. C. P., § 192, in that 
particular is only directory, as the sum to be fixed is for the 
benefit of the party enjoined, by satisfying him that it is 
large enough to cover the probable damages, and that he 
may see that the sureties are responsible men for the amount. 
The purpose is indemnity. The defendant here is satis- 
fied with the undertaking and we do not see that the surety 
can impeach his voluntary undertaking. 

No error. 


Per Curiam. Judgment affirme 1. 








CONSIVER BUSHEE and others v. LEWIS M, SURLEs and others. 
Practice—Discretionary Power—Reference— Amendment —Interest. 


1. It is not error for the Court below to set aside a reference for the 
statement o! an account, after the repoit has been made and exc2p— 
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tions filed, and proceed to try the case ; such action is a matter of 
discretion and not reviewable by this Court. 


2. Nor, in such case, is the exercise of the discretionary power of the 
Court below in refusing to allow the defendants to amend their an- 
swer, reviewable by this Court. 


3. In an action by heirs-at-law against an administrator when the final 
account of the administrator showed a net balance in his hands due 
the Ist of Dec. 1858 ; Held, that the defendant is liable for interest 

. from that date, it being more than two years from the death of the 
intestate and no reason appearing why the amount should have re- 
mained in his hands, 


Crvit Action, tried at Spring Term, 1878, of Ilarrnetr 
Superior Court, before Moore, J. 

The principle facts appear in same case, 77 N. C., 62, and 
those material to the points now decided by this Court are 
stated in its opinion. Judgment for plaintiffs. Appeal by 
defendants. 


Messrs. T. H. Sutton and Alex’r. Graham, for plaintiffs. 
Messrs. N. McKay and Guthrie ¢ Carr, for defendants. 


Farrciota, J. This cause was referred for the statement 
of an account at Fall Term, 1877, and the referee filed his 
report at the next term of the Court. The defendants filed 
exceptions to the report, and on plaintiff's motion His 
Honor set aside the reference and proceeded to try the case. 
The defendants urged that the Court had no authority at 
that stage of the matter to set aside the order of reference. 
We think he did have the power, and that the exercise of 
his discretion in regard thereto is not reviewable in this 

‘Court, as it is in a certain class of references under C. C. P. 
The defendants then moved to be allowed to amend their 
answer, so as to present an issue not then raised by the 
pleadings, which was refused. This we think was a matter 
of discretion and not appealable. The cause has been in 
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this Court once before—77 N. C. 62—after it had been 
submitted to trial on its merits below, and we fail to discov- 
er from any part of the record in either Court that the. de- 
fendant is injured by the refusal to allow him such amend- 
ment, 

The plaintiff then introduced a county court judgment 
against the defendant for the amount now claimed, and 
moved for judgment accordingly. His Honor held that 
there was no issue presented by the pleadings for the jury 
and gave judgment for the balance due—$699,93,—with 
interest from 1st day of December, 1858. In this we per- 
ceive no error. 

The defendant, however, insisted that the judgment is 
erroneous, in that it allows interest from December Ist, 
1858, instead of April 5th, 1870. The record now before 
us is not as complete as good practice requires, but we ex- 
tract the following facts as pertinent to the question of date 
of interest :— 

Sometime in 1857 the defendant as administrator of Pati- 
ence Bushee recovered the county court judgment referred 
to, and in May 1858, the collection of the same in part was 
restrained by a Court of Equity. What further proceed- 
ings were tad under the -injunction does not appear. The 
above judgment is the basis of the present claim. In this 
action the plaintiffs allege in their complaint that the defen- 
dant, L. M. Surles, in 1870, filed his final account as admin- 
istrator as aforesaid, with the Judge of Probate in said 
county, “showing a net balance in his hands due the Ist 
of December, 1858,” and this allegation is not denied by 
the answer, but substantially admitted. Upon these facts 
it is clear that the defendant is liable for interest from that 
date, it being two years or more from the death of the in- 
testate, and no reason appearing why the amount should 
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remain in the administrator’s hands. Let judgment be 
entered here for the plaintiffs. 
No error. 


PgR CurRIaM. Judgment affirmed. 








WILLIAM M. TANKARD v. SALLIE A. TANKARD and others. 


Practice—Issues—Inconsistent Findings—New Trial. 


1, Where the issues submitted to the jury on the trial in the Court. 
below were confused, it was not error to set aside the verdict and 
order a new trial. 

2. Where in an action to recover land, the replication of the plaintiff 
admitted the open and notorious possession of defendants’ ancestor 
when plaintiff purchased, and on the trial the jury found that de- 
fendants’ ancestor had certain equitable rights against plaintiff’s 
vendor, and also found that the plaintiff was a bona fide purchaser 
for value without notice ; 1¢ was held, that the possession of defen- 
dants’ ancestor was actual notice to plaintiff of his equities in the 
land, and that the facts admitted and the findings of the jury were 
inconsisteat and contradictory, and a new trial was properly or-— 
dered. 

(Edwards v. Thompson, 71 N. C. 177, cited and approved.) 


Civ Action to recover Land, tried at Spring Term, 
1878, of Beaurort Superior Court, before Henry, J. 

The facts stated in the opinion are deemed sufficient to 
present the points decided by this Court. The plaintiff 
moved for judgment, but His Honor held. that the issues 
were confused and that he could not render judgment 
thereon, and ordered them to be reformed and granted a 
new trial, from which ruling the plaintiff appealed. 
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Messrs, J. E. Shepherd and G. H. Brown, Jr., for plaintiff. 
Mr. D. M. Carter, for defendants. 


Farrctora, J. His Honor ordered a new trial on the 
ground that the issues were confused, and he could render 
no judgment. From this order the plaintiff appealed, and 
says he is entitled to a judgment according to the verdict 
on the second and third issues, notwithstanding the verdict 
on the other issues and the facts admitted in the pleadings. 
Sofne ef the issues submitted were badly constructed,’ and, 
with a single response, are without meaning. For exam- 
ple—“ Did said O. H. P. Tankard purchase said land for 
benefit of said Ransom Tankard and his family, under an 
agreement with Ransom to that effect, and did said Ran- 
som remain in possession under that agreement as long as 
he lived, or was the possession of said Ransom and his fam- 
ily permitted by said Oliver, asa gratuity on the part of 
said Oliver?” Answer—* Yes.” 

But this is not the principal difficulty in the way of the 
plaintiff. It appears from the findings on the issues that 
the vendor of the plaintiff in 1849 attended the sale of his 
brother’s land, and by his representations suppressed bid- 
ding, and by express agreement purchased the land in trust 
for the benefit of his brother and family, and if we under- 
stance the substance of the findings, this agreement and 
understanding existed between the two brothers until Ran- 
som’s death, in 1872. 

The verdict on the second and third issues, on which 
plaintiff demands judgment, is, that the plaintiff’s vendor 
has not been paid the purchase money and charges on the 
land, and that the plaintiff is a bona fide purchaser for 
value, and without notice of defendants’ equities. The 
plaintiff purchased in 1869. It is admitted by plaintiff in 
his replication that said Ransom was in possession of the 
land, cultivating and otherwise using it from 1849 until 
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his death in 1872, and that since his death the defendants 
have used it in the same way, and this is substantially the 
finding of the jury on other issues. Here, then, was notice 
to the plaintiff at the time he purchased, of an actual pos- 
session by a third person, which gave him notice of all the 
equities of such third person. In Edwards vy. Thompson, 71 
N. C. 177, it was held by this Court that the possession of a 
tenant was notice of the landlord’s equities to the purcha- 
ser, although he lived in another State and did not in fact 
have knowledge of the tenant’s possession. Open, notori- 
ous, and exclusive possession puts a purchaser upon inqui- 
ry, and is notice of every fact which he could have learned 
by inquiry. The plaintiff therefore was a purchaser with 
notice of the defendants’ ancestors’ equitable rights to re- 
deem the land, if in fact he had not made the payments, 
and still on the third issue the finding is that the plaintiff 
purchased without notice. We agree with His Honor not 
only that the issues were confused, but that the findings 
and facts admitted were inconsistent and contradictory, and 
that a new trial was properly ordered. 
No error. 


Per CurRIAM. Judgment affirmed. 








Cc. H. BERNHEIM v. T, R. WARING and D. G. MAXWELL. 
Practice—Jury Trial. 


It is the constitutional right of every litigant to have the issues of fact 
joined in the progress of his cause determined by a jury, except 
where he voluntarily waives the privilege ; and therefore a compul- 
sory reference of such issues to the determination of a single person 
is error. 
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Civiz Action commenced in Cabarrus and removed to 
and tried at January Special Term, 1878, of Rowan Supe- 
rior Court, before Kerr, J. 

At Fall Term, 1876, the plaintiff moved for a reference 
to the clerk to state an account of partnership dealings be- 
tween him and defendant, Waring, to ascertain the amount 
due plaintiff as alleged in his complaint. The defendant, 
Maxwell, was surety upon a bond of his co-defendant con- 
ditioned for the faithful performance of the partnership 
contract. The said motion was opposed by Maxwell, and 
thereupon an order was made as follows: “ Referred to J. 
M. Horah, clerk, to state an account, not to prejudice D. G. 
Maxwell.” The account was taken and filed at the subse- 
quent term, to which no exceptions were either then or 
since made. Certain depositions tending to show that 
Waring did not owe plaintiff were considered by the referee 
in taking the account. When the case was called, the de- 
fendant, Maxwell, demanded that the issués be tried by a 
jury, after being refused leave to file exceptions to the re- 
feree’s report. The Court declined to allow a jury trial and 
confirmed the report and gave judgment accordingly, and 
defendant, Maxwell, appealed. 


Mr. Kerr Craige, for plaintiff. 
Mr. W. H. Bailey, for defendant. 


Farrctoti, J. The constitution guarantees the right of 
trial by jury to every one, and no one can be deprived of it 
except by his or her consent. When this consent is once 
given and some other mode of trial is adopted in the due 
course of proceeding, the right is gone and the suitor can 
no more return to it; but until it is given or waived or lost 
by negligence it remains unimpaired by any order of Court 
or by any action of other parties. 

In the present case defendant Maxwell opposed the mo- 
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tion for a reference to statethe partnership account between 
Waring and the plaintiff. The reference, however, was 
made without prejudice to him, Maxwell. At Fall Term, 
1877, the cause was continued and this record made: “ Re- 
port of referee filed—open for exceptions.” At the follow- 
ing special term of the Court held in January, being the 
first after the Fall Term, the defendant “ Maxwell demand- 
ed a jury trial of the issues, having first asked leave to file 
exceptions to the report and been refused.” His Honor re- 
fused the motion and confirmed the report and rendered 
judgment accordingly for the plaintiff. No reason is given 
why the defendant was not allowed to file exceptions to the 
report and have such material issues as were thereby raised 
submitted to a jury, and we are unable to see any our- 
selves. Counsel have urged in this Court that exceptions 
can be filed as a matter of right in the party, only at the 
term when the report is filed, and that after that time they 
may be filed or’not at the discretion of the Court. If that 
be the rule it has no bearing in this case, for the reason that 
at Fall Term, 1877, when the report was filed it was left 
“ open for exceptions” by the Court. This meant either that 
either party might subsequently put in exceptions as of 
that term and asa matter of right, or that the Court in its 
discretion would allow the parties to file exceptions at some 
future time, but at what time is not indicated. In either 
view the parties neither waived nor Jost their right to file 
exceptions, because no laches will be imputed to any one 
who avails himself of time granted by the Court. 

It is quite plain that defendant Maxwell from the outset 
intended to have his case submitted to a jury, and it is 
equally clear that he has not consented to any other mode 
of trial. 

Error. 


PER Curiam. Judgment reversed. 
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STRAUS, HARTMAN, HOFFLIN & Co. v. L. P. BEARDSLEY, 
Adm’r, and others. 


Practice—Statute of Limitations—Guaranty— Notice. 


1. If the Judge to whose decision are referred both the law and the facts 
of a case under C, C. P. § 240 should fail to find the facts fully and 
distinctly, so that his conclusions of law cannot be reviewed on ap- 
peal, the case will be remanded for a fuller finding on the facts. 


2. It is the duty of an appellant excepting to the rejection of evidence 
to set forth the evidence offered, so that the appellate Court may 
judge of the propriety of its rejection. 

3. If suit be brought March 20th 1872 on a cause of action, founded on 
simple contract, arising subsequent to Aug. 1st 1860, and such action 
be dismissed for want of jurisdiction, in March 16%4, the plea of the 
statute of limitation will not avail against a second suit on the same 
cause of action begun Dec. 31st 1874, 


4. Where several persons undertook, in the sum of one hundred dol- 
lars each that if a certain mercantile firm should furnish J. L. P., as 
agent for said firm, with goods for sale on commission or otherwise,” 
in default of his fairly settling and accounting with said firm, they 
would pay the amounts for which they were respectively bound ; 
Held, 

(1) That the obligation was to guaranty the contract of J. L. P. and was 
therefore absolute and unconditional; and that the makers of the 
paper were not entitled to notice-from the firm of the delivery of the 
goods, nor of the failure of J. L. P. to pay for the same accompanied 
with a demand on the guarantors. 


2) That the obligation was not restricted to accountability for the first 
lot of goods delivered, but was intended to secure the firm from loss 
in their successive dealings with J. L. P., and provide them a con- 
tinuing indemnity. 

Semble, that the obligation bound the makers only for the acts of J. L. 
P. as agent, and not for absolute purchases made by him. 

(Sutliff v. Lunsford, 8 Ire. 318; Whitesides v. Twitty, Ib. 481 ; Skilling- 
ton v. Allison, 2 Hawks 347; Morrison v. Conelly, 2 Dev. 283; Wil- 
liams v. Collins, 2 Car. L. R, 382, cited and approved.) 

(RopMaN, J, Dissenting, cited Williams v. Collins, 2 Car. L. R. 382; 
Shewell v. Knot, 1 Dev. 404; Draughan v. Bunting, 9 Ire. 10; Beeker 
v. Saunders, 6 Ire. 880; Spencer v. Carter, 4 Jones 287.) 
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Crvit Action, tried at Spring Term, 1877, of Pitt Supe- 
rior Court, before Eure, J. 

This action was brought upon an instrument of writing as 
set out in the opinion, and upon the trial before a Justice of 
the Peace, the defendant pleaded general issue, statute of 
limitations, payment, accord and satisfaction, and a want of 
notice and demand. Judgment was rendered for the plain- 
tiffs, and the defendant appealed to the Superior Court. 

The case states: Upon the trial in the Court below, in 
order to repel the bar of the statute of limitations, the 
plaintiffs offered in evidence the record of an action brought 
upon the same bond, the summons in which was issued on 
the 20th of March, 1872, served on all the defendants, and 
that the said action was dismissed at March Term, 1874, for 
want of jurisdiction. The summons in the present action 
was issued on the 31st of December, 1874; and served on 
W. K. Delany, administrator of W. B. Eborn, and during 
the pendency of the action, Delany died, and Beardsly was 
made a party defendant as administrator d. b. n. of Eborn. 

The plaintiffs offered in evidence the deposition of Stern 
Hartman, one of the plaintiffs, taken during the pendency 
of the original action by a commissioner of affidavits for 
North Carolina, in the city of Baltimore. Notice of taking 
the deposition was given to the attorney, who represented 
all the defendants, except the defendant administrator, 
whose attorney, before the date of the notice to take depo- 
sitions, filed an answer for defendant administrator, and the 
other attorney also filed answers for the other defendants. 
The deposition was taken, sent to the clerk and opened in 
open Court. 

The defendants objected to the reading of the deposition 
upon the ground: 1.—That the deponent was a party 
plaintiff and incompetent because J. L. Paul,_ plaintiffs’ 
agent, was dead at the time the deposition was taken. 2.— 
That there was no notice of taking the same served on the 
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representative of W. B. Eborn, or his attorney, 8.—That 
the deposition was taken in another suit of which the 
Court had no jurisdiction. The objection was sustained 
and the plaintiffs excepted. 

The plaintiffs then offered the deposition of D. 8. Stewart, 
taken by the commissioner as aforesaid, to which the defen- 
dants objected. Objection overruled. The deponent testi- 
fied that ia 1860-’61, he was the shipping clerk of plaintiffs, 
and that the paper writing (sales and transactions between 
plaintiffs and Paul), is a bill of goods sold and delivered to 
James L. Paul, doing business at Greenville, N. C., at or 
about the dates as charged. Deponent attended to packing 
and shipping the goods. The account was jast and correct, 
and prices the same as paid by other customers at the dates 
of sale, 

The plaintiffs further proved that Paul died insolvent 
in 1870, and that demand was made upon his administrator 
to pay the amount of the bill of goods. And demand was 
also made upon Delaney, administrator of Eborn, some time 
after the death of Paul, and before this action was brought. 

The defendants insisted that the plaintiffs could not re- 
cover; 1.—Because there was no evidence of the existence 
of any such firm as that of the plaintiff at the time the ac- 
tion was brought, and that it could only be maintained by 
the surviving member of the same. 2.—Because the terms 
of the guaranty were not complied with by the plaintiffs. 
3.—Because the guaranty of defendants was to pay for 
such goods as plaintiffs might deliver to Paul as their agent, 
and the evidence was that the sale was an absolute one from 
plaintiffs to Paul; and the guaranty was not a continuing 
one, but confined to the first transaction between Paul and 
plaintiffs, and all goods obtained by Paul were paid for. 
4.—Because there was no evidence that the paper writing 
declared on was accepted by plaintiffs,and no notice was 
given to defendants that plaintiffs intended to act under it ; 
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nor was notice given to the defendants of the sa'es made to 
Paul, or of the default of Paul, until 1872. 5.—That 
plaintiffs’ cause of action is barred by the statute of limi- 
tations. 

His Honor being of opinion with defendants dismissed 
the action, and the plaintiffs appealed. 


Messrs. Battle ¢ Mordecai, for plaintiffs. 
Messrs. Jarvis ¢ Sugg, and Gilliam ¢ Gatling, for defen- 
dants. 


Smitu, C.J. This action was commenced on the 31st 
day of December, 1874, before a Justice of the Peace, and 
upon the following contract :— 


“GREENVILLE, N. C., August 1, 1860. 

We, the undersigned, acknowledge ourselves indebted to 
the firm of Straus, Hartman, Hofflin & Co. in the sum of 
one hundred dollars each, for payment of which well and 
truly to be made, we bind ourselves, our executors, admin- 
istrators and heirs. The condition of the above obligation 
is such that if the said firm of Straus, Hartman, Hofflin & 
Co. shall furnish James L. Paul as agent for them, with 
goods for sale on commission or otherwise, and the said 
James L. Paul shall thereafter fully and fairly settle and 
account for the said goods, then the above obligation to be 
void ; otherwise to be and remain in full force and effect.” 


The contract is executed by W. B. Eborn, the defend- 
ant’s intestate, and fifteen other persons. 

The record of proceedings is very imperfect, but its omis- 
sions are supplied by the statements contained in the case 
sent up with it. The following defences are made to the 
action. (1.) A general denial of liability on the contract. 
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(2.) The want of notice to the intestate of the delivery of 
the goods to Paul, and of a demand of payment. (3.) The 
bar of the statute of limitations. The action was brought 
against W. K. Delaney, the administrator of W. B. Eborn, 
who died pending the suit, and the present defendant as 
administrator de bonis non was substituted in his place. 

There is but one distinct exception of the plaintiffs taken 
at the trial, and this was to the rejection of the deposition 
of the plaintiff, Stern Hartman, offered in evidence. The 
deposition had been taken in a former action instituted in 
the Superior Court by the plaintiffs against the first admin- 
istrator of the intestate, Eborn and others, who signed the 
contract, and was dismissed for want of jurisdiction. The 
evidence contained in the deposition is not set out, nor the 
purpose for which it was offered stated, and we are conse- 
quently unable to see that it was either relevant or compe- 
tent, or that any injury resulted from its exclusion. It was 
the duty of the plaintiffs, as has repeatedly been decided, 
to show that the rejected evidence was competent and prop- 
er. Sutliff v. Lunsford, 8 Ire. 318; Whitesides v. Twitty, 8 
Ire. 431. The exception must be overruled. 

The evidence given by the plaintiffs is set out in the case, 
and without finding any fact, the Judge who, under the 
agreement of parties was to find the facts, being of opinion 
that the plaintiffs could not recover, dismissed their action. 
But we are not informed upon what grounds the action is 
dismissed, nor which of the defendants’ objections are deem- 
ed valid and fatal to the plaintiffs’ recovery. We must 
therefore in reviewing the correctness of the ruling of the 
Court below, assume as proved, not only such facts as are 
directly testified to, but such as may be reasonably inferred 
from the evidence. We will therefore consider the defences 
set up, and their sufficiency to warrant the judgment of 
the Court:— 

1. The statute of limitation is insisted un as a bar to the 
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action: This defence is not tenable. The goods were de- 
livered te Paul in August, 1860, and afterwards. The first 
action, dismissed for want of jurisdiction, was commenced 
March 20th, 1872, and ended at March Term, 1874, of the 
Court. The present suit was instituted on December 3ist, 
1874. Excluding the interval during which the statute of 
limitations was suspended, three years had not elapsed from 
the delivery of the goods when suit was instituted, and the 
present action is brought within a year after the termina- 
tion of the other. The plaintiffs are thus relieved from the 
effects of the lapse of time, and their claim protected. The 
judgment dismissing the action is in substance a non-suit 
and must be attended with the same legal consequences ; 
and a non-suit though not within the very words of the act, 
has been held by express adjudication, and long and uni- 
form practice, to be within its scope and meaning. Rev. 
Code, ch. 65, § 8. Skillington y. Allison, 2 Hawks 347 ; Mor- 
rison vy. Conelly, 2 Dev. 233. 

2. The contract is alleged to be one of guaranty, and to 
require notice of delivery of goods under it, in order to cre- 
ate a liability therefor: It is true in ordinary cases of guar- 
anty, such as letters of credit, the guarantor can not be made 
responsible for goods sold on the faith of it, unless notice is 
given him in a reasonable time, and be thus afforded an 
opportunity of securing from the party to whom they are 
delivered an indemnity against loss to himself. But if the 
undertaking be to guaranty the contract which may be 
made, the obligation is not collateral and contingent, but 
absolute and unconditional, and no notice is necessary. 
Williams vy. Collins, 2 Car. L. R. 382. Such in our opinion 
is the contract of the intestate. It isin the form of a penal 
bond, and lacks only one element, a seal, to make it such. 
The undertaking is to pay a certain sum, and by the terms 
of the condition it is discharged only when goods have 
been delivered under its provisions, by actual payment of the 
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purchase price. If the goods are delivered, the contract is 
to pay for them, and a compliance with this condition is 
the only means of discharging the obligation. It thus be- 
came the duty of the intestate and his associates to ascertain 
for themselves if the plaintiffs furnished goods to Paul, and 
that they were paid for, and no notice or demand was neces- 
sary to charge them with the debt. 

3. The contract as construed by the defendant applies 
only to a delivery of goods to Paul, as agent of the plain- 
tiffs, for sale on commission or other compensation, and is 
confined to a single transaction; and it is insisted that the 
dealings between these parties, as disclosed by the evidence 
and account exhibited, are those of vendor and vendee, and 
are outside the protection of the contract. 

If we admit this to be the true and proper meaning of the 
undertaking, and we are inclined to do so, we are not pre- 
pared to say it does not embrace the transactions now under 
investigation. The evidence shows a delivery of goods 
shortly after the contract was entered into, at different 
times and atspecified prices, and the witness speaks of it as a 
sale. But the entry on the plaintiffs’ books specifying the 
articles delivered, their dates and prices, would be similar 
in all probability, if they were transmitted to an agent for 
disposal, and is but a detailed memorial of the transaction. 
The ¢erms and conditions on which the deliveries were made 
are not shown, nor the true character of the dealings re- 
vealed in: the evidence. In the absence therefore of any 
findings of fact by the Judge, we cannot declare these deal- 
ings not embraced in the intestate’s obligation. The facts 
should have been reported, as found by the Judge, and not 
meagre evidence set out instead, in order that we may 
properly apply the principles of law which control and gov- 
ern them. , 

In our opinion the obligation is not restricted to one act 
of delivery, but was intended to secure the plaintiffs from 
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loss in their successive dealings with Paul,and provide for 
them a continuing indemnity. The cause must be re- 
manded in order that the true character of the transaction, 
and the terms and conditions on which the plaintiffs de- 
livered the goods may be ascertained, and the liability if 
any incurred by the intestate in regard to them, deter- 
mined. 

The judgment below was erroneous and is reversed and 
the cause remanded. Let this be certified. 


RopMaNn, J., Dissenting. I do not concur in the judg- 
ment of the Court. I think the judgment below dismissing 
the action should be affirmed. It is clear to me that taking 
all the evidence for the plaintiffs as true, they have failed 
to make\out a case entitling them to recover. On the con- 
trary the case presented by them is fatally defective :— 

1. The writing signed by the intestate of defendant, and 
others, which the plaintiffs exhibit as the foundation of 
their claim, is an offer to guaranty that if plaintiffs would 
furnish Paul with goods to sell as agent for plaintiffs, he 
(Paul; would account for the same, or that in case of his 
failure to do so, each of the signers would severally make 
good his proportion of the loss to an amount not exceeding 
$100. The form of the writing is an acknowledgment of 
indekhtedness to the plaintiffs, conditioned to be void in a 
certain case. But the substance and effect of the writing is 
as I have stated. If the object be justice, we must in all 
cases look beyond the form into the substance and effect of 
a contract; and especially is this true of commercial instru- 
ments of writing. Men of business are rarely acquainted 
with the forms or technicalities of the law; and in order 
to ascertain the intent of their contracts, we must construe 
them without reference to form or technicality. The writ- 
ing, however else it may be construed, could be nothing 
but an offer. The plaintiffs on receiving it were not bound 
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to intrust Paul with goods to sell as their agent,and no 
contract was completed between them and the signers of 
the offer, until its acceptance was notified in some way to 
the signers. No authority need be cited for this, but I re- 
fer to 2 Pars. on Contracts, 12. Notice of assent may often 
be inferred from the conduct of the parties, but I find no 
evidence of it.in this case. 

In the case of an offer to guaranty payment for goods to 
be sold, or the fidelity of an agent to be intrusted with 
goods for sale, it has been held that notice is required, not 
merely of assent to the offer, but of the fact that the agent 
has actually been intrusted with goods for sale, according 
to the contract; and some cases say the guarantor should 
be notified of the value of the goods. 2 Pars. on Contracts, 
12, et seq. 

I refer to two cases only, not only because they are in 
point, but they settle the question discussed in this Court in 
Shewell y. Knox,1 Dev. 404: On the 25th of September, 
1832, Calvin Jones (of Raleigh) wrote to the plaintiffs, mer- 
chants in New York, offering to become security for any 
goods Miss Miller might purchase, &c. The plaintiffs 
thereupon sold goods to Miss Miller on the faith of the 
guaranty which they kept, but gave no notice thereof to 
the defendant. Miss Miller failed to pay; suit was brought 
against the defendant, and the Supreme Court of the United 
States gave judgment for him, on the ground of the want 
of notice that his offer had been accepted and acted on. 
Adams vy. Jones, 12 Pet. 207. The second case is Reynolds 
v. Douglass, 12 Pet. 497, and is to the same effect. It is to 
be noted that in both these cases the letter offering to guar- 
anty was addressed to a particular firm. 

As an authority that no notice was required in this case, 
the Court cites Williams y. Collins, 2 Car. L. R. 382, decided 
as far back as 1816. In my opinion the decision does not 
support the proposition. The instrument on which the ac- 
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‘tion was brought was addressed by the defendant to the 
plaintiffs, and was in substance this: “If you will sell 
Henry a vessel, &c., I will guaranty any contract he may 
enter into with you for the same, &c.” On the failure of 
Henry to pay his note given for the articles bought, plaintiff 
sued and got judgment against him. The defence was that 
by due diligence plaintiff might have made his judgment 
out of Henry, and that by his want of diligence he had dis- 
charged defendant. The Court held that by the terms of 
the guaranty, the defendant on Henry’s failure to pay be- 
came absolutely bound to pay the debt, and that plaintiff 
was not bound to any effort to collect it from Henry. I 
think the decision was right, although Taytor, C. J., dis- 
sented. But there was no question as to notice, and the 
case has no bearing on the present. Seawell, J., said the 
contract was an absolute one, but he meant only that it be- 
came absolute on Henry’s failure to pay. It could not be 
absolute at its making, because Henry was certainly liable, 
and defendant only on his failure. Draughan vy. Bunting, 9 
Ire. 10, a later and leading case, defines decisively when a 
contract is collateral ; it isso whenever some one else is lia- 
ble in the first instance, and the promise sued on is super- 
added. See also Beeker v. Saunders, 6 Ire. 380, and Spencer 
v. Carter, 4 Jones 287. 

I think that the defendant was entitled to notice that - 
Paul had been intrusted with goods to sell as plaintiffs’ 
agent, and as there is no pretence that he had it, he was 
never bound. 

2. It positively appears from the evidence for the plain- 
- tiffs that the offer was never accepted or acted on. The 
plaintiffs sold Paul goods. They do not say that they in- 
trusted him with goods to sell as their agent. The defen- 
dant agreed to be liable only for Paul’s fidelity as an agent, 
not for his solvency as a purchaser. The practical differ- 
enee is great, and needs not to be enlarged on. The Court 

















JUNE TERM, 1878. 68 





BLUE oc. BLUE. 





are inclined to agree with me on this point. If my opinion 
and the inclination of the opinion of the Court are right, 
the plaintiffs can never recover. Why hold out hopes that 
can only lead them into deeper bogsof litigation? If their 
case is doomed to death, give it quickly the coup de grace, 
the merciful blow which ends hope and suffering. It is to 
the plaintiffs’ interest as it is to that of the republic “ut sit 
Jinis litium.” 
Error. 


PrrCurramM. Judgment reversed and cause remanded. 








ANGUS BLUE and others v. DANIEL BLUE and others. 


Practice—Sale of Land for Division—Fraud—Irregular Judgment— 
Purchaser—Mistake. 


1, A Court of Equity will not disturb a sale of land for division, made 
by a commissioner of the Court, after a decree of confirmation 
merely because of an advance offered_in the price; Aliter, if an ad- 
vance of ten per cent is offered before confirmation. 

2. Generally, such asale will not be set aside after confirmation excep 
upon the ground of fraud, but ‘‘ fraud” should here be understood in 
its largest sense as including those cases of accident, mistake and 
surprise of which it is unconscientious to take advantage. 

8. In order to acquire such sanctity as will make it inviolable excep; 
for the causes above set forth, a judgment or decree must be regu- 
larly rendered according to the course and practice of the Court, 
An irregular judgment is entitled to no such protection. 

4, A judgment confirming the report of a commissioner selling for 
division rendered without notice to the parties in interest to come 
in and oppose the same if so advised, is an irregular judgment and 
may be vacated on motion. 

5. Except in the case of an order merely formal and of course, a Pro- 
bate Court has no power, on its own motion and without application 
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from any party in interest, to make any order in an action. Such 
order is irregular and voidable, if not void. 


6. A purchaser at a sale of land for division is under no obligation to 
disclose his opinion that the area of the land is greater than it is 
described to be at the sale. 


7. A Court of Equity will set aside a judicial sale for division when it 
appears, (1) that the commissioner to make the sale sold for cash 
instead of on credit as he was directed by the Court to do, and (2) 

{that there was a grave mistake as to the area of the land, common 
to all parties. 

(Ashbee v. Cowell, Busb, Eq. 158; Harrison v. Bradley, 5 Ire, Eq. 186 ; 
Huggins v. Fonville, 3 Dev. 392; Howzer v. Dellinger, 1 Ire. 475 ; 
Clayton v. Jones, 68 N. C. 497; In the matter of Bost, 3 Jongs Eq. 
482; Wilcoxon v. Calloway, 61 N. C. 463, cited and approved.) 


Petition for Partition of Land filed in 1874, in the Pro- 
bate Court, and heard on appeal at Fall Term, 1877, of 
RicumonD Superior Court, before Seymour, J. 

It was alleged that the parties were tenants in common 
of certain lands which descended to them as heirs at law 
of Malcolm Blue. The plaintiffs asked for an order of sale 
for partition, which order was granted, a sale made by a 
commissioner appointed for the purpose, his report return- 
ed and confirmed on the 12th of December, 1876. And 
shortly thereafter John Campbell, the purchaser, filed an 
affidavit stating that he bought a certain portion of the 
land known as the “ McIntyre tract,” and had tendered to 
the commissioner the amount of the purchase and demand- 
ed a deed for title, which was refused. Thereupon a rule 
was served upon the commissioner to show cause why he 
should not be attached for contempt in refusing to make 
the deed in accordance with the decree of the Court, and 
on the day after the service of the rule, notice was given to 
the commissioner and purchaser of a motion to set aside 
the sale of said tract and for a re-sale of same. In answer 
to the rule, the commissioner stated that before its service 
upon him, the parties in interest had instituted proceedings 
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to set aside the sale upon the ground of certain irregulari- 
ties in conducting the same, which are sufficiently embo- 
died in the opinion of this Court delivered by Mr. Justice 
Ropman.. The judgment of confirmation was set aside by 
the Probate Court and a re-sale of said tract ordered. His 
Honor reversed said judgment and remanded the case to 
the end that the commissioner upon receiving the amount 
of the purchase money execute a deed for the land. From 
which ruling the petitioners appealed. 


Messrs, McNeill § Me Neill, J. D. Shaw and N. W. Ray, 
for plaintiffs. 

Messrs. N. McKay, J. W. Hinsdale and R. A. Johnson, for 
defendants. 


Ropman, J. It is admitted that the rule is established 
that a Court of Equity will not disturb a sale of land made 
by a commissioner of the Court for partition, after a decree 
of confirmation, merely because of an advance offered in the 
price. It has been said generally, that such a sale would 
not be set aside after confirmation, except upon some cir- 
cumstances of fraud. Ashbee v. Cowell, Busb. Eq. 158 ; 
Harrison v. Bradley, 5 Ire: Eq ; 136. Probably the Court 
did not use the word “ fraud ” with absolute strictness ; for 
certainly cases of accident, mistake, and surprise are con- 
ceivable, which would call upon a Court to set aside a sale, 
as strongly as a case strictly of fraud. The rule is only an 
application of the general doctrine which prevails in all 
Courts, that no order or proceeding will be vacated, unless 
application for that purpose be made in apt time, and where 
no time is positively prescribed, apt time has been held to 
be before any proceeding has been taken, founded on the one 
which it is sought to vacate or modify. This doctrine is 
not only just and reasonable, but it is necessary for the or- 
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derly progress of a cause to final judgment. If a Court 
could be called on at the pleasure of a suitor to go back and 
review every previous order, and to disturb every thing 
which had been done under it, nothing would ever be éstab- 
lished, and justice would be indefinitely delayed. But that 
an order confirming a sale may have the effect of preeluding 
any inquiry into its own legality and propriety, and into 
the circumstances of the sale, it must be itself regularly 
made according to the practice of the Court, which is pre- 
scribed by considerations of justice and convenience. 

When, therefore, the purchaser in this case sets up the 
order confirming the sale as conclusive against the plaintiffs 
in the absence of fraud, and as prohibiting any inquiry 
whether in consequence of some accident or mistake the 
property did not sell for less than its real value, it becomes 
material to inquire whether the order of confirmation was 

e under circumstances to make it binding on the plain- 
tiffs, that is to say, whether they had an opportunity to 
be heard in opposition to it. It isa principle of universal 
justice, that no one is bound by a proceeding which he had 
no notice of, and on which he could not be heard. 

These observations bring us to the inquiry, whether the 
order of confirmation in this case was regular. The facts 
bearing on this question are these: John McKay was ap- 
pointed by the Probate Court a commissioner to sell, among 
other tracts, the McIntyre place, which is the subject of 
this application. I purposely omit to state the terms on 
whieh he was to sell, as not bearing on the particular in- 
quiry we are now pursuing. He reported (the date of his 
report is not given) that he had sold the lands on the 28th 
of November, 1876, and that John Campbell had purchased 
the McIntyre place for $2,000. On the 12th of December, 
1876, the Court confirmed the sale. Upon whose motion 
this order was made, or whether upon the motion of any 
one, or by the Court ex mero motu, does not appear. And it 
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does not appear that any party (under which term I in- 
clade the purchaser’) had any notice that the report of sale 
had been made, or that an order of confirmation would be 
moved for. Neither does it appear when the parties be- 
came informed of the order. In March, 1877, the plaintiffs 
made the motion to set aside the sale which is now before 
us. It is contended for the plaintiffs, that this order of 
confirmation was irregular for want of notice, and was void 
or voidable ; that a motion to set it aside, if necessary, 
must be considered as included in the motion to set aside 
the sale; and that it ought not to be an obstacle to the 
consideration of their motion to that effect upon its merits. 

When Courts were held at fixed periods, and for a few 
days only, parties to suits might reasonably be required to 
be in attendance during the whole of every term, and to 
take notice that at any time a motion for confirmation of 
a sale, or any other motion, might regularly be made. 
They were presumed to have notice of every proceeding in 
their suit. 

But even then, notice was required to be given of every 
proceeding to be had out of term time, as of taking deposi- 
tions, assigning dower, the surrender of bail, &. Huggins 
v. Fonville, 3 Dev. 392; Howzer v. Dellinger, 1 Ire. 475. 
When the constitution of 1868 declared that the Courts 
should be always open for the transaction of all business, 
‘except trials by jury; (Art. IV. § 28, now 22,) it was neces- 
sary to provide for notice of all motions and other proceed- 
ings to be made or had out of term time, and the C. C. P. 
does provide for it specially in several cases; and in § 297, 
enacts generally, that all orders made out of Court,—that 
is, not in term time,—without notice, may be vacated, on 
motion, 

After the enactment of the act suspending the Code of 
Civil Procedure in certain cases, and requiring (generally) 
all proceedings in actions in the Superior Courts to be taken 
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in term time, it was held in Clayton v. Jones, 68 N. C., 497, 
as @ consequence of that act, that this rule of the presump- 
tion of notice was revived. But as the Probate Courts are 
always open, this presumption of notice cannot reasonably 
or justly be held to apply to proceedingsinthem. In them 
no day is even approximately fixed ou which a report of 
sale shall be returned, or on which a motion to confirm or 
vacate asale shall be made., In such cases, § 297 of C. C. 
P. applies, Continuous or perpetual attendance can not be 
required from parties. 

If the time for moving for an order to confirm or vacate 
a sale or other proteeding can be chosen by one party with- 
out notice to the other, and if an order so made is to have 
the effect contended for, and to shut off all inquiry into its 
legality or propriety, frequent injustice is likely to result, 
and a rule founded on reasons of justice and public conveni- 
ence will become convenient only as a means of fraud. In 
England, it seems that some actual notice of every motion 
or proceeding is in general required. But the difference in 
this respect between the stated terms of the Nisi Prius 
Courts, and Courts always open, or open only at uncertain 
periods, seems to be taken. “ A notice totry at the Assizes, 
need not specify any particular day, but it is otherwise if 
the trial be before the sheriff, or the recorder of a borough.” 
Farmer y. Mountford, 1 Dowl, 366, N. C.; Tidd’s Pr. 9th, 
Edition 468. 

A Probate Judge has no power to make an order in an 
action, except one merely formal and of course ex mero motu, 
without an application from any party, in the absence of all 
of them, and without notice to them. He has no right to 
become an actor or a party in any case pending before him. 
Such an order is irregular and voidable, if not void. The 
order of confirmation was at least irregular, because made 
without notice to the parties, and when they had no oppor- 
tunity to oppose it. It was liable to be vacated on. the 
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application of any party within a reasonable time. By the 
act of 1868-’9 (Bat. Rev., ch. 85, § 5), a notice of ten days 
is required before the confirmation of an actual partition. 
We think that the motion to set aside the sale now under 
consideration, includes within it, a motion to vacate the or- 
der of confirmation, which therefore presents no obstacle 
to a consideration of the motion to set aside the sale upon 
its merits. We consider this motion as if it had been made 
when the motion for confirmation was made, and in opposi- 
tion to it. Should the sale be confirmed? 

There is no evidence of fraud on the part of any one. It 
is possible, or even probable, that the purchaser thought 
that the area of the land was greater than it was described 
to be at the sale, but he was under no duty to publish his 
opinion, and was guilty of no fraud in omitting to do so. 
Kerr on Fraud, &c., 414,57,58. It appears, however, (1) 
that the commissioner sold for cash instead of on credit, as 
he was ordered by the Court to do, and, (2) that there was 
a gross mistake as to the area of the land, common to all 
the parties. It was described in the original petition as 
estimated to contain 1400 acres, and by the commissioner in 
his report, and impliedly at the sale, as 1170 acres, and it 
seems probable, and for the present purpose we must assume 
that it does in fact contain, 2400 or 2500 acres. The com- 
missioner sold without having made an effort to ascertain 
the true area. We conclude that the commissioner was 
guilty of some negligence, and that the misdescription of 
the area caused the land to sell for less than its real value. 
The practice in this State is to set aside a sale before confir- 
mation upon an offer of an advance of ten per cent upon 
the price. That also is the English practice. Generally 
in the United States the Courts will not set aside a sale 
upon a mere advance of price; they require in addition 
some circumstanees of fraud or accident, mistake or sur- 
prise; but slight circumstances are sufficient if they appear 
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to have materially depreciated the price, and especially if 
the application is made before the purchaser has incurred 
expenditure for improvements &c., for which he will gener- 
ally be allowed. Bost ex parte,3 Jones Eq., 482. 

In Goode v. Crow, 51 Mo., 214, the sale was set aside 
because rumors had gotten in circulation that the salewould 
not take place on the day advertised, but on the next day. 
In Leferre v. Laraway, 22 Barb., 178, one of the owners and 
parties swore that he had intended to pay $9,000, but was 
in such a state of nervous excitement during the sale, that 
he permitted the property to go for $7,000. The sale was 
set aside on terms. 

There is no offer in this case to advance the price. The 
co-tenants do not all appear to be sui juris. Some of them 
are described as the heirs of such an one,—names unknown. 
These, of course, can not be represented by counsel. We 
can not therefore be governed by the wishes or conceptions 
of those of the co-tenants who are sui juris, as expressed by 
their attorneys, but have to regard the interest of those un- 
known parties who are not so represented, and some of 
whom are probably infants. We are not therefore at lib- 
erty to assume absolutely that a re-sale will be for the in- 
terest of all the co-tenants, and we have endeavored to pro- 
vide for those who do not appear, in our decree. We think 
it can not be doubted that a contract for sale inter partes, 
would be rescinded at the instance of either party, when it 
appeared that a mutual mistake existed as to the area of 
the land contracted to be sold, of so grave a character as 
appears to have existed in this case, although neither party 
was in fault. Wilcoxon v. Calloway, 67 N. C., 463; Fry on 
Specific Performance, 109 ; 1 Story Eq. Juris, § 132; Kerr 
_ on Fraud and Mistake, 363, citing Earl of Durham v. La- 
gard, 34 Beav., 612; Marbury v. Stonestreet, 1 Md., 147; 
Kent v. Careand, 17 Md. 291. 

The order of confirmation is set aside for irregularity, 
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and the case is remanded to the Superior Court, with direc- 
tions to remand it to the Probate Court, with directions to 
that Court, to order a survey of the McEntyre place, for 
the purpose of ascertaining its boundaries and area. And 
if it shall appear to contain materially more than 1170 acres, 
and any person will advance the bid of Campbell by ten per 
cent or more, and give security to pay that advanced sum 
in case he shall be declared the purchaser, then to set aside 
the sale, and order a re-sale by the same or another com- 
missioner, on a credit as originally ordered. 

As the purchaser is not in the wrong, the plaintiffs will 
pay their own and his costs in this Court. Let this be cer- 
tified, &c. 

Error. 


Per CURIAM. Judgment accordingly. 








* JOHN F. WEEKS and others, infants by their guardian, F. N, 
MULLEN, v. ALETHIA WEEKS and JAMES WEEKS. 


Practice—Judgment—Legatees, right of election between land and 
another fund. 


1, A judgment declaring expressly or impliedly certain facts as ad- 
mitted by the pleadings, can only be reviewed (if at all) upon some 
direct proceeding instituted for that purpose. 

2. Where a testator bequeathed to certain of his children a fund aris- 
ing from a policy of insurance which belonged to them all equally, 
and directed that in the event the fund should be used in the pay- 
ment of his debts, the bequest should be made good out of bis land, 





* Smith, C. J. having been of counsel did not sit on the hearing of 
this case. 
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and the residue of the land divided among all his children equally« 
thereby putting the children not included in the bequest to an elec- 
tion between their interest in the insurance money and their claim 
to the land under the will ; Jt was held that they were entitled to an 
account to ascertain how much of the insurance fund had been ap- 
plied to the payment of the debts before they could be compelled to 

* make their election. 

3. Parties put to an election between land and another fund, have no 
right to call fora sale of the land to ascertain its value before making 
their election ; they must rely upon their own judgments. 


4, No Court has power to order a sale of land except where it is bound 
by some trust, or the like ; or when the power is given by statute. 


PETITION in the Cause filed by the defendants and heard 
at Spring Term, 1878, of Pasquotank Superior Court, he- 
fore Furches, J. 

The facts are stated in same case, 77 N. C. 421. When 
the opinion in that case was certified to the Court below, 
the defendants filed their petition asking for a sale of the 
land, and for an account to ascertain the amount of insur- 
ance money paid upon debts not secured in the deed of 
trust mentioned in the will of James E. Weeks, the asces- 
tor of the parties to this proceeding. The Court refused the 
application and required the defendants to elect whether 
they would take their shares of the insurance money and 
abandon their claim to the land under the will, or vice versa. 
They elected to take the insurance money, and the Court 
ordered the action to be dismissed. From which ruling 
the defendants appealed. 


Messrs. Gilliam & Gatling, for plaintifis. 
Messrs. Buslee § Busbee, for defendants. 


RopMaN, J. This professes to be a petition by James 
Weeks and Alethia Weeks who are defendants in the action 
in which the decision of this Court is reported in 77 N. C. 
421. 
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The defendants who are the two older children of the tes- 


‘tator say that the insurance money was received by the 


guardian of all the children, and that instead of having been 
used by him as directed by the testator in compromising 
and discharging his debts, (except certain debts provided for 
in a deed of trust) was partly applied by the guardian to 
buying up and keeping alive for the use of his wards the 
debts of the testator which he had directed to be compro- 
mised and discharged, and partly in buying up on the 
same trust the debts of the testator provided for in the 
deed of trust which the testator had excepted from those 
which he had directed to be compromised. These pur- 
chases were not made under or in obedience to the will, but 
as investments for the wards. 

The petitioners say that they ought not to be required to 
make an election until it shall be ascertained, Ist. By an 
account how much of the insurance money has been applied 
in buying up the debts which the testator had directed to 
be compromised, and how much otherwise, and 2nd. The 
value of the land, bya sale. And they pray for such an 
account and for a sale of the land. 

No answer on behalf of the infant plaintiffs was put in 
to this petition, but the interest of the infants can not be 
prejudiced by this omission of their guardian. No evidence 
appears to have been given of the facts stated in the petition, 
and the Judge does not find them. 

If under any circumstanees a judgment declaring express- 
ly or impliedly certain facts as admitted by the pleadings 
could be reviewed and reversed as to those facts, and the 
case heard again upon a different state of facts presenting 
different questions of law for the decision of the Court, cer- 
tainly it can only be done upon a direct proeeeding to that 
end, and not -in the collateral proceeding here used, and 
upon proof of the newly alleged facts. We must therefore 
disregard the statements of the petition of any other or dif 
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ferent state of facts from that agreed upon by the parties in 
their. pleadings in the principal action, on which it was 
originally heard in the Court below, and upon appeal in 
this Court. 

We may say this however, not as necessary to the decis- 
ion of this case, but as pertinent to the facts now alleged, 
that if the guardian instead of compromising and discharg- 
ing the debts of the testator had in fact bought them and 
kept them alive for the benefit of his wards and refused to 
discharge them at the maximum rate fixed by the testator, 
then there would have been no. case for an election by the 
defendants between the money and the land; for in that 
case they would be entitled to their shares of the fund, and 
the devise of the whole land to the plaintiffs would have 
been absalute by the terms of the will. In such case the 
guardian would have exceeded his powers and violated the 
trust reposed in him, and it would be in the election of each 
one of his wards, either to take his share of the fund in 
money, or in the property in which the fund had been in- 
vested. 

Considering the facts to be as admitted by the pleadings 
in the principal case which we have again examined, as it 
did not distinctly appear in that case (although it seems to 
have been assumed in the pleadings and on the hearing both 
by the counsel and by the Court) that the whole fund had 
been used in discharging the debts which the testator had 
directed to be discharged, it is yet open to the defendants 
to contest this, and to have it ascertained by an account 
how much of the fund was used in this way; for by the 
will it is only such a part of the land as is equivalent to 
the sum so used, which is to be set apart to the four young- 
est children in addition to the shares which they would 
have taken upon an equal division among all the children. 
We think that in this respect, that is, in refusing such an 
account, the order below was erroneous; and it is certain 
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that such an inquiry must be made before a final decree, 
because if the whole fund has not been so spent, and less 
than the whole has sufficed, the plaintiffs will be entitled 
by the terms of the will—in case the defendants elect to 
take their whole shares in the fund—not to the whole land, 
but only to an equivalent as has been stated, and the defend- 
ants will be entitled to their share of any excess of the fund, 
and also to shares in the land after the equivalents given to 
the plaintiffs have been deducted. It does not appear to us 
how such an account can aid the defendants in making 
their election, but, as it does not appear that it can injure 
any one, and it must ultimately be taken, we see no reason 
why it should not be taken before the defendants are re- 
quired to elect. To that extent the order below is reversed. 

As to the prayer for the sale of the land: No Court has 
power to order a sale of the land of an infant, or indeed 
of a party generally, except in a case where the land is 
bound by some trust, or the like, or where the power is 
given by some statute, and we are not aware of any which 
gives it in a case like this. The defendants must act upon 
their own estimate of the value of their shares in the land. 
They may perhaps have been misled by the language of the 
opinion, “that there was no way to ascertain the value of 
the land except by a sale, and a sale had not been asked 
for.” This meant merely that asa sale was not.asked for, 
the question of ordering it had not been considered. A\l- 
though the valuation of land by appraisers is uncertain, yet 
it is adopted in all cases of partition, except where an ac- 
tual partition can not be made without injury, and that 
fact must be clearly established before the Court will order 
asale for partition: In the present case it will suffice to say 
that upon the facts now appearing, no Court has the power 
to order a sale. In this respect the’ judgment below is af- 
firmed. 

The on below requiring the defendants to elect be- 
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fore the taking of the account described is reversed, and the 
case is remanded to be proceeded in according to this opin- 
ion. As the judgment is partly sustained and partly re- 
versed, neither party will recover costs in this Court. 


Per CURIAM. | Judgment accordingly. 








JOHN T. SMITH and wife v. WILLIAM A. MOORE, 
Practice —Pleading—Sale by Commissioner. 


1. The fact of the pendency of another action or proceeding involving 
the same controversy between the same parties as the one under 
consideration must appear of record by plea, answer or demurrer 
before this Court will notice it. 


2. If two actions are between the same parties for the same cause, and 
the first is so constituted as to afford complete relief to all the par- 
ties, the second is unnecessary, and must be dismissed. 

If a final decree has been entered in the first, this would bar a new 
action, or even a motion in the same action, until the decree is im- 
peached or vacated for cause. 

If the allegations in the second action should set forth the substance 
of the pleadings in the former, and disclose facts calling for the same 
measure Of final relief as in the first action, and nothing more is de- 
manded, such pleading is demuirable. 


2, It seems that there is no means known to our practice of holding a 
commissioner appointed to make a judicial sale pecuniarly respon- 
sible for the money collected by him, except by an action instituted 
by the parties entitled to such money. 


Crvit Action, tried at Spring Term, 1878, of Cowan Su- 
perior Court, before Furches, J. 

It appeared that upon the petition of the fame plaintiff 
and other tenants in common, the defendant was appointed 
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commissioner to sell certain lands, that the sale was made, 
the money collected by the defendant, title made to the 
purchaser, and the fund paid to the parties entitled, except 
the feme plaintiff, who complains and alleges that the de- 
fendant is indebted to her in the sum of $272, being her 
share of the proceeds arising from the sale of lapds in Per- 
quimans county, described in the petition of Joseph W. 
Barrow and others, ex parte, and received by the defendant 
as commissioner. The defendant admits that he received 
the fund as aforesaid, but alleges that he paid her the 
amount due before her marriage with the plaintiff, and that 
she was of full age when she received the same. And he 
further alleges that if she was an infant when she employed 
him as an attorney to collect her debts and received the 
money demanded in the complaint, she has ratified and con- 
firmed her contract with him after she attained the age of 
twenty-one years, by bringing this action for the proceeds of 
sale instead of sueing the tenant for possession; and that 
since her marriage with the plaintiff, John, and since she 
attained the age of twenty-one years, she has ratified said 
contract and payment by receiving in full all monies due 
her from the defendant, through her agent, the said John 
T. Smith, her husband , and that if she was an infant when 
said money was received to her use by the defendant, she 
was without guardian, and the defendant at her request ex- 
pended the same for her necessary maintenance and sup- 
port; and that if she was an infant when said money was 
paid to her, she obtained the same from the defendant by 
fraudulently pretending to him that she was ef full age ; 
and for further answer the defendant says that he did not 
promise to pay the sum demanded within three years before 
the commencement of this action, and pleads the statute of 
limitations in bar of the same. The plaintiffs in reply 
deny the payment alleged in the answer, and say that at 
the time of any payment by the defendant to the feme 
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plaintiff, she was an infant, and specially plead her infancy 
in bar thereto. 

Upon the trial at Spring Term, 1877, the jury found the 
issues in favor of plaintiffs, and on defendant’s motion the 
verdict was set aside and a new trial granted. Upon the 
hearing before His Honor, the defendant moved to dismiss 
the action for want of jurisdiction, which motion was al- 
lowed and the plaintiffs appealed. 


Messrs. Gilliam ¢ Gatling, for plaintiffs. . 

Messrs. Mullen § Moore, and J. B. Batchelor, for defen- 
dant, cited Jarman v. Saunders 64 N. C., 367; Mauney v. 
Pemberton, 75 N. C., 219; Chambers v. Penland, 78 N. C., 538. 


FarrciotH, J. Weare not informed by His Honor nor 
by any statement of the case, as it is called, on what ground 
this action was dismissed. We are told by counsel in their 
argument here, that it was done because there was another 
proceeding pending in which the plaintiffs could have com 
plete relief, and that, therefore, this action can not be sus- 
tained. This objection is not made by demurrer, plea or 
answer, but it is insisted that this Court, looking at the 
pleadings alone, can see, as a matter of law, that the plain- 
tiffs had a complete remedy in another proceeding therein 
referred to. On reference to the pleadings we find the 
plaintiffs alleging that the defendant is indebted to them 
for monies received by him as commissioner, being the share 
of the feme plaintiff in the funds arising from the sale of 
certain lands in Perquimans county, described in the peti- 
tion of Joseph W. Barrow, and others, ex parte, and the de- 
fendant admitting that “he received for the use of the 
said Martha the sum of $—, being her share of the fund 
arising from the sale of certain lands in Perquimans county, 
described in the petition of Joseph W. Barrow, and others, 
ex parte, filed by the said defendant as attorney for the peti- 
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tioners,” and alleging that he has paid the plaintiffs, with 
which, however, we have nothing to do at present The 
record also shows that a jury trial was had at Spring Term, 
1877, and the verdict of the jury was set aside, and that at 
Spring Term, 1878, the action was dismissed as above sta- 
ted. This is all we find in the record material to our inqui- 
ry. Wecan not tell whether the sale was made under our 
former system of Courts, or in the Probate Court, under the 
present system, and we can see nothing of the orders or de- 
crees fixing the duties of the commissioner, but the defen- 
dant admits that he received the money for the feme plain- 
tiff. If two actions are between the same parties and for 
the same cause of action, and the first is still pending and 
so constituted as to afford complete relief to the complain- 
ant, either plaintiff or defendant, then the second is unnec- 
essary and must be dismissed. 

If a final decree has been entered in the first, this would 
bar a new action, and even a motion, in the same, until the 
decree is impeached for some cause and vacated. If the 
allegation in the second action should set forth the sub- 
stance of the pleadings in the former, and disclose facts en- 
titling the party. to the same measure of final relief in the 
first action, and demands nothing more, then it would be 
demurrable. The defendant thinks his case is within this 
rule, although he fails to demur, plead or answer to this ef- 
fect, and cites several cases in our reports, in support of his 
position. We have examined them, and no one ef them 
fits his case. All of them refer to-controversies among the 
purchasers, or to an adjustment of equities among sureties, 
or to demands by the owners of the fund against the pur- 
chasers, or some one claiming under them. None of them, 
nor any we have been able to find, embrace the case of a 
commissioner making a judicial sale. He might be dis- 
charged from his office at any time by the Court, without 
affecting the rights or the status of the parties in Court. 
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It is true he is liable to an attachment for disobedience 
or failure to do his duty, but this is a remedy in personam 
merely. The Court has no power to award judgment and 
execution against his property. It may do so against the 
purchaser of property at its own sale, upon proper notice 
and in asummary way. Rev. Code, ch. 31,§ 129. It may 
do so in the same way against sheriffs, coroners, constables, 
clerks and clerk and masters, when they have received money 
by virtue or under color of their offices. Rev. Code,ch. 78, 
$5. This power is derived from statute, and is limited to the 
persons therein named. We are therefore unable to see 
that the plaintiffs could obtain full relief in the original 
proceeding against the commissioner, the defendant in this 
‘action, and are therefore ‘unable to say that this action was 
unnecessary and improperly begun. 

Error. 


Per CURIAM. Judgment reversed, 








MARY EVANS, guardian, v. K. M. C. WILLIAMSON and another. 
Practice—Contract—Seal—Pleading—Parol Evidence. 


1> The title to real estate can not be drawn into controversy by the de. 
fendant on a trial in a Justice’s Court except by delivering to the 
Justice an answer in writing showing that such title will come in 
question, 

2. The reference in the constitution (Art. IV § 27) and Battle’s Revisal 
(ch. 63 §§ 16, 18) to controversies respecting the title to realty is, 
probably, meant to be applied only to those cases where the defen- 
dant sets up title in himself, and not where he alleges title in a 
stranger for some collateral purpose ; Therefore, where the defendant, 

_ sued upon a promissory note, undertook to show, by way of estab- 
lishing a failure of consideration, that it was given for timber growing 
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upon land the title to which was in a third party, Semble, that the 
title to land was not in dispute within the purview of the constitu- 
tional and statutory provisions. 

3. In an action on‘a note, with or without seal, a recovery cannot be 
defeated nor the sum due be lessened by showing a partial failure of 
consideration. 

4. Where a party not himself bound by a contract, because of non- 
compliance with certain statutory requirements, seeks by action to 
enforce it against another who is bound, or does not rely on the 
statute, the latter can not defend himself by setting up the voidability 
of the other party’s contract against his own legal obligation ; Hence, 
where a guardian sold timber on the land of his ward without an 
order of Court as required in Bat. Rev. ch. 53 § 33, and took a note 
for the purchase money, the maker of such note can not when sued 
on the same by the guardian and ward, (the latter thereby ratifying 
the contract,) set up the failure of the guardian to observe the statu- 
tory mandate. . 

5. Where the seal to a bond is defaced by the obligee, the bond is made 
void ; if the defacement be by a stranger, it has no such effect. 

6. In an action before a Justice of the Peace on a promissory note, an 
exhibition of the same accompanied with a statement that a specified 
sum is due thereon, which the plaintiff seeks to recover, is a suffi- 
cient complaint. 

7. On an appeal to the Superior Court from a Justice’s judgment, parol 
evidence is admissible to explain the intent and meaning of an entry 
on the Justice’s docket. 

(Green v. N. C. R. R. Co., 77 N.C. 95; Washburn v. Picot, 3 Dev. 390, 
cited and approved.) 


Civ. Action. tried at January Special Term, 1878, of 
CuMBERLAND Superior Court, before Buxton, J. 

This action was commenced before a Justice of the Peace 
on a note for two hundred and fifty dollars, due January 
1st, 1874, on which the plaintiff had made an endorsement 
remitting seventy-five dollars of the principal money. The 
residue,one hundred and seventy-five dollars,was the sum de- 
manded in the summons. The note itself was exhibited as 
the plaintiff's complaint, and the defendant among other 
defences ‘to the recovery set up that of fraud, and specially 
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that the note was given for timber growing on land the 
title to which was in dispute. 

On the trial in*the Superior Court to which the cause 
was removed on appeal, there were no specific issues made 
up and submitted to the jury,and a general verdict was. 
rendered for the plaintiff. Judgment. Appeal by de- 
fendant. 


Messrs, Guthrie ¢ Carr, for plaintiff. 
Mr. N. W. Ray, for defendant. 


Smirn,C. J. (After stating the case as above.) Several 
exceptions were taken by the defendant during the pro- 
gress of the trial which we propose to consider and decide 
in the order in which they are presented in the record :— 

1. The title to land was in controversy and the Justice 
had no jurisdiction : It does not appear that this objection 
was made “in writing by the defendant and delivered to 
the Justice” as in express terms is prescribed by Bat. Rev- 
ch. 68, § 16. The requirement of the act is not satisfied by 
the brief memorandum taken down by the Justice and 
transmitted with the appeal, and would not be sufficient, if 
the plaintiff should afterwards sue in the Superior Court, 
to estop the defendant from denying “the jurisdiction of 
that Court by an answer contradicting the answer in the 
Justice’s Court,” § 18. The defence therefore does not con- 
form to the substantial directions of the act, and is unavail- 
ing to defeat the jurisdiction. 

But if the prescribed form had been pursued the objec- 
tion would be untenable. In an action on a note with or 
without seal a recovery can not be defeated nor the sum due 
be lessened by showing a partial failure of consideration. 
Washburn v. Picot, 3 Dev. 390. And consequently the title 
to any part of the timber for which the note was given can 
not come into controversy, unless the entire consideration 
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is involved. It is by means of a counter claim or cross ac- 
tion only that the defendant can obtain compensation in 
damages for the timber which he fails to get by reason of a 
superior right thereto in another, and thus diminish the 
amount of the plaintiff’s recovery. This counter claim he 
may not choose to set up, and therefore the plaintiff’s pros- 
ecution of his claim does not bring into controversy the 
title to real estate within the meaning of Art. IV, § 27, of 
the constitution, or of the act paased to give effect to this 
constitutional provision. Bat. Rev. ch. 68, §§ 14—18. 

It may be further suggested that the controversy which 
may arise as to the title to the timber is not directly be- 
tween the parties to the action, but comes up collaterally 
and incidentally. The defendant has no dispute of his own 
with the plaintiff, growing out of his purchase, but he as- 
serts title superior to his own, acquired under his contract 
with the plaintiff, in a stranger, as a means of lessening his 
own liability, and thus seeks to introduce a controversy as 
to title, not between the plaintiff and himself, but between 
the former and a stranger, and thus substitute an issue as 
to the title to the land in an action to enforce a contract 
obligation. This is inadmissible, and in our opinion con- 
templated neither in the provisions of the constitution nor 
of the statute. 

It further appears that the timber on the upper tract was 
first sold for seventy-five dollars; and on a subsequent sale 
of the timber on the other and lower tract of land, the note 
for this sum was surrendered ; and of the whole purchase 
money the defendant then paid in cash one half and gave 
the note sued on for the residue. The sum remitted or for- 
given eliminates the sum involved in the sale of the dis- 
puted timber, and puts out of the way any controversy 
which could interfere with the jurisdiction of the Justice in 
the premises. The exception is not sustained. 

II. The sale was made by the guardian without an order 
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of Court as required in Bat, Rev. ch. 58, § 38: The con- 
tract is in writing, and the infant, Dickson, having arrived 
at full age, ratifies the act of his guardian by becoming a 
party plaintiff, and in association with the guardian, prose- 
cuting the claim. This obviates any objection to the want 
of authority in the guardian to make the sale. The defend- 
ant can not be allowed to resist a recovery on this ground. 
In the case of Green v. N. C. R. R. Co., 77 N. C. 95, the 
plaintiff had by parol sold to the defendant. certain growing 
timber, and sought to recover the value of the timber, al- 
leging his contract to be void under the statute of frauds. 
This he was not permitted to do, and the Court say: “The 
contract is void unless signed by the party to be charged 
therewith. There is no attempt to charge the plaintiff. He 


is the actor in the matter, and as the defendant agrees and — 


offers to comply with the contract and does not seek to avoid 
it under the statute, the plaintiff can not take shelter under 
it for the purpose of getting rid of the contract and holding 
the defendant liable for the wood, as if there had been no 
agreement on his part to take the tract of land in full pay- 
ment.” The principle thus declared, the defendant here 
being the actor in asserting his counter claim, is applicable 
to our case, that where a party not himself bound by a writ- 
ten contract embraced within the statute of frauds, seeks by 
action to enforce it against another who is bound, or does 
‘ not rely on the statute, the latter can not defend himself by 
setting up the unwritten contract of the former against his 
own legal obligation. This exception is also overruled. 

HI. The seal affixed to Williamson’s signature having 
beerf defaced, cancelled the bond and annulled its obliga- 
tion: There was no evidence adduced as to the circum 
stances under which the obliteration was made, nor how, 
when or by whom it was done. The defendant testified to 
making the seal, and the plaintiff's guardian denied having 
defaced it herself, or having any knowledge or information 
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of the act. The Court submitted the question to the jury, 
instructing them that if the cancellation was done by the 
plaintiff, the bond would be rendered void, but if done by a 
stranger, it would not. The instruction is not subject to any 
just complaint. 

IV. There could not be a common complaint against two 
defendants, one of whom executed the note with, and the 
other without, seal: The Justice states that the complaint 
was on a note, the exhibition of which is a substitute there- 
for, authorized by Bat. Rev. ch. 63, § 20, rule 7. This is as 
effectual pleading as the most formal complaint which could 
be drawn to enforce the payment of the note. 

V. The plaintiff offered to prove, and (though not so sta- 
ted) to give force to the exception we must assume was 
allowed to prove, that the sum remitted was for the timber 
on the disputed land: To this evidence the defendant ob- 
jected, for that, the entry of the Justice was not susceptible 
of explanation. The evidence was properly admitted. The 
defendant sets up a failure of title to part of the timber for 
which the note was given, and there being an indefinite 
entry as well on the note as on the docket of the Justice 
of a remission of seventy-five dollars, it was entirely com- 
petent fer the plaintiff to show on what account the sum 
was remitted, and thus eliminate all matters of inquiry 
- which could under any circumstances lead to a controversy 
in regard to title to land. 


No error. 


Per CurRIAM. Judgment affirméd. 
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*W. 0. WOOD, Executor, v. J. H. SKINNER and others. 


Practice—Jurisdiction—Petition to sell real estate for Assets. 


1. Petitions to sell real estate for assets by executors or administrators 
must be filed in the Probate Court. 


2. When issues of fact are raised on such petitions, it is the duty of 
the Probate Court to transfer the trial thereof to the Superior Court 
in term time where all the questions, both legal and equitable, can 
be settled. 

(Wiley v. Wiley, Phil. Law 131; Finger v. Finger, 64 N. C. 183, cited 
and approved. ) 

SpgctaL ProcgegepiIne, commenced in the Probate Court cf 
Cowan, and heard on appeal at Chambers, in 1877, before 
Eure, J. 

The plaintiff executor filed a petition in the Probate 
Court to sell the land of his testator, John Skinner, to pay 
debts. His personal property was of the value of $—, and 
fully sufficient to discharge the same. The property of the 
testator was kept together by the executor, the lands culti- 
vated, and the money raised by a sale of the crops, applied 
to the payment of debts, as also was the proceeds of sale of 
slaves in 1863, except the sum of $9,000, which was invested 
in Confederate bonds. All the debts were paid except the 
one described in the pleadings due Edward Wood, who re- 


fused to take Confederate money, and in November, 1863, — 


he bought the land at private sale for the amount of his 
debt, and went into possession of the same, and after the 
close of the war, he put up valuable and permanent im- 
provements thereon, and has cultivated the land up to the 
commencement of this proceeding. The plaintiff executor, 





*Smitu, OC. J. having been of counsel did not sit on the hearing of 
this case. 
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and the executor and heirs at law of said Edward Wood 
(who died in 1872) asked that an account be taken of the 
debt alleged to be due Edward Wood’s estate, and the value 

of said improvements, agreeing to be charged with the rents 

and profits, and that a sale of the land be ordered to pay 
such halance as may be found due. The defendants insist 
that the proceeding be dismissed because the debt once due 
to Edward Wood has been satisfied by the said purchase of 
the land by him, and because the plaintiff executor has not 
accounted for the personal assets which were sufficient to 
pay all the debts as aforesaid. The Probate Judge held that 
said debt was not satisfied, and that the plaintiff executor 
was not chargeable with the amount of sales of the slaves, 
which was lost in Confederate bonds, and ordered an account 
to be taken to ascertain the amount of principal and interest 
of the Wood claim, the value of said improvements, and 
the value of the rents and profits of said land since the 
purchase by Edward Wood. And upon the hearing before 
His Honor the defendants’ motion to dismiss for want of 
jurisdiction, was allowed, and the plaintiff appealed. See 
Skinner v. Wood, 76 N, C., 109. 


Messrs. Gilliam § Gailing, for plaintiff. 
Messrs. J. B. Batchelor, and J. W. Albertson, for defen- 
dants. 


Reape, J. The statute authorizes the Probate Court 
upon the application of the personal representative of a de- 
ceased person to order a sale of real estate for assets to pay 
debts whenever the personal estate is exhausted and there 
are debts outstanding and unpaid. And also authorizes 
said Court to take an account of the administration so as 
to determine the necessity for such sale. Bat. Rev. ch. 45, 


§ 99. 
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It was therefore proper for the plaintiff to file his petition 
as he did in the Probate Court to sell the land. The said 
Court had jurisdiction. 

When the ‘defendants were brought in as parties, and 
objected to the sale, that did not oust the jurisdiction ; buj 
when they objected to the sale for the reasons alleged—that 
there was no debt due and unpaid, and that the plaintiffs 
had wasted the personal estate—then issues of fact were 
raised which the Judge of Probate could not try. And it 
became necessary that he should transfer the issues to the 
Superior Court in term time to be tried, or there might 
have been an appeal. C.C. P. § 490. And then the Supe- 
rior Court in term time could dispose of all the questions, 
legal and equitable, meeting the suggestions in Wiley v. 
Wiley, Phil. 131, and Finger v. Finger, 64 N. C. 183. 

It was error, therefore, to dismiss the petition for want 
of jurisdiction in the Probate Court. There is no other 
point presented to us at this time. 


Error. 


Per CurIAM. Judgment reversed. 





JOHN F. PERRY and others yr. RICHARD V. MICHAUX. 


Practice—Injunetion. 


An inj.inction will be dissolved when the answer and affidavits of de- 
fend ant are full and complete, denying the whole equity of plaintiff, 
and are cre lible, ex! iditing no attempt to evade the material charges 
in the complaint and affidavits cf plaintiff. 
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(Monroe v. McIntyre, 6 Ire. Eq. 65; Miller v. Washburn, 3 Ire. Eq. 161 ; 
Sharpe v. King, Ib, 402; Perkins v. Hollowell, 5 Ire. Eq. 24, cited and 
approved.) 


Motion, to dissolve an Injunction heard at Fall Term, 
1877, of CALDWELL Superior Court, before Cloud, J. 

The complaint states that in 1864 William Carroll owned 
a large estate consisting of lands, slaves, and other property, 
and being advanced in age, he determined to divide his 
lands among his three sons; William, James and John. 
Accordingly he conveyed to James a five hundred acre tract 
in Caldwell county, on which the plaintiff, John Perry, now 
lives, and also other tracts to his other sons. Shortly after 
the late war James sold his interest to one Marler, whosub- 
sequently sold to the plaintiff Perry. John died during 
the war leaving a widow and children, and the widow has 
since intermarried with the plaintiff William Ollis. About 
the latter part of the year 1862, said William Carroll exe- 
cuted a note to the defendant for $2000 in Confederate 
money, and after the note fell due, the defendant trans- 
ferred it to W. F. McKesson who held it for several years 
after the war. At the time McKesson bought the note he 
was indebted to said Carroll in the sum of $15,000 in Con- 
federate money. Before the defendant sold the note to 
McKesson, the said Carroll tendered the full amount there- 
of in Confederate money, which he refused to receive. When 
the said deeds were executed, the value of Carroll’s estate 
greatly exceeded the amount of the note to the defendant, 
even if it was not liable to the set off of the debt which Car- 
roll held against McKesson. That in fact Carroll had taken 
separate notes of oneand two thousand dollars on McKesson, 
and after reserving enough of them to amount to as much 
in value as the note he had given to defendant, and which 
McKesson then owned, he gave the residue to his daughters ; 
that at the time the said deeds were executed, Carroll owed 
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no debts except the one to defendant, and that he regarded 
it as satisfied in full by the circumstances above set forth ; 
that the deeds were not made to defraud creditors, and since 
their execution he has disposed of the balance of his proper- 
ty, and is out of debt, unless he owes the note given to de- 
fendant; that since the war he had repeatedly requested 
McKesson to settle and surrender the Michaux note to him, 
which he had refused to do, but continued to hold it for 
the purpose of selling it to some third person ; and to pre- 
vent this the plaintiffs agreed to buy it, and for that pur- 
pose they employed Alfred Perry, the father of the plain- 
tiff, John, and agreed to pay him for his services; that 
Alfred understood the agency and applied to McKesson to 
buy the note, but he refused to sell it to any one but Alex- 
ander Perry, a son of Alfred,and Alexander did buy the 
note for forty dollars and took an assignment of the same 
and delivered it to his father, Alfred, who kept it until the 
said defendant by a trick or some contrivance obtained 
possession of it from said Alfred; and that the defendant 
had notice that the note was purchased as aforesaid for the 
benefit of the plaintiffs, and has not paid any one for the 
note, but got possession thereof .by snatching it, or by.a 
fraudulent combination with said Alfred, to cheat the plain- 
tiffs. 

The complaint further states that shortly after obtain- 
ing the note, the defendant brought suit on it against Wil- 
liam Carroll, recovered judgment and caused execution to 
issue, and has had his homestead laid off entirely on the 
land of the plaintiff, John, and has directed the sheriff to 
advertise and sell the other lands levied on; that either 
from ignorance or enmity to plaintiffs induced by defen- 
dant, the said Carroll refused to defend said suit, or to allow 
plaintiffs to intervene for that purpose; wherefore the 
plaintiffs asked that an injunction issue to restrain the de- 
fendant from selling said land, and that it be declared that 
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said note is the property of plaintiffs and satisfaction thereof 
be entered of record. Thereupon in Statesville at Cham- 
bers on the 19th of July, 1877, before Furches, J., a restrain- 
ing order was granted, and the defendant notified to appear 
and show cause why an injunction should not issue. 

In obedience to said order the defendant appeared at 
said term and filed his answer, in which he stated in sub- 
stance, that Carroll conveyed the said lands to his children 
with intent to defrad his creditors; that said Marler did 
not sell to plaintiff as alleged, but that James contracted 
to sell to Marler, and took his note for the price, and Marler 
left the State without paying it, and said Alfred induced 
James to receive his note in, place of Marler’s and took a 
deed therefor, with notice of the fraudulent intent in the 
conveyance of William Carroll as aforesaid; and that 
Alfred then conveyed to the plaintiff, John, with like in- 
tent. The defendant alleged that after the execution of the 
note, Carroll sold his slaves to McKesson for a large sum 
payable in Confederate money, fora part of which, notes 
were made payable to Carroll and to his daughters, as ad- 
vancements, long before he executed the deeds to his sons; 
and denied that he retained any of said notes to offer as a 
set off to the Michaux note, or retained property sufficient 
to pay his debts after making the said deeds which were 
voluntary and without consideration; that defendant has no 
knowledge of the alleged transaction in which said agent was 
employed to buy said note, and does not believe it to be 
true, and he alleged that in 1872, he bought said note back 
from McKesson, giving him credit for theamount, on a note 
which he held against him for $4,130, dated March 27th, 
1863, and thereupon McKesson gave defendant an order on 
his attorney, in whose hands said note had been placed for 
collection, and upon presentation of the order, he was in- 
formed by the attorney that it had been returned to Mc- 
Kesson ; that the defendant then sent said Alfred Perry to 
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McKesson for the note, and on his-return he stated to defen- 
dant that McKesson said he could not find it; that the de- 
fendant afterwards heard that said Perry had the note, and 
on demanding the same he was refused, and informed by 
Perry that he bought it of McKession; and upon an ad- 
justment of the matter between them at the office of an 
attorney in Morganton, Perry delivered the note to defen- 
dant’s attorney, and suit was brought thereon, and Carroll 
appeared and answered the complaint therein, at Spring 
Term, 1873 ; and at a subsequent term the case was contin- 
ued upon affidavit of William Carroll, Jr.,as agent of his 
father, and one of the plaintiffs in this action, and at Fall 
Term, 1876, a trial was had, which resulted in a verdict and 
judgment for Michaux; whereupon the defendant asked 
that the restraining order heretofore granted be dissolved. 

The complaint and answer were supported by the affida- 
vits of the parties. His Honor refused the motion to dis- 
solve, and continued the injunction, from which ruling the 
defendant appealed. 


Mr. G. N. Folk, for plaintiffs. 
Mr. R. F. Armfield, for defendant. 


Bynum, J. If upon the hearing of an answer the state- 


ments are such as to leave upon the mind of the Court a . 


reasonable doubt whether the plaintiff's equity is sufficient- 
ly negatived, the injunction wil! not be dissolved, but be 
continued to the hearing. Munroe vy. McInyre, 6 Ire. Kq,, 
65; Miller vy. Washburn, 3 Ire. Eq., 161. 

But it is also a well settled rule that when by the answer 
the plaintiff’s whole equity is denied, and the statement in 
the answer is credible and exhibits no attempt to evade the 
material charges in the complaint, an injunction on motion 
will be dissolved: Perkins v. Hollowell, 5 Ire. Eq., 24; Sharpe 
v. King, 3 Ire. Eq., 402. 








OF WICH, LAW LIBRARY 











OF WICH, LAW LIBRARY 





JUNE TERM, 1878. 99 





PERRY v. MICHAUX. 





In the case before us the answer is full and complete, 
containing a positive and specific denial of every material 
allegation of the complaint, accompanied with such a con- 
nected and reasonable narration of the facts of the case, 
that no Court could hesitate to dissolve the injunction, if it 
were here upon complaint and answer alone. Do the affi- © 
davits of the plaintiffs’ and defendant, made a part of the 
case, present it in a different aspect? We think not. The 
complaint, from its vagueness of statement and evident sup- 
pression of matters within the knowledge of the plaintiffs, 
peculiarly as the dates and places of the occurrence, upon 
which they found their equity, is in striking contrast with 
the precision and minuteness of statement in these particu- 
lars, by the defendant. For instance,—the complaint does 
not set forth the date of the deeds under which the plain- 
tiffs claim, or of the sale of the negroes, but it does state 
that at the time the deeds were executed, William Car- 
roll owned a large number of slaves and other property, far 
more than enough in value to satisfy all his debts, when in 
truth as is clear from the affidavit of Carroll himself, the 
negroes had all been sold six months before the deeds to the . 
land were executed. And so the important fact is sup- 
pressed that the note to Michaux was executed only a week 
before Carroll sold all his negroes, and six months before he 
conveyed away without consideration, all his lands, and six 
months before the note fell due; so that before the maturity 
of the note, the debtor Carroll had made way with all his 
property, negroes and lands. 

The affidavits so far from helping the plaintiffs’ case, com- 
promise it, in this, that they make clear what was only 
obscurely seen in the complaint, to-wit, that Carroll had 
made way with his property to avoid his creditors, and that 
the plaintiffs knew it, and were conscious that they could 
not hold the land unless they could succeed in getting up 
the Michaux debt. Did they purchase and acquire the title 
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to the note given by Carroll to Michaux? Unfortunately 
the main witness to establish this is Alfred Perry, the al- 
leged agent who made the pnrchase. He does not directly 
deny the charges in the answer that he was the messenger 
sent by Michaux to McKesson for the note after the defen- 
dant had repurchased the note, and given McKesson credit 
for it on a larger note which he held on the latter. 

On his own affidavit he stands self-convicted of duplicity 
of conduct, and of assenting toa division of the proceeds 
of the note with the defendant, and of the actual receipt of 
a part of the money. It is reasonably certain, upon the 
whole case, that Michaux, for full value, purchased and was 
entitled to the possession of the note. It is therefore imma- 
terial how he obtained the actual possession, whether by 
snatching as the plaintiffs allege, or by paying tribute to a 
faithless agent who was acting in collusion with the plain- 
tiffs or for his own corrupt gain, as the defendant alleges, 
with the better reason as we think. For early in 1873, 
Michaux brought suit upon the note against William Car- 
roll, the obligor. The plaintiffs, it is confessed, then knew 
that the defendant had possession of the note, how he had 
acquired it, and that he was enforcing its collection as the 
owner. This action was pending until 1876, before judg- 
ment was rendered, during all of which time the plaintiffs 
herein, though cognizant of all the facts, neither asserted 
nor made claim of the ownership of the note, but so far 
from it, one of the plaintiffs, William Carroll, Jr., acted 
as agent of his father in defending the action, by filing an 
affidavit for continuance and alleging a tender and refusal 
by the father, of the principal and interest of the note. If 
these plaintiffs had a pretence of title to the note, why did 
they for three years stand silent spectators of Michaux 
possessing and claiming the note as his own, suing on it 
‘and prosecuting his action to final judgment against Car- 
rol? No claim was made, no action instituted by them 
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against Michaux to try the title until an execution is levied 
upon their land, four years after the commencement of the 
action. It is too late, even if the claim had the appearance 
of credibility. The plaintiffs have failed to make out a 
case for a continuance of the injunction to the hearing, and 
it must therefore be dissolved upon the answer and counter 
affidavits. 

When the land shall be sold under the execution, and the 
purchaser put to his action for the possession, it will be time 
enough for the plaintiffs, if they desire to defend further, to 
assert their title as purchasers for value without notice, or 
that Carroll, when he executed the deed retained property 
amply sufficient to pay his then debts, or any other defence 
to the action not involving the title to the note and judg- 
ment. There is error. Judgment reversed, and injunction 
dissolved. 

Error. 


Per Curiam. Judgment reversed. 








*F, J, SWANN and others v. GEORGE MYERS and others. 
Practice—Removal of action to U. S. Court—Parties in Interest. 


1. Where there are several parties defendant to an action pending in 
the Superior Court, and one of them is a non-resident, a motion by 
such defendant to remove the action to the United States Court (un- 
der U.S. Rev. Stat. § 639) will be granted, if the other defendants 
are not necessary parties and a full and final determination of the 
matter can be had without their presence in Court. 





*Smith, C. J. having been of counsel did not sit on the hearing of 
this case. 
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2. In an action to recover land, in the possession of M, a non-resident 
defendant, who claimed the legal estate therein, where the plaintiffs 
alleged that the co-defendants of M were their trustees and held the 
legal estate in the land for their use ; Jt was held, that the co-defen- 
dants of M were not necessary parties defendant, that their interest 
in the land, if any, was adverse to M, and that they were substan- 
tially plaintiffs ; and that the action, on motion of M, should be re- 
moved for trial to the United States Court. 


Motion to remove the Cause heard at Spring Term, 1878, 
of Comiusus Superior Court, before Eure, J. 

The material facts appear in the opinion. His Honor re- 
fused the motion and the defendant appealed. (See same 
case, 75 N. C. 585.) 


Messrs. W.S. § D. J. Devane, T. H. Sutton and Battle ¢ 


Mordecai, for plaintiffs. 
Messrs. A. T. § J. London, for defendant. 


RopMaN, J. This is a motion by Myers one of the de- 
fendants to remove the action to the Circuit Court of the 
United States for trial upon the ground of prejudice or local 
influence, under the act of the 2nd of March, 1867: (Rev. 
Stat. of U. 8., § 639, and 2 Abbott Prac. 39). . All the plain- 
tiffs are citizens and residents of North Carolina, as are all 
the defendants excerpt Myers who is a citizen and resident 
of New York. If Myers were the only defendant there 
would be no objection to granting his motion. We under- 
stand it to be settled however by the cases of the Sewing 
Machine Co.,18 Wall. 553, Vanever v. Bryant, 21 Wall. 41, 
and Gardner v. Brown, Ib. 36, that if the other defendants 
are necessary parties to the action without whose presence 
in Court no full or final determination of the matters in 
controversy can be made, the defendant Myers is not enti- 
tled to have his motion granted. Then, are the other de- 
fendants, or any of them such, necessary parties ? 
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For the intelligible consideration of this question it 
is necessary to state in a summary way the claims of the 
parties upon what seem to be the undisputed facts. 

Alice Heron being seized in fee of .the land in question, 
made her will and died in 1813. By said will she devised 
the residue of her land (which included that in question) 
“to John Waddell and John R. London, and the survivor, 
and the executor of such survivor,” in trust for the separate use 
of Frances Swann (her grand-daughter) for life, with re- 
mainder to her children living at her death, and in default 
of children living at her death, in trust for the issue of her . 
children, and in default of such issue who arrive at the age 
of twenty-one, then to her own heirs. 

By a subsequent clause of her will the testatrix provided 
as follows: “ And it is my will that the trustees aforesaid, 
and the survivor, and the executor of the survivor, in the 
soundness of their discretion may join with the cestui que use 
or guardian of cestui que use in making any conveyances of 
the above property settled as aforesaid as may to them seem 
proper.” Of the executors named, London alone qualified. 
He survived Waddell and died leaving a will by which he 
made Marsden Campbell and William C. Lord hisexecutors. 

On the 12th of February, 1836, a deed professing to be 
under the power in the will was made by John Swann, and 
the said Frances his wife, and the said Lord, and the said 
Campbell by said Lord as his attorney, conveying said land 
to one Buck under whom defendant Myers claims, and he 
and those who claim under him have been in possession 
ever since: There is no evidence other than that appearing 
in the deed that Lord was the attorney of Campbell. Lord 
survived Campbell ; the defendants (except Myers) are his 
heirs, and the plaintiffs are the children or issue of Frances 
Swann and also heirs of Alice Heron. Francis Swann died 
in 1871. 

The case came before this Court at June Term, 1876, on 
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an appeal by the plaintiffs. 75 N.C. 585. The decision of 
the Court granted a new trial. The opinion of the Court, 
however, held (1.) That the deed to Buck was not a valid 
execution of the power, for want of execution by Campbell, 
and it consequently did not convey a fee simple. (2.) That 
it did convey the equitable life estate uf Francis Swann, and 
that the possession of Buck and his assignee did not be- 
come adverse until her death in 1871. (3.) It expressed a 

ubt as to whether upon the death of Lord the bare legal 
estate descended to his heirs (the defendants, excepting 
Myers) or reverted to the heirs of Alice Heron. This ques- 
tion however is merely one of form and of no practical im- 
portance, for if there be a trust outstanding for the plain- 
tiffs, the Court will compel the trustees, whoever they may 
be, to hold the legal estate for them. It seems sufficiently 
clear though that by ferce of § 45 of ch. 119 of Bat. Rev. 
(Wills) by which all devises are construed to be in fee un- 
less otherwise expressed, that Lord took a fee and the legal 
estate descended to his heirs. 

If this Court shall decide that the case can not be re- 
moved, it can only be on the ground taken by the plain- 
tiffs, that the defendants (excepting Myers) are trustees and 
hold the legal estate; which would be to decide that they 
are trustees for the plaintiffs and bound to convey to them. 
It is not and can not be contended that the said defen- 
dants are trustees for Myers. His claim is and must neces- 
sarily be that the legal estate passed to Buck either by the 
deed of 1836 or by an adverse possession beginning at 
that time, and is now in him as the assignee of Buck. The 
only substantial question in the case is whether the said 
defendants are trustees. By refusing to remove the case on 
the ground that said defendants are trustees, and therefore 
necessary parties to a full determination of all the matters 
in controversy, this Court would decide against. the de- 
fendant the only matter in controversy ; it would refuse to 
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him a trial of his claim by a Court which he believes more 
free from prejudice and local influence than a State Court, 
because in our opinion he has no legal claim. We are of 
the opinion that the title of the plaintiffs can be tried and 
adjudged on the absence of the said defendants who are 
alleged to be trustees for the plaintiffs, and whose estate if 
any is a merely nominal one. The plaintiffs claim only an 
equitable estate, and can under our law recover upon that. 
They might have joined the nominal defendants with them 
as plaintiffs, and they may be more naturally arranged on 
that side. That they have been put on the same side with 
the defendant Myers with whom they have no community 
but an opposition of interest, ought not to prejudice his 
rights. Their interests as faras they have any are with the 
plaintiffs who claim them as their trustees, and such they 
are if they have any legal interest at all, and if those de- 
fendants had been made nominally plaintiffs as substanti- 
ally they are, there could be no question as to the right of 
Myers to remove the case. 

We think his motion should be allowed and the case re- 
moved to the Circuit Court of the United States and an 
order will issue to the Superior Court of Columbus to that 
effect. 

Error. 


Per CURIAM. Judgment reversed. 
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ALEXANDER OLDHAM v. F. W. KERCHNER. 


Contract—Breach of—Action for Damages—Measure of Damages— 
Issues—Judge’s Charge—Practice on Appeal. 


1, Where, on the trial of an action for damages for breach of contract, 
it appeared that the defendant, a judgment creditor of the plaintiff, 
had agreed with him that the judgment debt should be liquidated by 
the plaintiff’s grinding a quantity of corn to be furnished by defen- 
dant, sufficient to pay off the debt, at eight cents per bushel of meal 
delivered to defendant, the plaintiff agreeing to grind all corn deliv- 
ered to him under the contract at that price ; and that thereafter the 
defendant after delivering a portion of the corn had declined to de- 
liver more and had collected the balance of the debt out of the plain- 
tiff under execution ; It was held, 

(1) That it was not error for the Court below to refuse to submit an 
issue to the jury,—‘‘ Was getting the payment of the judgment the 
defendant’s sole inducement for making the alleged contract ?” 

(2) That it was not error to refuse to instruct the jury ‘‘ that the profits 
which plaintiff would have made if the contract had been fully 
carried out, are not the proper measure of damages ; that plaintiff 
is only entitled to actual damages, and having offered no proof of 
any such, is entitled to only nominal damages.” 

(8) Nor was it error to refuse to instruct the jury ‘‘that the contract 
was nudum pactum, or at least that it was so, if eight cents per bushel 
was a fair price for grinding.” 

2. In such case, upon an issue as to whether or not the causes of action 
alleged in the complaint were compromised and settled between the 
parties upon sufficient consideration, it was not error for the Court to 
charge ‘‘that the jury must say whether plaintiff agreed with de- 
fendant’s attorney to surrender his right of action for the alleged 
breach of contract, and if he did so agree in consideration of receiv- 
ing the forbearance on the execution, as testified to, then this was a 
sufficient consideration binding on plaintiff, and the jury must find 
the issue in the affirmative; that a contract is the assent of two 
minds to the same thing in the same sense, and the jury must con- 
sider all the testimony on this point and say whether the plaintiff 
did so agree ; that the plaintiff was not barred from recovering in 
this action by reason of his agreement in regard to any matter other 
than the cause of action sued on, and if in the conversation with 
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said attorney, the plaintiff did not understand him as referring to 
the cause of action sued on, that they must find the issue in the 
negative.” ; 

3. In such case, the true measure of damages is the difference between 
the cost of grinding and the contract price; that the charge of the 
Court below to that effect is not erroneous for failing also to charge 
‘that the actual loss sustained by defendant’s breach of contract 
was the true measure of damages, and if the plaintiff after defen- 
dant’s refusal to deliver corn, did receive from others employment 
for such part of his machinery as would have been occupied in per- 
forming his contract with defendant, or by reasonable effort might 
have received such employment, the profit that was or might have 
been thus made must be deducted from the profit he would have 
made had defendant performed his contract, in order to ascertain 
the actual damage,” there being no evidence to which such a doc- 
trine was applicable. 

4. Where in an action for damages for breach of contract, the plaintiff 
proves a contract, its breach and the loss of certain profit resulting 
from the breach, the burden is on the defendant to prove anything 
in diminution of damages. 

5. In this Court in a case on appeal the position of the appellee is 
strictly defensive ; the judgment below is assumed to be right unless 
some specified error is shown ; Therefore, in this action the plaintiff 
is not required to show from the case made out an appeal, that his 
claim was supported by evidence that his mill had not been so em- 
ployed as to diminish his damages. 

(Bell v, Walker, 5 Jones 48; Spiers v. Halsted, 74 N. C. 620; Mace v. 
Ramsey, Ib. 11; Clements v. The State, T7 N. C. 142; Brinkley v. 
Swicewood, 65 N. C. 626; Hendrickson v. Anderson, 5 Jones 246, cited, 
commented on and approved.) 


(Smiru, C. J. Dissenting.) 


Civin Action tried at January Special Term, 1878, of 
New Hanover Superior Court, before Moore, J. 

This was an action for damages for an alleged breach of 
contract, and the facts are sufficiently stated in the opin- 
ions delivered. There was a verdict for plaintiff, judgment, 
and appeal by defendant. 
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Mr. D. L. Russell, for plaintiff. 
Messrs. W. S. ¢ D. J. Devane, for defendant. 


Ropman, J. The plaintiff being indebted to the defend- 
ant by a judgment for about $2300, wrote to defendant on 


29th April, 1871, who was a large dealer in corn and meal, | 


as follows: Dear Sir—I am without means now, of paying 
the Oldham, Denmark & Co. claims (alluding to said judg- 
ment) and I propose to liquidate the claims with means at 
my command, and they are these, viz., to grind all the 
meal you want, on the following terms—for every 56 pounds 
of good clean corn furnished, I will return 50 pounds of 
bolted meal, sewed up in your sacks and delivered to your 
store, (you deliver corn to mill,) and you credit O. D. & Co’s 
old account with eight cents per bushel. Hoping this libe- 
ral proposition may meet your approbation, I am, &c. 
(Signed by plaintiff). 

The defendant accepted this proposition as is shown by 
his sending corn to plaintiff’s mill and crediting plaintiff 
with the price of the grinding according to its terms, until 
September 1st, 1871, when he ceased sending corn to plain- 
tiff’s mill for about two weeks. On the 20th of September, 
the plaintiff wrote to defendant a second letter, which is not 
material to be set out here, and on the next day the defend- 
ant resumed sending corn to plaintiff’s mill, and continued 
to do so until October 15th, when he notified plaintiff that 
he would not send any more corn, and demanded payment 
of the balance due on the judgment, and issued execution 
thereon, which was levied on the property of plaintiff. The 
plaintiff afterwards paid the said balance. The defendant 
sent no corn afterwards. 

The defendant endeavored to prove that plaintiff had re- 
leased him from liability on the contract above stated, but 
the jury found against defendant upon that issue, and we 
do not concern ourselves with it here. 
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The Judge presented several questions to the jury, and 
they found the contract to have been in substance:— 

1. That defendant should deliver to plaintiff, corn to be 
ground,enough in quantity to pay off the said debt of plain- 
tiff at eight cents per bushel of meal delivered to defendant, 
and plaintiff agreed to grind all corn delivered to him un- 
der the contract at that price, and upon the other terms of 
the contract, which are not material to be noticed here. 

2. That the difference between the eight cents per bushel 
which defendant agreed to pay for grinding, and the actual 
cost of grinding, to the plaintiff, was five cents per 
bushel. 

3. That the quantity of corn which the defendant ought 
to have delivered according to his contract, and failed to 
deliver, was 20,430 bushels. 

4. That plaintiff had sustained damages_by defendant’s 
breach of his contract to the amount of $1,021.50, which in- 
cluded interest from the 20th of September, 1872, to the 
time of the trial. ~ 

Before considering the questions which are made on the 
merits of the case, it will be convenient to dispose of some 
which are collateral: The defendant asked the Judge to 
submit an additional issue,—“ was getting payment of the 
judgment the defendant’s sole inducement for making the 
alleged contract?”—and the Judge refused todo so. We 
think the Judge was clearly right. What was the induce- 
ment or motive of the defendant to making the contract, 
as distinct from the consideration, was immaterial; and 
evidently the getting his corn ground on the terms propos- 
ed, was the consideration of his contract, and at least a part 
of his inducement to make it. The submission of such a 
question to the jury would only have embarrassed them. 

The defendant prayed the Court to instruct the jury, 
“that the profits which plaintiff would have made if the 
contract alleged in the complaint had been fully carried 
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out, are not the proper measure of damages; that plaintiff 
is only entitled to actual damages, and having offered no 
proof of any such, is entitled to only nominal damages.” 
The Judge refused, and although some part of the prayer 
was ‘correct, (as will be seen,) yet as a whole it was errone- 
ous, and the Judge was justified in refusing it. 

The defendant also prayed the Court to instruct the jury 
that the contract was nudum pactum, or at least, that it was 
so if eight cents per bushel was a fair price for grinding. 
The Judge declined to do so, and in our opinion rightly. 
There was a consideration for the defendant’s contract, to 
wit, the agreement of plaintiff to do the work; and it was 
not the less a consideration because it was to be done at a 
fair price. 

The charge of the Judge as to the compromise and re- 
lease of the plaintiff’s claim seems to have been fair and 
correct. [The issue in respect to this was,—‘ were the 
causes of action alleged in the complaint compromised and 
settled between the parties upon sufficient consideration ? 
Answer.—No.” And the instruction en it was,—* that 
the jury must say whether the plaintiff agreed with defend- 
ant’s attorney to surrender his right of action for the al- 
leged breach of contract, and if plaintiff did so agree in 
consideration of receiving the forbearance on the execution, 
as testified to, then this was a sufficient consideration bind- 
ing on plaintiff and the jury must find the issue in the 
affirmative; that a contract is the assent of two minds to 
the same thing in the same sense, and that they must con- 
sider all the testimony on this point and say whether the 
plaintiff did agree to compromise as alleged ; that the plain- 
tiff was not barred from recovering in this action by reason 
of his agreement in regard to any matter other than the 
cause of action which he now sues on, and if in the conver- 
sation with said attorney, the plaintiff did not understand 
him as referring to the cause of action sued on, then the 
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jury must find the issue in the negative.”] If two parties 
in bargaining do actually misunderstand each other, if 
their language is equivocal, and one is meaning to speak 
of one subject, and the other of another, it is clear that 
there is no contract ; for there is not that aggregatio mentium 
necessary to make one. If the words are clear and une- 
quivocal, neither party can say that he understood them in 
a different sense from what they plainly bear ; and if either 
party knows that the other understands him as speaking of 
one object, or with one meaning, he will not be allowed to 
say that he had in his mind another object, or intended a 
different meaning. But the question as to whether the 
plaintiff did agree to release the claim sued on or not, was 
fairly left to the jury and decided by them in the negative. 

These observations meet all the questions which appear 
to have been raised upon the trial, or which appear from 
the written argument of the defendant’s counsel filed in 
this Court, to have been presented here. It is agreed, I be- 
lieve, by all the members of the Court that on all these 
questions the position of the defendant is untenable, and 
that the Judge committed no error in his rulings on them. 

We can proceed now to consider such objections to the 
judgment in favor of the plaintiff as bear on the merits of 


‘the case: The Judge told the jury that the measure of 


damages was the difference between the cost of grinding, 
and the contract price; and the jury, as has been seen, 
found this difference to be five cents per bushel. We think 
it is now well established that the profits which a plaintiff 
would have made if the contract had been complied with 
is the measure of damages for its breach, in cases like the 
present. There are of course cases not within the rule, as 
where the profits are speculative and incapable of accurate 
ascertainment, or, so remote that they can not be supposed 
to have been within the contemplation of the parties, or, 
where they depended on facts of which the defendant had 
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no notice, and which therefore could not have been in their 
contemplation. 

Where a defendant had covenanted to teach a slave a 
trade, and failed to do so, the owner was held entitled to 
recover the sum which would have been added to his value, 
if he had been taught. Bell v. Walker, 5 Jones, 43. In 
Spiers v. Halsted, 74 N. C., 620, the damages were held to 
be the profit which the plaintiff would have made upon 
selling the goods, if they had arrived in duetime. Toa 
like effect are Mace v. Ramsey, 74 N. C., 11; and Clements v. 
The State, 77 N. C., 142. 

It is suggested, however, that the instructions of the 
Judge as to the measure of damages, though correct as far 
as they went, were erroneous, in this, they ought to have 
stated that the actual loss sustained by defendant’s breach 
of contract was the true measure of damages, and if the 
plaintiff after defendant’s refusal to deliver corn to be 
ground under the contract, did receive from other persons 
employment more or less lucrative, for such part of his 
machinery as would have been occupied in performing his 
contract with the defendant, or by reasonable effort on his 
part might have received such employment, the profit that 
was, or might have been thus made, must be deducted from 
the profit he would have nade, had defendant performed. 
his contract, in order to ascertain the actual damage. We 
think the instructions given would not have been errone- 
ous with this or some equivalent addition, and that they 
would have been positively erroneous without it, if there 
had been anything in the evidence to which such a doc- 
trine was applicable. 

In the law of master and servant the doctrine is estab- 
lished both on reason and authority, that if a servant be 
wrongfully discharged by his master during the time of 
service contracted for, he may treat the ‘special contract as 
rescinded by the discharge, and sue immediately, in which 
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case he would recover us upon a quantum meruit for the ser- 
vice rendered before tne discharge, if he had not received 
payment for that ; and also, damages for the breach of con- 
tract in discharging him, though it seems that the rule by 
which this last damage is to be ascertained is not well set- 
tled, (Brinkley v. Swicegood, 65 N. C., 626; 31 Barb., N. Y., 
381; Hilt., N. Y., 300,) or, he may wait until the end of 
the term ond recover the full price agreed to be paid for the 
term, subject to be diminished on proof by the master, that 
the servant did receive or might have received employment 
elsewhere. J/endrickson v. Anderson, 5 Jones 246. This 
doctrine would be applicable in this case if there were facts 
to make it so. The contract of plaintiff to grind a certain 
quantity of corn for defendant, although it did not create 
strictly the relation of master and servant, yet did create 
an analogous one; and if it had appeared that plaintiff’s 
mill had, after defendant’s refusal to send corn, in fact re- 
ceived, or but for plaintiff’s refusal would have received a 
quantity of custom sufficient to disable him in whole or in 
part from performing his contract with defendant, such a 
fact ought to have gone in diminution of plaintiff’s dam- 
ages; and the Judge ought, if requested by defendant, so 
to have told the jury. But he was not so requested; no 
such point in defence was made in the Court below or by 
counsel in this Court. It deserves consideration, whether 
it will promote the attainment of justice in a case, to allow 
apparent defects in the evidence of a particular fact in the 
case of a party successful below, to be first pointed out and 
excepted to in this Court by an appellant. The case is 
made out by the appellant subject to the revision of the 
Judge, upon objection by the appellee; but it is a substi- 
tute for, and is in the nature of, a bill of exceptions upon 
a writ of error. Such a proceeding is regarded as a new 
suit in which the judgment below is taken to be right, un- 
less the plaintiff in error shows affirmatively some error 
8 
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therein, and that exception was taken on the trial to the 
proceeding or ruling alleged to be erroneous. The defend- 
ant in error is in no case required to show affirmatively 
and upon the bill of exceptions, or case, that he was enti- 
tled to the judgment in his favor obtained below. His 
position is strictly defensive. The judgment below is as- 
sumed to be right until some specified error is shown. Still 
less is the appellee bound to show that he had a good case 
“to a certain intent in every particular,” so as to exclude 
every supposition to the contrary, asin effect he will be 
held to do, if the appellate Court takes up the case or bill 
of exceptions to examine if the appellee’s claim or defence 
is supported in all respects'by full proof. It is the rule of 
all Courts of appeal, and this Court has repeatedly said, 
that no more of the evidence or facts should be inserted in 
a case than is necessary to explain the exceptions of the ap- 
pellant. 

Hence, in this case it would be contrary to established 
practice to require the plaintiff to show from the case made 
out by the appellant that his claim was supported by evi- 
dence that his mill had not been so employed as to dimin- 
ish his damages. It may be that the evidence to that effect 
was ample, but was omitted from the case as superfluous, 
because the want of such evidence was not excepted to. 
We think, however, that it does appear in the case that the 
plaintiff in fact proved all that was incumbent on him in 
this respect. The case states as a fact not apparently dis- 
puted “that plaintiff was ready, able, and willing to grind 
the whole amount of corn necessary to pay the judgment 
at the contract price.” When the plaintiff proved a con- 
tract, its breach, and the loss of a certain profit resulting 
from the breach, upon all the authorities the burden lay on 
the defendant to prove any thing in diminution of the 
damages. 

In Hendrickson vy. Anderson, supra, it was held that an 
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overseer employed for a year and prematurely discharged, 
could recover the full stipulated wages, unless the defend- 
ant showed misconduct, &., in diminution of damages. 
BaTTLe, J. says: “ But in a suit for the stipulated compen- 
sation, the defendant may show in diminution of damages, 
that after the plaintiff had been dismissed, he had engaged 
in other lucrative business. This, however, must be proved by 
the defendant, and must not be presumed.” The case of Corti- 
gan v. R. R. Co., 2 Denio 609, is cited and fully sustains 
the position that the burden is on the defendant: The 
Court say,—“ but first of all the defence set up should be 
proved by the one who sets it up. * * * The rule re- 
quires him to prove an affirmative fact; whereas the oppo- 
site rule would call upon the plaintiff to prove a negative 
* * *. He is the wrong doer, and presumptions between 
him and the person wronged should be made in favor of 
the latter. For this reason, therefore, the onuws must in all 
such cases be upon the defendant.” To the same effect are 
Walworth vy. Pool, 9 Ark. 394; King v. Steiren, 44 Penn., St. 
99; and Jones v. Jones, 2 Swan (Tenn ) 605. 

In the present case the defendant introduced no evidence 
of the sort spoken of, and there was therefore nothing in 
the evidence to call for or justify the addition or qualifica- 
tion to the Judge’s instructions, which has been suggested 
as proper, even if such addition or qualification had been 
asked for. The judgment below is affirmed. 


Smitu, C. J., Dissenting. The plaintiff and defendant, on 
April 29th, 1871, entered into an agreement for grinding 
corn at the plaintiff's mill, at the price of 8 cents per bush- 
el, and that 50 lbs. of meal be returned for 56 lbs. of corn. 
The terms of the contract were controverted before the 
jury, but they found that the defendant bound himself to 
send to the mill a quantity of corn, sufficient for the toll 
to pay off and discharge a judgment, which he held against 
the plaintiff, and that it should be thus applied. Between 
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therein, and that exception was taken on the trial to the 
proceeding or ruling alleged to be erroneous. The defend- 
ant in error is in no case required to show affirmatively 
and upon the bill of exceptions, or case, that he was enti- 
tled to the judgment in his favor obtained below. His 
position is strictly defensive. The judgment below is as- 
sumed to be right until some specified error is shown. Still 
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“to a certain intent in every particular,” so as to exclude 
every supposition to the contrary, asin effect he will be 
held to do, if the appellate Court takes up the case or bill 
of exceptions to examine if the appellee’s claim or defence 
is supported in all respects'by full proof. It is the rule of 
all Courts of appeal, and this Court has repeatedly said, 
that no more of the evidence or facts should be inserted in 
a case than is necessary to explain the exceptions of the ap- 
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Hence, in this case it would be contrary to established 
practice to require the plaintiff to show from the case made 
out by the appellant that his claim was supported by evi- 
dence that his mill had not been so employed as to dimin- 
ish his damages. It may be that the evidence to that effect 
was ample, but was omitted from the case as superfluous, 
because the want of such evidence was not excepted to. 
We think, however, that it does appear in the case that the 
plaintiff in fact proved all that was incumbent on him in 
this respect. The case states as a fact not apparently dis- 
puted “that plaintiff was ready, able, and willing to grind 
the whole amount of corn necessary to pay the judgment 
at the contract price.” When the plaintiff proved a con- 
tract, its breach, and the loss of a certain profit resulting 
from the breach, upon all the authorities the burden lay on 
the defendant to prove any thing in diminution of the 
damages. 

In Hendrickson vy. Anderson, supra, it was held that an 
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overseer employed for a year and prematurely discharged, 
could recover the full stipulated wages, unless the defend- 
ant showed misconduct, &:., in diminution of damages. 
BatTTLe, J. says: “ But in a suit for the stipulated compen- 
sation, the defendant may show in diminution of damages, 
that after the plaintiff had been dismissed, he had engaged 
in other lucrative business. This, however, must be proved by 
the defendant, and must not be presumed.” The case of Corti- 
gan v. R. R. Co., 2 Denio 609, is cited and fully sustains 
the position that the burden is on the defendant: The 
Court say,—“ but first of all the defence set up should be 
proved by the one who sets it up. * * * The rule re- 
quires him to prove an affirmative fact; whereas the oppo- 
site rule would call upon the plaintiff to prove a negative 
* * *. He is the wrong doer, and presumptions between 
him and the person wronged should be made in favor of 
the latter. For this reason, therefore, the onus must in all 
such cases be upon the defendant.” To the same effect are 
Walworth y. Pool, 9 Ark. 394; King v. Steiren, 44 Penn., St. 
99; and Jones v. Jones, 2 Swan (Tenn) 605. 

In the present case the defendant introduced no evidence 
of the sort spoken of, and there was therefore nothing in 
the evidence to call for or justify the addition or qualifica- 
tion to the Judge’s instructions, which has been suggested 
as proper, even if such addition or qualification had been 
asked for. The judgment below is affirmed. 


Smitu, C. J., Dissenting. The plaintiff and defendant, on 
April 29th, 1871, entered into an agreement for grinding 
corn at the plaintiff's mill, at the price of 8 cents per bush- 
el, and that 50 lbs. of meal be returned for 56 lbs. of corn. 
The terms of the contract were controverted before the 
jury, but they found that the defendant bound himself to 
send to the mill a quantity of corn, sufficient for the toll 
to pay off and discharge a judgment, which he held against 
the plaintiff, and that it should be thus applied. Between 
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the 1st day of May and September following, 5791 8-56 
bushels of corn were delivered and ground, when the defen- 
dant denied his obligation, and refused to send any more 
corn to the mill. Conflicting evidence was offered as to 
what was a fair charge for grinding, when 50 lbs. of meal 
were to be returned for 56 lbs. of corn, the plaintiff’s wit- 
nesses estimating it at fifteen, and some as high as twenty 
cents a bushel, while those of defendant estimated it at 
eight cents, the contract price. 

There was no evidence, that plaintiffs mills were stopped 
or delayed, in consequence of the defendant’s refusal to 
send the additional quantity, for which he contracted; or 
that the withdrawal of his patronage was notsupplied with 
a full equivalent, from other sources; or that the mills 
were not taxed to their working capacity, after the breach. 
It was shown that the expense of grinding to the plaintiff 
was three cents a bushel. The sum due for thecorn ground 
was credited on the defendant’s judgment, and the plaintiff 
compelled to pay the residue. The plaintiff was prepared 
and ready to do the work, if the corn had been delivered. 
The second issue submitted to the jury was to this effect: 

What is the difference between the contract price and the 
actual cost to the plaintiff of grinding the quantity of corn 
necessary to pay off the judgment, and what additional 
quantity was required to raise that sum? The jury 
responded that the difference was five cents a bushel, and 
the additional corn needed, 20,430 bushels. 

The defendant asked the Court to charge the jury that 
the profits which the plaintiff would have made, if the con- 
tract alleged in the complaint had been fully carried out, 
were not the proper measure of damages, and that the 
plaintiff is only entitled to actual damages, and having of- 
fered no proof of any such, is only entitled to nominal dam- 
ages. The Court refused to give the charge, and instructed 
the jury that the measure of damages was the difference 
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between the cost of grinding and the contract price. To 
this the defendant excepts. The jury awarded the plaintiff 
damages at the rate of five cents per bushel. 

In this ruling of the Court I do not concur. For the 
violation of the contract, the plaintiff was entitled to re- 
cover those damages, which fairly flowed from the breach, 
and no more, Had the mill been stopped, or so interrupted 
in its operation as to have lost as much time as would be 
required to do the additional grinding, and that after reas- 
onable efforts to prevent the loss, the plaintiff could have 
claimed the full sum awarded him under the instruction of 
the Court. But he should have shown the extent of his 
losses in this respect. He had no right quietly to close up 
his mill, or permit it to lie idle for a period necessary to do 
the defendant’s grinding, and then charge him as for a total 
loss. It was his duty to make reasonable efforts to prevent 
those losses, by seeking patronage elsewhere. If the losses 
were fully, or partially replaced by the employment of oth- 
ers, the defendant was entitled to an equivalent reduction 
on the full claim now made against him. This rule, just 
and reasonable in itself, which fully indemnifies against all 
losses sustained for a broken contract, is abundantly sup- 
ported by authority. 

The general principle is this lucidly stated by Mr. 
Greenleaf: “In cases of special contract, where one party 
agrees to do a certain thing, or to perform specific services 
for a stipulated sum of money, as for example, to perform a 
piece of mechanical work for au agreed price, or to occupy 
a tenement for a certain time, at a specified rent, and deserts 
the undertaking before it is completed, or is turned away 
and forbidden to proceed by the other party, the measure 
of damages is not the entire contract price, but a just rec- 
ompense for the actual injury, which the party has sustained. 
And in all cases of breach of such specific contracts, it is to 
be observed that if the party injured’ can protect himself 
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from damages at a trifling expense, or by any reasonable exer- 
tions, heis bound todo so. He can charge the delinquent par- 
ty only for such damages, as by reasonable endeavors and 
expénse, he could not prevent.” 2 Greenl. Ev., § 261. 

So an eminent writer on the law of damages says: In 
actions for breach of contract, the measure of damages is 
not the price stipulated to be paid in full performance, but 
the actual injury sustained in consequence of the defendant’s 
default. For the rule that the contract furnishes the meas- 
ure of damages, is subject to the other rule, already stated, 
that compensation 1s only to be given foractual loss. Sedg. 
Damages, 210. To same effect Mayne on Damages ; 82 Law 
Lib., 113. 

There is some conflict in the cases in regard to the dama- 
ges to which one wrongfully dismissed, during his contract- 
ed term of service, is entitled, but the better opinion seems 
now to bring these cases under the rule, applicable to other 
special contracts. 

In Elderton v. Emmens, 60 E. C. L. R., 117, an attorney, 
who had contracted to render professsional service during 
the year at the sum of an hundred pounds, was dismissed 
before it expired, and brought his action. Parke, J., delivy- 
ering the opinion of the Court, thus expresses himself: “If 
it be held that such a contract as this is for service and pay 
respectively, and that although the employer has determio- 
ed the relation by an illegal dismissal, the employed may 
entitle himself to the wages for the whole time by being 
ready to serve, a doctrine would be sanctioned that would 
be of pernicious consequence, as in the case of a business 
being discontinued, or a dismissal for misconduct, without 
legal proof.” 

In Goodman v. Pocock, 69 E. C. L. R., 583, a clerk who 
was dismissed in the middle of his quarter sued his em- 
ployer for his wrongful act, and Ear.z, J., says: “I think 
the true measure of damages is the loss sustained at the 
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time of dismissal. The servant, after dismissal, may and 
ought to make the best of his time, and he may have an 


opportunity of turning it to advantage.” 

Commenting on these cases, and referring to what had 
been said by others that a dismissed servant could recover 
tor the whole time upon the doctrine of constructive service, 
Mr. Mayne uses this language: That doctrine, however, 
after being severely commented on in Smith v. Haywood, 
seems to have been tacitly overruled by the Exchequer 
Chamber in Elderton v. Emmens, and expressly by PatrEr- 
son and Ear.ez,JJ., in Goodman v. Pocock, Mayne on 
Damages, 113. 

The rule in this country seems to have been similarly 
settled : 

In Shannon v. Comstock, 21 Wend. (N. Y.) 457, the con- 
tract was to transport horses on a canal boat for a given 
sum of money, and the action was brought to recover dam- 
ages for the breach. The Court say: “Suppose that the 
plaintiff had the next hour been furnished with freight en- 
tirely adequate to the voyage at the same sum, he would 
have been entitled to the damage arising from the deten- 
tion for that time, but nomore. A tender and offer to per- 
form is quasi performance, but it does not regulate the 
amount of damages. 

By way of illustration Cowsn, J., proceeds thus: “A 
mason is engaged to work for a month and tenders himself 
and offers to perform, but his hirer declines his service. The 
next day this mason is employed at equal wages elsewhere 
fora month. Clearly his loss is but a day and it is his 
duty to seek other employment. Idleness is itself a breach of 
moral obligation. But if he continues idle for the purpose 
of charging another, he superadds a fraud which the law 
had rather punish than countenance.” 

In this case, and also in the subsequent case of Hecksher 
v. McLean, 24 Wend., the words of Chief Justice MELLEN, of 
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the Supreme Court of Maine, used in Miller v. Mariners 
Church, 8 Greenleaf 51, 55, 56, are quoted with strong ap- 
proval: “If the party, entitled to the benefit of the contract, 
ean protect himself from a loss, arising from a breach, at a 
reasonable expense, or with reasonable exertions, he fails in 
his social duty if he omits to do so, regardless of the in- 
creased amount of damages, for which he may intend to 
hold the other contracting party liabie.” 

So too in Kentucky, it was held that a party contracting 
to work at a stipulated price who is ready and willing to 
perform his agreement, but is prevented by the defendant, 
can not recover the price named in the contract for the whole 
work, but only the actual damages sustained by him. 
Chamberlain v. McAllister, 6 Dana 352. 

These cases, some of which are almost identical with that 
before us, clearly, and as I think, conclusively show that the 
rule, laid down by the Judge, and by which the jury as- 
sessed the damages, is entirely erroneous. The damages 
were to be ascertained by evidence of interruptions of the 
mill and loss of time, and not by the profits which a ful- 
filled contract would have brought. It may be that the 
mill had full employment, and if so, at more remunerative 
price, and that no loss whatever resulted from the defen- 
dant’s act. How this was, it was in the power of the plain- 
tiff, and in my Opinion, his duty to show to the jury. He 
was required to prove the extent of his damages, and such 
damages as he could not by reasonable efforts avert. The 
rule finds illustration in a familiar case of trespass. The 
defendant pulls down the plaintiff's fence around his culti- 
vated field for the purpose of passing through, and neglects to 
put it up. In consequence, stock enter the field and depre- 
date upon the crops. As soon as the plaintiff is advised of 
this, it becomes his duty to replace the fence, and his claim 
to compensation for injury suffered is the cost of repairs, 
and the value of the injury to the crop before he had notice 
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and time to replace the fence. He could not remain passive, 
after knowledge, and permit his entire crop to be destroyed, 
and then demand compensation for its value. It was his 
duty to make prompt and reasonable efforts to prevent un- 
necesary damage, and if he will not, he has‘no just ground 
of complaint against the wrong-doer. 

Suppose the plaintiff had brought his action at once upon 
the defendant’s repudiation of the contract, the damages, it 
would seem, must be estimated upon the same principle, 
as when he waits a year or more before doing it. In such 
case the estimate must be purely speculative and conject- 
ural, and the anticipated profits certainly could not be re- 
covered. There are many contingencies attendant upon 
all business—the possible loss by fire, the breaking of ma- 
chinery, death, sickness, and other causes may interrupt, or 
suspend its prosecution. These can not be estimated in ad- 
vance, and profits must be largely dependent upon them. 
It is for this reason that the actual, not conjectural loss, con- 
stitutes the plaintiff's claim to compensation. 

The case of Clements vy. The State, 77 N. C. 142, seems to 
conflict with the doctrine enunciated. There, the plaintiff 
was permitted to recover as damages, in the Court below, 
the profits which he would have made if he had been per- 
mitted to execute his contract, and which he lost by the de- 
fault of the State, and this ruling was sustained on the ap- 
peal. The opinion delivered here, simply declares that 
there is no error, and the subject does not seem to have 
been fully and carefully considered. Recognizing the im- 
portance of adhering to the decisions of this Court, to give 
stability and firmness to our system of jurisprudence, yet a 
principle so eminently practical, and so far reaching in its 
results, should not be permanently settled without ample 
and thorough examination of all its bearings, and I have 
felt myself at liberty to treat it as an open question still. 











IN THE SUPREME COURT. 








LEWIS 0. ROUNTREE. 





I am constrained therefore to dissent from the opinion of 
the Court and to say that I think there was error in the 
charge entitling the defendant to a new trial. 

No error. 


Per Curiam. Judgment affirmed. 








R. G. LEWIS, surviving partner, v. W. D. ROUNTREE & Co. 


Vendor and Vendee—Action for Breach of Warranty—Measure of 
Damages—lInterest. 


1, A vendee who takes a warranty and gives notice that he buys to sell 
again in another market may include in his damages both the losses 
he actually sustains by reason of a breach of the warranty, and also 
the profits he would have made upon resale, had the article been 
what it was represented to be. 

2. In an action for breach of warranty, where it appeared that the 
plaintiff purchased certain rosin from the defendants at Wilson N. C. 
to be sold by him in some other market than Wilson, of which de- 
Sendants hai notice, and the rosin failed to come within the descrip- - 
tion warranted ; Jt was held, 

(1) That the contraét of defendants was to deliver the rosin at any usual 
market to be named by the purchaser, the purchaser taking on him- 
self the risk, trouble and expense of the transportation. 


{2) That the knowledge by the vendor of the purpose which the vendee 
had in view in making the purchase, was an essential element in esti- 
mating the damages likely to be sustained by a breach of warranty. 

43) That in such case, the only just measure of damages is the differ- 
ence between what the rosin would have sold for in a reasonable 
time after its purchase in the market which the plaintiff had by the 
circumstances of the contract a right to select, and did select (New 
York), if it had been what it was warranted to be, and the sum it 
did actually sell for or could have been sold for in that market, being 
what it was. 
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3. In such case, the plaintiff is not entitled to interest upon the amount 


recovered for breach of warranty. 
{Mace v. Ramsey, 74 N. C. 11; Oldham v. Kerchner, ante 106; Devereux 


v. Burgwyn, 11 Ire, 490, cited and approved.) 


Crvi. Action, tried at June Special Term, 1878, of 
Wake Superior Court, before Seymour, J. 

Upon the opinion of this Court in same case, 78 N. C. 
323, (where the main facts are stated) being certified to the 
Court below, and upon argument of the question of dama- 
ges as found for the plaintiff by the referee, His Honor 
amended and corrected the report as to facts in the follow- 
ing particulars :— 

1. That plaintiff bought 517 barrels of rosin at $3.50 a 
barrel, of defendants, on the 25th of October, 1865, which 
were delivered to and accepted by plaintiff, at Wilson, N. C., 
and that plaintiff expended two dollars a barrel in shipping 
the same to New York; that he bought the same to sell in 
some market other than Wilson, and defendants had notice 
of its delivery. 

2. The market price of strained rosin in New York on 
the 3rd of January, 1866, when said barrels arrived there, 
and the rosin was inspected, was $6.75 a barrel; and said 
price fell between said dates $1.75 a barrel in that market. 

3. The said price also fell between the 3rd of January 
and February, 1866,—during the period when Dollner, 
Potter & Co. were causing 401 barrels of dross rosin to be 
prepared and strained for market—$1.25. 

The Court held as matter of law that the measure of 
plaintiff’s damages was the difference between the market 
price at Wilson on the 25th of October, 1865, of 401 barrels 
of strained rosin, and the value at the same place and date 
of the 401 barrels of dross rosin actually delivered, with 
interest on same from the 11th of September, 1866, the day 
of service of the writ in the action, until payment; and 
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found the damages so assessed, to be $588.36, of which sum 
$327 bears interest from the 24th of June, 1878, till paid, 
and gave judgment accordingly, from which ruling the 
plaintiff appealed. 


Messrs, E. G. Haywood and D. G. Fowle for plaintiff. 
Messrs. Gilliam ¢ Gatling, for defendants. 


RopMaN,J. Many cases may be supposed in which the 
measure of damages adopted by the Judge would be 
properly applicable. We think however it was not appli- 
cable under the circumstances of this case. The Judge 
finds as a fact that plaintiff bought the rosin to ship to and 
sell in some other market than Wilson, of which defendant 
had notice on the 25th of October, 1865, when it was 
delivered. No certain market was stated, and the meaning 
of the notice then would be that the purpose of the plaintiff 
was to sell in any of the usual markets for the article which 
he might afterwards determine on, such as Norfolk, New 
York, or Boston, and it might perhaps include any usual 
market in a foreign country. or the purposes of the present 
question the contract of the defendant may be regarded as 
a contract to deliver the rosin at any usual market to be 
named by the purchaser, the purchaser taking on himself 
the risk, trouble and expense of the transportation. As 
damages recoverable on a breach of a contract are the 
natural and probable consequences which the parties may 
be supposed to have had in contemplation, it would seem 
reasonably to follow that a knowledge by a vendor of the 
purpose which the vendee had in view in making the pur- 
chase, was an essential element in estimating the damages 
likely to be sustained by a breach. Many cases support 
this proposition. If a visitor to a watering place on the 
ocean should contract with an owner of a boat for its use 
for the purpose of a pleasure sail, the damages on a breach 
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by the boatman would be merely the additional price which 
the visitor might be compelled to pay for another boat, or 
if no other could be got, the value which a jury might put 
on his disappointment. But in Mace v. Ramsey, 74 N. C., 
11, the charterer of the boat was held entitled to recover 
the profit which he would have made under the circum- 
stances which were in the contemplation of both parties. 

So in Hadley vy. Baxendale, 9 Exch. 341, it was said by 
the Court that if the defendant had been informed that the 
consequence of his delay in delivering the shaft would be 
the stoppage of plaintiff’s mills, the measure of the dama- 
ges would have been the damages which would naturally 
follow under the special circumstances. 

In Page v. Parcy, C. & P. (34, E. C. L. R., 628,) the wheat 
might have been good for flour, but it was sold with a 
knowledge that it was intended for sowing, and it was 
warranted to come up, and as it did not, the vendor was 
held liable for the loss of the crop. 

In Randell vy. Raper, 96, E.C. L. R., 84, the barley sold 
might have been as good for malting as Chevalier barley, 
but it was sold with a knowledge that it was to be sown, and 
as the vendor had warranted it to be Chevalier barley and it 
was not, the vendor was held liable for the deficiency in 
the crop, which probably exceeded several times the cost 
of the seed. See also Passinger v. Thorburn, 34, N. Y. 634, 
where cabbage seed was sold as Bristol cabbage seed. 

There can be no doubt that a vendee who takes a war- 
ranty and gives notice that he buys to sell again in another 
market, may include in his damages both the losses he 
actually sustained by reason of the breach, and also the 
profits he would have made upon resale, had the article 
been what it was warranted to be. The authorities cited 
by Mr. Haywood in his learned argument, asgwell as the 
case of Oldham vy. Kerchner, ante 106, and the authorities 
there cited, fully sustain the doctrine. The only just 
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measure of the plaintiff’s damages in this case is the differ- 
ence between what the rosin would have sold forin a 
reasonable time after its purchase in the market which the 
plaintiff had by the circumstances of the contract a right to 
select, and did select,—New York—if it had been what it 
was warranted to be, and the sum it did actually soll for, or 
could have been svuld for in that market being what it was. 
This implies of course that the valuation in New York was 
a fair one, which is not disputed. In stating what we 
conceive to be the rule, I have said that the sale must be 
within a reasonable time; a vendee would not be allowed 
to hold on for an indefinite time, during which fluctuations 
of price might occur, and sell at a time prejudicial to his 
warrantor. In this case, however, no question of that sort 
occurs, as the prices of strained rosin in New York fell 
between the earliest period at which it could have been got 
there, and the day of its arrival, when the defect in the 
article was discovered and the valuation of it made, and 
the delay was favorable to the vendor. It is found by the 
Judge that 401 barrels of strained rosin would have sold in 
New York on the 8rd of January, 1866, for $2,706.75, and 
the article which was warranted to be strained, but turned 
out to be an inferior article, could have been sold for $675.50 
and no more. The difference being $2,031.25 is, we think, 
the amount of damages which the plaintiff has sustained by 
. defendants’ breach of warranty. 

Whether interest from the commencement of the action 
should:be added to this sum is a question on which we 
have had some difficulty. I know of no established rule 
which governs such a case. The nearest approximation to 
a rule that I have found is in Devereux v. Burgwi+, 11 Ire 
490. The facts of that case are not fully stated. It ap- 
pears, however, that the parties being tenants in common 
of large bodies of land agreed to a partition to be made by 
arbitration, whose award was not to be absolutely binding, 
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but either party might refuse to abide by it, in which event 
he was to pay $1,000 as stipulated damages. The award 
was made .and the defendant refused to abide by it, and 
the plaintiff sued for the $1,000 and claimed interest from 
the time when defendant refused to abide by the award, or 
at least from the time when the writ issued, and also filed a 
bill in equity for the partition of the lands. This Court 
refused to allow interest from either date,on the ground 
that it was not given by law. In the course of the opinion 
PEARSON, J., says, in brief: Interest is allowed when given 
by statute or by express or implied agreement, as for money 
lent or due on account stated, &c. In ¢rover or trespass de 
bonis asportatis, the jury might in their discretion allow 
interest on the value from the time of the conversion or 
seizure. Hesays: “We are not at liberty to relax the rule 
any further,” &c. This case does not come strictly within 
either class of the illustrations given. But clearly the 
plaintiff is not of the class which is said to be entitled to 
interest as a right and er debito justitie, His claim would 
be subject to the discretion of a jury. But in this case a 
trial by jury was waived, and it was left to the Court to find 
the facts and the law. The Judge below, in the view which 
he took of the case and of the rule as to the measure of 
damages, allowed the plaintiff interest upon the damages 
which he found he had sustained. But the view which he’ 
took of the facts governing the measure of damages and 
of the law applicable to them is so different from that taken 
by this Court, that we can not take his finding on that 
question as the verdict of a jury. A verdict we could not 
alter, we could only set it aside and send the case to a new 
jury ; and it was to avoid the expense and delay of such a 
proceeding that the parties submitted the facts and the law 
to the Court.. Probably this Court would not think itself 
justified in changing any state of facts found by the Judge. . 
But the right to interest is not a fact; it is in its nature and 
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necessarily a legal conclusion from the facts. And although 
it has not in cases like this yet been defined by clearly cut 
rules, and has therefore usually been left to the discretion 
of a jury, yet in the progress of the law as a science it must 
and will be so defined; and the question in what cases 
interest shall be allowed, and in what not, will be re- 
cognized as properly coming within the duty of judicial 
instruction, just as the question of the measure of damages 
now is, although until recently questions of that sort were 
considered too versatile and various to admit of being 
governed by certain principles, and were left necessarily as 
was supposed to the discretion of a jury. 

In the present case we are obliged to decide whether the 
plaintiff is entitled to interest or not. It can not be sent to 
a jury, for the parties have waived that mode of trial ; or 
sent back to the Judge, for he has once decided it and his 
decision is before us on appeal. We have before us every 
fact which he had or can have, and he could only decide 
it as we may, by applying some rule of law. 

We have a precedent in the case of Devereux v. Burgwin, 
in which this Court did decide on the right to interest as a 
question of law, and refused to allow it, although the debt 
on which it was claimed as little belonged to either of the 
classes mentioned, as that in this case does. It isa rule 

‘which may be gathered from the cases that whenever a 
debtor has notice or ought to know that he owes a certain 
sum, and when he is to pay, if he fails to pay it, he ought 
to pay interest. In the present case although we may 
assume that the defendant had notice by the commence- 
ment of the action, that he was looked to for the payment 
of damages, yet as a fact, not only was the amount techni- 
cally unliquidated, but owing to the unsettled state of the 
law, it was uncertain. He could not safely and without 
risk pay any sum until it was ascertained by a judgment 
which he might expect it speedily would be. 
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Moreover, although the defendant warranted the article 
and it did not correspond to the warranty, whereby he 
became liable in damages, yet there was no fraud or gross 
negligence on his part. The plaintiff threw him off his 
guard by assuming to select the article, and was guilty of 
what may be called by analogy “contributory negligence.” 
For these reasons we think the plaintiff is not entitled to 
interest. 

He will have judgment here for $2,031.25 and costs. 





Error. 


Per CuRIAM. Judgment reversed. 





———————————————————— | 


*THE BANK OF NEW HANOVER vy, WILLIAMS, BLACK & Co. 


Bank of New Hanover—Charter—Contract—Equitable Assignment — | 
Factor’s Lien—Commercial Usage—Issues of Fact. | 


1. Fhe provisions of section 11 of the charter of the bank of New 
Hanover (Private Laws 1871-72, ch. 31) do not include merchants 
and can not by implication be extended to them. 


2. Under the provisions of such section the lien and advancements 
should be cotemporaneous acts ; it was not intended that the bank 
at any time after making an advancement could take a lien upon all 
future purchases of the mortgagor for a general balance due on such 
advancements, 

3. On the trial below, it appeared that the plaintiff advanced money 
to one M for the purchase of certain rosin, with the understanding 
that M was to draw a draft upon the rosin to pay for the advance- 
ment ; M shipped the rosin to the defendants in New York and drew 





*Farrciorta, J, did not sit on the hearing of this case. 
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upon them in favor of plaintiff, sending a bill of lading to defendants 
with a letter ‘‘ that he had drawn on them at 30 days for $2947.98 in 
favor of the cashier of plaintiff bank, please protect ;’ defendants 
protested the draft for non-acceptance and thereupon plaintiff tele- 
graphed them ‘‘ we hold registered mortgage on rosin shipped you 
by M and must follow it if draft is not accepted ;” at the time of the 
shipment there was a balance due defendants from M on account of 
mutual dealings theretofore of more than the value of the rosin ; 
defendants had no notice of agreement between M and plaintiff that 
the proceeds of rosin should be applied to the payment of the draft ; 
defendants sold the rosin and applied the proceeds due them from 
M; Held, 

(1) That the telegram from plaintiff to defendants was evidence that 
the plaintiff did not claim that its agreement with M constituted an 
equitable assignment. 

(2) That an agreement to pay a debt out of a particular fund is not an 
equitable assignment of the fund; and the agreement between M 
and plaintiff did not vest in the plaintiff any title, legal or equitable, 
to the rosin when purchased. 

(3) ‘lhat it was properly submitted to the jury as to whether or not the 
draft and letter constituted an instruction to defendants, by commer- 
cial usage, t » appropriate the proceeds of the rosin to the payment 
of the draft ; and the jury having fonnd in the negative, the plaintiff 
can not recover, 

(4) That it was nct error to submit to the jury, an issue, that even if 
such iastruction was given, did the long continued dealings between 
M and defendants, leaving a balance due them, warrant the defen- 
dints by the commercial usage of New York in refusing to accept 
the draft and.in applying the proceeds of the rosin to their own 
balance, 

4. In such case the defenJants, not being parties or privies to the 
agreement between M and plaintiff, were left free to enforce their 
factor’s lien against the proceeds of the rosin consigned to them by 
M, without liability to plaintiff. 

5. Courts, in administering commercial law, have the power and it is 
proper to submit to a jury as a question of fact, as well what is the 
mean nz of commercial terms, as what was the established commer- 
cial usage in respect of a certain course of dealing. 


(Simonton vy, Lanier, 71 N. C, 498, cited and approved.) 


(READE, J. Dissenting.) 
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Civit Action, tried at Fall Term, 1877, of New Ian- 
oveR Superior Court, before Moore, J. 

The plaintiff bank was duly chartered by an act of as- 
sembly ratified on the 12th of January, 1872, and by a 
power alleged to have been granted, it took a mortgage on 
the 6th of April, 1873, from Moffit & Co., merchants in the 
city of Wilmington, to secure payment of $20,000 ad- 
vanced to enable them to carry on business. This mortgage 
was proved and registered on the 9th of July, 1873, On 
the 9th and 10th of September, 1873, Moffit arranged 
with plaintiff to raise money on a shipment of 1,003 barrels 
of rosin. At this time the balance due on the original ad- 
vancement exceeded the amount in controversy in this ac- 
tion. He obtained the money with the understanding that 
he was to draw a draft on the rosin to pay for the advance- 
ment, and shipped said rosin on said 10th of September to 
defendants, commission merchants in New York, in the 
usual course of trade with a bill of lading, and a letter 
stating “that he had drawn on defendants at 30 days for 
$2,947.98, in favor of the cashier of plaintiff bank, please 
protect,” and signed by Moffit & Co., who informed the 
plaintiff thereot. The draft was for the invoice value of 
said rosin. Moffit commenced shipping cotton and naval 
stores to defendants in 1872, and so continued until the time 
of the above transaction, when defendants protested the 
said draft for non-acceptance, and thereupon the plaintiff 
telegraphed to defendants,—“ we hold registered mortgage 
on rosin shipped you by Moffit, and must follow it if draft 
is not accepted,” which was the first information defendants 
had of plaintiffs’ claim to the rosin in their possession, it 
having been delivered to them by virtue of said bill of lad- 
ing. Atthe time of said shipment, the balance due the 
defendants from Moffit on account of mutual dealings as 
aforesaid was about $3,000. ‘Ihe rosin was sold by defen- 
dauts in the usual way, and the amount realized ($2541,96) 
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was placed to the credit of Moffit & Co., leaving an unpaid 
balance still due the defendants. 

On the 13th of September, 1873, Moffit & Co. failed in 
business, and have since been largely insolvent. The defen- 
dants did not know of said failure when they refused to 
accept said draft, and it was admitted that they had no no- 
tice of the agreement between the plaintiff and Moffit, that 
the proceeds of the sale of said rosin should be applied to 
the payment of said draft. ‘The plaintiff, however, con- 
tended that the words “please protect” in said letter was 
a commercial phrase to which, taken in connection with the 
letter, the usage among merchants had attached a technical 
and well known meaning, to-wit, an instruction to defen- 
dants to apply proceeds of that shipment to payment of that 
draft ; and evidence was adduced to show the same, which 
was replied to by the defendants, who insisted that in this 
case they had a right to appropriate said proceeds, by the 
custom of merchants, to the payment of their own balance. 
There was much evidence upon this point. The plaintiff 
claimed the right to recover the amount of sales of the 
rosin by virtue of said mortgage, and also by virtue of an 
equitable assignment of the proceeds thereof by Moffit to 
the plaintiff. 

The issues submitted to the jury, which are material, 
were as follows :— 

1. Did Moffit & Co. consign to defendants on the 10th 
day of September, 1873, 1,003 barrels of rosin of the in- 
voice value of $2947,98, with instructions to appropriate 
and apply the proceeds thereof to the payment of a draft 
of same date and like amount, payable to the order of S. 
D. Wallace, cashier of plaintiff, thirty days after date? 
Ans.—No. 

2. If such instructions were given, and there had been a 
long series of shipments and drafts, in the course of which 
Moffit & Co., became indebted to defendants, was there any 
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general commercial usage in New York by which defendants 
were entitled to refuse the draft, and apply the proceeds of 
this shipment to their own balance? Ans.—Yes. 

His Honor thereupon rendered judgment for the defen- 
dants, and the plaintiff appealed. 


Messrs. C. M. Steadman and W.S. ¢ D. J. Devane, for 


plaintiff. 
Messrs. A. T. & J. London, for defendants. 


Byxum, J. This is an action by the plaintiff to recover 
from the defendants the sum of $2541.98, the proceeds of 
the sale of 1,003 barrels of rosin, sold by them. The plain- 
tiff corporation bases its right of recovery upon two alter- 
native propositions; first, that it had acquired the legal 
title to the rosin under a mortgage executed by Moffit & 
Co., to the plaintiff, bearing date the 6th of May, 1873; and 
second, under an equitable assignment of the proceeds of 
the sale of the rosin alleged to have been made to the plain- 
tiff by Moffit & Co., on the 10th of September, 1873. 

We will first dispose of the claim under the mortgage. - 
By § 11 of the charter of the plaintiff corporation, it is pro- 
vided: “That to aid planters, miners, manufacturers and 
others, the said bank shall and may have power tu advance 
or loan to any planter, farmer, miner, manufacturer or other 
person or persons, any sum or sums of money, and to secure 
the repayment of the same, taking in writing a lien or 
liens on the crop or crops to be raised, even before planting 
the same, or upon the present or prospective products of 
any mining operation, or upon any article or articles then 
existing or thereafter to be made, purchased, manufactured, 
or otherwise acquired, and any lien so taken shall be good 
and effectual in law,” &e. 

The mortgage under which the plaintiff claims was exe- 
euted the 6th of May, 1873, and registered the 9th of July, 
1873, and the rosin claimed under it in this action was pur- 
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chased by Moffit & Co., the mortgagors on the 10th of Sep- 
tember, 1873, thereafter, and by Moffit & Co. was on the 
same day consigned to the defendants, commission mer- 
chants in New York, for sale. Moffit, the mortgagor, was 
neither a planter, miner nor manufacturer, but was a mer- 
chant only. The act therefore does not expressly embrace 
a merchant, and it is by construction only that he can be 
included in this section of the charter. 

We by no means decide that any of the classes expressly 
named, can execute a mortgage of property, indefinitely 
thereafter to be acquired, which shall be valid as to third 
persons. Such a provision in the charter is so obviously an 
“ exclusive privilege” within the meaning of the constitu- 
tion, and so opposed to common right and the general law 
of the land, and if it could be enforced by law, would be 
such an incubus upon that freedom of commerce which it is 
the policy of this State and country to foster and encourage, 
that this Court would long hesitate before affirming its 
validity. Simonton v. Lanier,71 N. C., 498. We waive 
that discussion and confine ourselves to the construction of 
the section. 

1. The language of the section does not embrace merchants, 
and we can not by implication extend it to them. They 
are a class distinct from the producing class. Merchants 
are not producers, and it was the manifest purpose, at the 
time this charter was granted by the legislature, to benefit 
that class. The persons expressly described are planters, 
miners and manufacturers, who are producers. If it were 
necessary to give effect to the words “others” and “other 
persons ” to make complete sense, as is contended by the 
plaintiff, those words might be extended so as to embrace 
persons occupied in the fisheries, for instance, as an impor- 
tant producing class. This would satisfy the letter without 
violating the spirit and purpose of the act, by giving it the 
universal and dangerous application contended for. 
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2. The section of the charter we are considering provides 
that to aid planters, &c., “advancements may be made,” 
&c., “taking liens,” &c., plainly contemplating that the 
“lien ” and the “advancements ”—the one in consideration 
of the other—should be contemporaneous acts. It was 
never intended under this section that the bank could at 
any subsequent period of time after the advancements had 
been made, take a lien upon all future purchases for a gen- 
eral balance on such advancements. The mortgage under 
consideration was made by Moffit & Co. to the plaintiff, not 
to secure advances then to be made or thereafter—like the 
mechanics’ or farmers’ lien—but it was made to secure a 
general balance of an indefinite past indebtedness. This is 
an improper construction of this section of the charter, 
when under this mortgage a legal title is set up to property 
purchased in the usual course of mercantile trade subse- 
quent to the execution of the mortgage. The mortgage 
nevertheless is not invalid, for under the first section of the 
charter, the bank is endowed with “ capacity to take, hold 
and convey real and personal property and with all the 
powers, rights, and privileges granted to any bank by that 
or any preceding legislation,” &c. Under this provision it 
was competent for the bank to take this, or other mortgages 
to secure a present or past indebtedness. But it can not be 
contended that such a mortgage expressly securing a past 
debt of $20,000 and that only, can be extended so as to vest 
in the mortgagee the legal title to 1,003 barrels of rosin, 
purchased by Moffitt & Co.,four months after the execution 
of the mortgage. Unless it can have this effect (and it cer- 
tainly can not) for the purpose of this action the mortgage 
must be put out of the way. 

Failing to recover upon the mortgage the plaintiff falls 
back upon the claim of an equitable assignment by Moffitt 
& Co. of the anticipated proceeds of the sale of the rosin. 
To this new cause of action the defendants make a prelimi- 
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nary objection, that to constitute an equitable assignment 
the intent and agreement to make the transaction such, 
must appear, and that such intent and agreement, not only . 
do not appear but are here rebutted; because when the 
plaintiff received notice on the 22d of September that the 
defendants had protested the draft of Moffitt & Co., payable 
to S. D. Wallace, cashier, it dispatched to the defendants a 
telegram in these words: “ We hold registered mortgage on 
the rosin shipped you by Moffitt, and must follow it if draft 
is not accepted.” From this telegram it appears that the 
plaintiff did not then claim or rely upon the agreement and 


. promise of Moffitt & Co. as constituting an equitable assign- 


ment or other contract which could be enforced, but on the 
contrary relied solely upon its rights as derived from and 
under the mortgage. This is a strong view of this part of 
the case, for if the parties themselves intended to make no 
such contract as is now insisted on, the law will not step in 
and make one to the prejudice of intervening rights of per- 
sons dealing with the property in the usual course of trade. 

The exact transaction between the plaintiff and Moffitt 
& Co. as found by the jury was this: “ That the said draft 
was discounted by the plaintiff and the money advanced 
for the purchase of said 1,003 barrels of rosin, at the re- 
quest of Moffit & Co., upon the understanding and agree- 
ment that the proceeds of the sale of said rosin so purchased 
should be applied to the payment of said draft for $2,947.98.” 
This contract did not vest in the plaintiff any title in the 
rosin when purchased, either legal or equitable. 

An agreement to pay a debt out of a particular fund is 
not an equitable assignment of that fund. The distinction 
is between promise and performance; a promise is some- 
thing to be done, an assignment is something done and fin- 
ished, leaving nothing more in the assignor to do, to com- 
plete the right. For the breach of promise the aggrieved 
party must proceed against the promisor for damages or 
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specific performance, while upon the assignment he may 
proceed for the fund itself against the party in possession. 
3 Lead. Cases in Eq. notes to Row v. Dawson, 230; Trist v. 
Child, 21 Wall. 447; Christmas v. Russell, 14 Wall. 84. 

The plaintiff, however, does not so much rely upon this 
particular agreement between it and Moffit & Co. to have 
constituted an equitable assignment of the fund, as upon 
the subsequent draft and letter, construed together, amount- 
ing to such an assignment. If the draft and letter constitu- 
ted an instruction that the proceeds of the sale of the rosin 
should be applied to the payment of the draft, we might 
concede for the purposes of this case that such an instruction 
was an equitable assignment, and that the defendants could 
not receive the consignment without incurring the obliga- 
tion to pay the draft, the one thing being the compliment 
of the other, This proposition was the plaintiff’s chosen 
battle ground, and without at all admitting that the affirma- 
tive of it would establish the plaintiff’s right to recover, 
the defendants joined issue upon it. It became material, 
therefore, to ascertain the commercial construction of the 
terms employed in the letter and draft, by commercial men 
in the course of their business, as constituting or not consti- 
tuting the “ instruction ” contended for by the plaintiff. 

It was admitted that the meaning and effect of these in- 
struments were to be arrived at by the commercial usage. 
The question was submitted to a jury in the first issue, and 
upon the evidence of merchants it was found by verdict that 
by the custom of merchants such a draft and letter do not 
constitute an instruction to appropriate and apply the pro- 
ceeds of the sale of the rosin to the payment of the draft. 
This finding of the jury would seem to be decisive of the 
case, for if no appropriation of the proceeds of the sale had 
heen made by Moffit & Co., and regarding the equities of 
the parties as equal, the one who acquires the possession or 
legal title will not be compelled to yield it until his: claim 
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is satisfied. This would be so apart from the rights of the 
defendants as the factors of Moffit & Co. But it was far- 
ther insisted by the defendants that even if the consignment 
of the rosin had been accompanied by the instruction, as 
contended for by the plaintiff, yet if there had been a long 
series of shipments and drafts, in the course of which Mof- 
fit & Co. became indebted to the defendants, then by the 
general commercial usage in New York the defendants were 
entitled to refuse the draft and apply the proceeds of the 
shipment to their own balance. 

This question of a general commercial usage, though ob- 
jected to by the plaintiff, was also submitted to the jury as 
one of fact, and it was found by their verdict upon the sec- 
ond issue that such was the custom of merchants in New 
York. This issue and finding do not seem to us to be ma- 
terial, after the jury upon the first issue had found that by 
the law merchant, the shipment had been made to the de- 
fendants without imstruction as to the application of the 
proceeds of sale; for in the absence of such instruction a 
factor has the undoubted right to apply such proceeds of 
sale to the payment of a general balance due from his cus- 
tomer. So that the jury by their verdict upon the second 
issue in connection with their finding upon the first, only 
declared what the law was without such finding.. Such an 
issue and verdict can not be assigned for error. ‘ Factors 
and brokers to whom goods are consigned to be sold,” says 
Addison, “have a lien for the general balance due to them 
from their employers or principals in the ordinary course of 
their business as factors, and for their acceptances on behalf 
of such employers, upon the goods whilst in their posses- 
sion and on the moneys realized by the sale of them. This 
right exists universally by the custom of the trade. It is 
part of the law merchant, and as such is judicially taken 
notice of by the Courts, no proof ever being required as a 
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matter of fact that such general lien exists.” 2 Add. on 
Cont., § 932. 

To such an extent are the rights of lien of the factor pro- 
tected by the law merchant that even where he has made 
advances on the credit of a deposit, not knowing the depos- 
itor to be an agent, he can retain for a general balance due 
by such agent, against the true owner; and the same rule 
applies to insurance brokers, 2 Add., § 933, and note. The 
rights of the factor are well illustrated in the late case of 
Exchange Bank of St. Louis v. Rice,107 Mass., 37, which 
is directly in point. There, a merchant consigned twelve 
bales of cotton to a factor and on the same day drew a bill 
of exchange upon him expressed on its face to be drawn 
“against twelve bales of cotton,” procured its discount by a 
bank, and advised the factor of the consignment and the 
draft. Upon presentment of the draft the factor refused to 
accept it and advised the merchant by letter that he did so 
because he had not received the bill of lading, and that he 
would accept when the bill was received. Two days later 
he received the bill, and a few days afterwards the bank to 
which his letter in the meantime had been shown, again 
presented the draft to him together with his letter and a 
duplicate bill of lading, and requested his acceptance, which 
he again refused. Upon the subsequent receipt of the cot- 
ton, the factor sold it and credited its proceeds to the mer- 
chant, who was his debtor to a large amount. It was there 
contended, as it has been here, that the plaintiff had an 
equitable lien upon the cotton to the extent of the draft 
discounted by the bank, that it had bought the draft with 
the memorandum (“against twelve bales of cotton”) upon 
it and in reliance upon the cotton as security for its pay- 
ment ; that under these circumstances the defendant could 
not accept the consignment without accepting the draft. 
But the Court decided otherwise, and held that the plaintiff 
had acquired no title to the cotton against which the draft 
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was drawn ; that the bill of lading was not attached to the 
draft or made payable to the holder thereof, or delivered to 
the plaintiff. The cotton was not of sufficient value to pay 
the draft, and the balance of account between the defendant 
and drawer was largely in favor of the defendant. There 
was no ground, therefore, for implying a promise from the 
defendant to the plaintiff to pay either the amount of the 
draft or the proceeds of the cotton. 

“The plaintiff,” said the Court, “did not take the draft 
or make advances upon the faith of any promise of the de- 
fendant or of any actual receipt by him of the cotton or the 
bill ot lading, but solely upon the faith of the drawer’s sig- 
nature, and implied promise that the defendant should have 
funds to meet the draft. The whole consideration for the 
defendant’s promise moved from the drawer and not from 
the plaintiff. And the defendant made no promise to the 
plaintiff.” See also Tiernan v. Jackson, 5 Pet. 580; 1 Sandf. 
416; 1 Seld. 525; 3 B. & Ald. 643; 3 Sand. 258; 18 Wend. 
319. 

So that whatever may be the rights and the remedies of 
the plaintiff and Moffit & Co. between themselves, and 
arising out of their contracts and promises, the one with and 
to the other, the defendants, who were not parties or privies 
thereto, and made no promise to the plaintiff, have not made 
themselves liable for the claim of the plaintiff, but are left 
free to enforce their factor’s lien against the proceeds of the 
rosin consigned to them by their debtor, and in execution 
of the contract with Moffit & Co., upon the faith of which 
the advancement was made. Robey ¢ Co. v. Ollier L. R., 
7 Ch. App., 695, (3 Moak, 571). 

We are aware that there are dicta in some of the elemen- 
tary writers upon this subject, that when one writes to his 
factor that he has sent him certain goods for sale, and drawn 
of him to a certain amount, the factor if he receives the con- 
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signment would be bound to accept the bill. 1 Pars. Bills 
and Notes 291 ; 2 Story Eq. Jur. § 1045. 

But it will be found on examination that the authorities 
they cite do not support them, or are explained away or 
overruled by subsequent decisions, and that the law is cor- 
rectly stated in Exchange Bank v. Rice, 107 Mass. 87. See 
also 1 How. 239; Sweeny v. Easter, 1 Wall. 166 ; 1 Smith L. 
C. 635, 417; 5 Sandf. 267; 1 Sugden on V. & P. 381. 

If the finding of the jury upon the second issue had not 
become immaterial by the finding upon the first, it would 
seem to be settled by the highest authority that the Courts 
in administering the commercial law have the power, and it 
is proper to submit to the jury as a question of fact, as well 
what is the meaning of commercial terms, as what was the 
established commercial usage in respect of a certain course 
of dealing; as for instance, the meaning of the words 
“please protect,” and whether factors can refuse to accept a 
draft in a case like the present and apply the proceeds of 
sale in payment of a general balance. 

Merchants dealing in a particular kind of merchandise, 
and bankers discounting bills of persons in particular trades 
are presumed to know, and make their contracts in reference 
to the custom of the trade. In Ke Parte Watkins L. R, 8 
Ch. App. (6 Moak’s Eng. Rep. 466) Sir G. Metuiss L. J. 
said: “I must also say I think it extremely desirable that 
as far as can be done consistently with the rules of law, the 
law should be so interpreted as to be in accordance with the 
customs of trade. To make the law needlessly conflict with 
the customs of any trade causes the greatest inconveniences 
and injustice to persons in that trade.” Also Ashforth v. 
Redford, L. R. 9 C. P. 20 (7 Moak’s Eng. Rep. 135.) 

In conclusion, the plaintiff here had a well known and 
usual means of protection which he refused or neglected to 
take, to wit, either to take the bill of lading deliverable to 
its own order, or to attach the bill of lading to the draft, not 











142 IN THE SUPREME COURT. 





DoBSON 0. CHAMBERS, 





to be delivered to the drawee until he accepted the draft ; 
and it was in evidence that such was the custom where the 
drawer was weak. The plaintiff well knew that Moffit & 
Co. were weak, for it had a mortgage upon all they had 
then, or should ever thereafter acquire by the terms of it. 
The plaintiff at the date of the draft knew that the firm of 
Moffit & Co. were insolvent and it is evident put a mistaken 
reliance upon the effect of the mortgage, or upon the person- 
al promise of the firm. 
No error. 


Per CuRIAM. Judgment affirmed. 








JOSEPH W. DOBSON v. JOHN G. CHAMBERS, Adm’r. of John 
Brigman. 


Contract—Substitution of Security—Evidence—Practice. 


1, On the trial below, it appeared that B and W, partners, executed a 
certain note im bank, with one P as security, which at maturity was 
replaced by another note executed by the same parties; that the 
latter after it became past due was surrendered to one V in exchange 
for certain drafts drawn by him upon W and payable to P, which 
drafts were made for the purpose of renewing the note, (B being then 
sick); that these drafts were afterwards taken up by the plaintiff 
who executed his own note to the bank ; Held, that the indebtedness 
of B upon the original notes was not extinguished by the drafts of 
V; but V in his relation to the others was their surety and held 
their note for his own indemnity until relieved by the execution of 
plaintiff’s note. 

2. To charge one with a liability, positive and direct evidence of a pre- 
vious request is not always attainable and is not required ; Therefore, 
where it appeared that the plaintiff had purchased certain stock 
from B and W, partners, and it was in evidence that B had said on 
the day of sa'e that ‘“‘he and W owed a large debt in bank and had a 
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chance to make a large payment in stock ;” that the plaintiff and B 
and W were seen together in conversation and that B afterwards 
said that “‘ he had got $3000 for his stock ;” that afterwards, B being 
then deceased, the plaintiff took up the note of B and W by execut- 
ing to the bank his own note, to which W was a surety ; It was held, 
in an action against B’s administrator, that there was sufficient evi- 
dence to warrant the jury in finding that the plaintiff was requested 
by B and W to take up their note. 


3. Where a substituted security is given at the instance and for the 
benefit of a debtor, the liability of the debtor is not destroyed, but 
is transferred to him who gives such security. 


4, Where on a re-hearing of a case in this Court, it appears that no 
exception to the amount of the judgment was taken in the Court 
below on the trial, nor any issue submitted to the jury, nor any 
reference asked for to ascertain what was really due, and no error 
was pointed out in regard thereto on the former hearing, this Court 
will not disturb the judgment. 


Petition to rehear heard at June Term, 1878, of Tue 
SupREME Court. 

The defendant asked that the case (as decided and re- 
ported in 78 N. C. 334) be reheard for the following 
reasons :— 

1. That he is advised that the holding of the Court,— 
that the liability of John Brigman to the Miners and 
Planters bank upon his note to said bank was not dis- 
charged by the drafts of R. B. Vance,—is erroneous. 

2. That one of the exceptions in the case was,—that 
there was no evidence to support the verdict of the jury. 
One of the issues submitted to the jury and found in favor 
of plaintiff was,—“ did John Brigman and J. W. Woodfin 
in 1860, request plaintiff to pay their bank debt, and 
promise to repay him, if he would do so”? The exception 
so far as this issue was concerned, was not passed upon by 
the Court, and your petitioner insists that there was no 
evidence to support the finding of the jury upon this issue, 
and he was entitled to a new trial on this ground, and it 
was error in not passing upon this part of said exception. 
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3. That another exception in the case was,—that the 
judgment, if for any thing at all, should not be for any 
greater amount than the difference between the amount 
alleged in the complaint to have been paid plaintiff and 
the six thousand dollars. This exception was not passed 
upon, and your petitioner insists that this was error. 

4. That there was error in the holding of the Court,— 
that the taking up the Vance drafts by plaintiff in Septem- 
ber, 1861, was a compliance with his alleged contract with 
defendant’s intestate and J. W. Woodfin to pay their note 
in bank. 


Messrs, Busbee & Busbee, for plaintiff. 

Mr. J. H. Merrimon in his argument for the defendant, 
cited and remarked upon McCombs y. Sudderth, 67 N. C. 
353; Wynne v. Ins, Co., 71 N. C. 121; Com’rs v. Duncan, 1 
Jones 234; Reed vy. Moore, 3 Ire. 314; Wittkosky v. Wasson, 
7TLN. C. 451; State v. Brown, 76 N. C. 222; Henry v. Rich, 
64 N. ©. 379; C. C. P. §§ 132, 233; Murray v. Smith, 1 
Hawks 43; Heilig v. Ford, 64 N. C. 710; 2 Parsons on Cont. 
535, 661; 2 Daniel on Neg. Instr. 260; Story on Prom. 
Notes §§ 104, 438 ; 1 Dev. and Bat. 291; 6 Ire. 133. 


Smita, C.J. The petition asks us to reconsider an ex- 
<eption which it alleges was not passed on when the case 
was decided at the last term. The exception is this: There 
‘was no evidence before the jury to warrant their finding 
ithat the plaintiff discharged the debt of the copartners, 
Brigman and Woodfin, at their instance, or at the instance 
-of either upon any promise of repayment or indemnity. 

. It is true this exception was not specifically noticed 
-and overruled in the opinion then delivered, but it was 
not overlooked. The proof of the copartnership, and that 
it was a copartnership debt, exclusively looked after and 
provided for by Woodfin during Brigman’s illness and 
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after his decease, seemed so fully to involve a common 
responsibility to the plaintiff as to make it unnecessary 
to give the objection a special prominence in the discus- 
sion. 

The defendant’s answer to the allegations of the com- 
plaint in regard to the debt is indefinite if not evasive, 
in that, while the defendant admits that he has heard his 
intestate “say something of a debt due from himself and 
the late J. W. Woodfin to the Miners and Planters bank, 
and that said debt was six thousand dollars,” he does not 
disclose what was said by the intestate, and adds that “he 
has no knowledge, information, or belief concerning said 
debt except from hearsay.” The denials when made are 
almost in the words of the complaint, and are wanting in 
that fullness which is contemplated in our present system of 
pleading and practice. But we attach no special significance 
to these omissions, and will proceed to the consideration of 
the argument of the defendant’s counsel and the alleged 
want of evidence on which it is based. 

The argument is that Brigman’s indebtedness was extin- 
guished by the delivery of the acceptances of Woodfin, and 
did not exist in September, 1861, when the plaintiff gave his 
note and took up the drafts, and that his act, unless dune at 
the request of the intestate was officious, and imposed no 
responsibility ; and that there was no evidence of such pre- 
vious request. Numerous authorities are cited in support of 
the first part of the proposition. Without discussing them 
we content ourselves with saying they do not dispose of the 
point at issue. It is to be observed, however, that as 
positive and direct evidence of a previous request is not 
always attainable, so it is not required to charge one with 
a liability. The plaintiff need not “prove an express as- 
sent of the defendant in order to enable the jury to finda 
previous request. They may infer it from his knowledge 


10 











146 - IN THE SUPREME COURT. 





Dosson 0. CHAMBERS. 





of the plaintiff’s act and his silent acquiescense,” 2 Greenl. 
Ev. § 108. 

The undeniable facts developed on the trial so far as they 
have a bearing on the question now to be considered, are 
these: Woodfin and Brigman were partners in buying 
and selling stock, and in prosecuting their joint business 
borrowed of the Planters and Miners bank the sum of six 
thousand dollars for which, on the 4th day of June, 1860, 
they personally with John E. Patton executed a note paya- 
ble at ninety days. At maturity this note was replaced by 
another of like amount executed by the same parties and 
payable on the 4th day of December following. The last 
note went to protest, und was some time afterwards surren- 
dered to R. B. Vance in exchange for drafts of $3,000 each, 
drawn by him on Woodfin, payable to Patton, and accepted 
and endorsed by them respectively. The drafts were de- 
livered to the bank, as the cashier testities, for the purpose 
of renewing the note of Brigman, who was then sick and 
unable to attend to the matter in person. The drafts were 
taken up by the plaintiff who gave his own note, executed 
xlso hy Woodfin and one Smith, on the 3rd day of Septem- 
ber, 1861, for $6,238.66, payable at six months, and this, 
after successive renewals, was paid by a sale of plaintiff’s 
property under execution. The debt of Brigman was not 
therefore paid in fact, but his note, the evidence of it, trans- 
ferred to Vance, who, in his relations with the other parties 
liable on these accommodation drafts, was their surety, and 
it must be inferred, received and held them for his own in- 
demnity until he was relieved by the plaintiff. It then 
appears that the substitution of Dobson’s note for the accept- 
ances held by the bank was made with the full knowledge and 
consent of Woodfin (upon ‘whom, by the death of Brigman, 
had devolved the sole duty of managing and settling up the 
partnership business) manifested in his signing the plaintiff’s 
original note and its various renewals. In fact and in legal 

















JUNE TERM, 1878. 





Dosson v, CHAMBERS. 





effect the debt secured in the note was Wood/in’s own. debt 
and his copartner’s debt also ; and the only reasonable expla- 
nation of the form of the note must be found in some 
antecedent understanding and agreement, by which the 
plaintiff was to assume the debt and make it.his own. The 
living partner thus directly participates in the transaction 
and assents to the plaintiff’s act, and himself and the part- 
nership taking the benefit thereof must be held responsible 
for its legal consequences. 

But let us examine and see whether there be any positive 
evidence to warrant the tinding of the jury. The statement 
of the testimony shows that in September, 1860, Brigman 
and Woodfin had a large lot of mules in Asheville, their 
common property, of which the former sold to the plaintiff 
a considerable number for $2,875, and Woodfin sold him 
others of the value of $2,500. The trade with Brigman was 
made at his house. . 

A witness who assisted Brigman in driving the stock to 
Asheville at that date, testified that he let Brigman have 
four mules and heard him say “he wanted to put them on 
the debt he and Woodfin owed the bank,” and further, “that 
he and Woodfin owed a large debt in the bank, and hada 
chance to make a large payment in stock.” The witness 
saw the plaintiff, Brigman and Woodfin, in conversation, 
which he did not hear; but while on their way home, 
Brigman told witness “he had got $3,000 for his stock but 
had taken one mule back.” The notes and drafts were all 
produced on the trial. 

Do these facts furnish no evidence that the plaintiff assumed 
the partnership debt under some antecedent arrangement 
with the partners? How were the stock sales to be made 
available for the bank debt except by the plaintiff’s appro- 
priating the money he owed towards its payment? How 
is Woodfin’s conduct after his partner’s death to be recon- 
ciled with the theory of an unauthorized and officious 
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intermeddling? Upon what other principle than a pre- 
vious consent can the act of giving one’s note in place of 
another’s, be accounted for or explained? How. does it 
happen that all the securities, representing in different forms 
the same debt, are produced at the trial uneanceled? We 
ean not say it was an unreasonable inference that the 
plaintiff incurred his liability in consequence of a previous 
request of the partners, one or both, and upon a promise, 
express or to be implied, of reimbursement. Still less can 
we say there was no evidence sufficient to authorize the 
verdict. 

It is not material to ascertain the legal effect of an ex- 
change of one note for another executed by a different 
person and for the same debt upon the rights of the 
creditor, and whether thereby the former obligation 
beeomes extinct, or the securities are cumulative in his 
hands. The authorities collected in the carefully prepared 
brief of defendant’s counsel are mainly directed to the 
elucidation of this point. However this may be, when the 
substituted security is given for the benefit of the debter 
and at his instance, his liability is not destroyed, but 
transferred ; and out of the very act of discharge, springs a 
new obligation to him who discharges it. Through all the 
forms which the debt at different times has assumed with 
the additional sureties, a subsisting liability to some one has 
rested upon the debtor, and when the debt was ultimately 
paid out of the proceeds of sale of the plaintiff’s property, 
and all the other sureties thereby released, the intestate 
became absolutely liable to the plaintiff as a surety who 
had paid his principal debt, and by virtue of that relation 
between them. 

It has been suggested that the judgment is for too large 
a sum, and ought to be reduced, and estimates have been 
submitted making a considerable reduction. It may be 
that the sum is excessive, but no exception seems to have 
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been taken in the Court below to the amount, if defendant. 
was liable at all, and none was made in the argument upon 
the former hearing. 

As no issue was submitted to the jury, and no reference 
asked for to ascertain what was really due, and no exception 
in this respect appears upon the record when the judgment 
was rendered, although objection was made to its form in 
another aspect, and no error was pointed out on the former 
hearing, we do not feel at liberty, from estimates mainly 
conjectural, to disturb the judgment. We are therefore of 
opinion that there is no error in the former judgment, and 
it is affirmed. 


No error, 


Per Curiam. Judgment affirmed. 








NEILL McNEILL v. CHADBOURN & Co. 
Contract—Inspection of Lumber in Wilmington—Vendor. 


The provisions of the} ‘‘act concerning Inspector of lumber in Wil- 
mington” (Priv. Acts 1874-5, ch. 155) are for the benefit of the vendor ; 
and a sale of timber upon an inspection and measurement not in 
accordance with the act, the vendor making no objection thereto, is 


binding upon him. 
(Observations by Smits, C. J., upon the necessity of a ‘‘ statement of 
the case” in a record sent up to this Court on appeal.) 


Crvit Action, tried at Spring Term, 1878, of Rosgson 


Superior Court, before Eure, J. 
The complaint states that the plaintiff had for sale in the 


city of Wilmington a raft of ton timber of superior quality, 
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and that defendant, Green, sold the same to his co-defen- 
dants, and that by their joint action the plaintiff sustained 
loss to the amount of $308.78 in measurement and price, in 
that, a large part thereof was declared to be refuse timber, 
contrary to the statute regulating said measurement, &c. 
In their answer, the defendants alleged that they bought 
the timber from Green as plaintiff's agent, subject to inspec- 
tion; and after some negotiations in respect to the sale, 
Green came to the defendants and stated that he was au- 
thorized by plaintiff to accept their offer, and thereupon 
the bargain was made; they admit that the inspection was 
not in strict accordance with the statute, but was according 
to the invariable usage that prevailed at that time, which 
was known to plaintiff, who was present when the timber 
was inspected, and made no objection to the proceedings ; 
they further alleged that they have paid plaintiff for the 
timber, and that he is precluded by his conduct from setting 
up any claim against them, and they deny that the inspec- 
tion was unfair or unjust. 

His Honor gave judgment for the defendants on the ver- 
dict, and the plaintiff appealed. 


Messrs. N. McLean, and G. Leitch, for plaintiff. 

Messrs. Geo. Davis,and W. F. French, for defendants, 
submitted, that the act of assembly concerning inspectors of 
timber was merely directory, and intended for the benefit 
of the vendor; and being for his benefit, he may waive it, 
Cooley Const. Lim., 180; 10 Eng. Com. Law Rep., 105; 1 
Welsby, 651. The parties are in pari delicto, King v. Win- 
anis, 71 N. C., 469; Latham v. Building Association, 77 N. 
C., 145. The plaintiff is bound by his own action, Campbell 
v. Flemming, 28 E. C. L., 29; Selway v. Fogg, 5,M. & W., 
85; Miller v. Land Co., 66 N.C., 503; Benjamin on Sales, 
39, 806. Plaintiff’s remedy, if he have any, is against the 
inspector. Kerr on Fraud and Mistake, 331. 
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Smitru, C.J. The plaintiff owned a raft of logs at Wil- 
mington, and was offered a certain price for them by de- 
fendants, Chadbourn & Co., which he refused to take. He 
thereupon employed the defendant, Green, as his agent to 
make the sale for him, who applied to the defendants, and 
was Offered a small advance for a portion of the logs, and 
the same price as before for the others. This proposal was 
communicated to the plaintiff, and accepted, and an inspec- 
tion of the timber made by an inspector selected by himself. 
The amount due under the contract, according to the inspec- 
tor’s estimate, was paid to the agent and by him to the 
plaintiff, and a receipt in full taken. The inspection was 
made according to the usage prevailing at Wilmington, but 
not in accordance with the directions of the act entitled 
“An act concerning inspectors of lumber in the city of 
Wilmington.” Private Acts of 1874-75, ch. 155. This 
act, § 4, prescribes how measurement shall be made, and 
what shall be deemed refuse lumber. 

§ 3 declares that no inspection of rafts of lumber shall 
be made except upon the request of the owner or his agent, 
and thatsuch owners “are fully authorized and entitled to 
sell said rafts by bulk or otherwise, at the wharf or elsewhere, 
as they may desire, and in case inspection is had, the same 
shall be before sale is made of the lumber, and the inspector 
shall deliver to the owner or his agent a bill descriptive of 
said lumber, by which bill said lumber may be sold.” The 
plaintiff alleges that a measurement under the provisions of 
the statute would have given him an excess of about $85 
over the sum paid him, and for this difference, stated ata 
much larger amount in the complaint, the action is brought. 

If the act referred to has any application, it is quite obvi- 
ous it leaves the owner at full liberty to make his own 
contract of sale and see to its execution. Its provisions are 
for the benefit and protection of the vendor. The plaintiff 
fully understood and assented to every part of the transac- 
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tion, and though his bargain may not have been judicious, 
he must judge for himself as to that, and for his own errors 
has no just ground for complaint, and no cause of action 
against the defendants. Issues involving these facts were 
submitted to the jury, and they are established by the ver- 
dict. The authorities cited for defendant fully sustain this 
view. 

There is no case made up and sent up with the record, 
and we have to ascertain the facts by examining the plead- 
ings, and the findings of the jury. This is not in accordance 
with the provisions of § 301 of C. C. P., regulating appeals, 
which requires the appellant to prepare a concise statement 
of his case, embodying the instructions given and refused 
when exception is made thereto, and setting out the excep- 
tions themselves in separately numbered articles. The im- 
portance of this requirement of the Code and the frequency 
with which it is disregarded, make it proper to call the 
attention of the profession to the matter, and to say that it 
must be observed. 

It can not be expected of this Court that it shall exp'ore 
voluminous proceedings to ascertain what is in controversy 
and extract the questions arising therein for solution. We 
have already in another case at the present termpai called 
the attention of the profession to the necessity of following 
the directions of the Code in this respect. 

No error. 


Per CurIAM. Judgment affirmed. 
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SEVER & WILD v. J. MCLAUGHLIN & SON, 
Contraet—Judge’s Charge. 


The defendants directed the agent of the plaintiffs to order certain 
cotton bagging to Charlotte, with the understanding that the defen- 
dants should accept and pay for the same if it suited them in quality 
and price. The bagging was attached im transitu at Portsmouth, 
Va., by R & Co. to satisfy a claim held by them against the agent of 
the plaintiffs. Defendants intervened, by leave of Court, in the 
attachment proceeding, and claimed the property as theirs. The 
controversy with R & Co. was finally settled by their paying to de- 
fendants a certain sum for their interest in the property ; Held, that 
the transaction amounted to a conversion by defendants of the plain- 
tiffs’ goods entitling the latter to a recovery. 


Held further, that the Court should have so instructed the jury instead 
of leaving it to them to decide the matter by the testimony of one of 
the defendants as to what he meant by his conduct in representing 
the firm. 


Crvit Action tried at Spring Term, 1878, of MBoxLEN- 
BuRG Superior Court, before Cox, J. 

It was alleged that the plaintiffs, a firm doing business in 
Boston, sold to the defendants a lot of bagging, and brought 
this action to recover the price thereof. The defence set up 
was that the transaction was had with one J. Y. Bryce, and 
that after shipment of the goods, they were seized in Nor- 
folk as the property of Brice, to satisfy a certain debt he 
owed toa Norfolk house. The evidence as stated in the 
case agreed was substantially as follows: Said Brice, a wit- 
ness for the plaintiffs, testified that about the 11th of Octo- 
ber, 1873, he called at the store of defendants in the city of 
Charlote, and told them that plaintiffs wished to sell cotton 
bagging, and solicited their order. Defendants replied that 
they would give thirteen and a half cents a yard for fifty 
rolls and requested witness to telegraph to plaintiffs to that 
effect, which was done. The witness also wrote to plaintiffs 
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and in reply received their letter of date October 14th, 
1873, inclosing him an invoice of the goods, (and a railroad 
receipt) shipped for defendants, which he delivered to de- 
fendants properly endorsed. The goods not having arrived 
in due course of transit, the witness learned they had been 
attached in Portsmouth, Virginia, as his property in a pro- 
ceeding by Reynolds & Bros. against him, and at once in- 
formed defendants of this fact, asking if they proposed to 
assert their right to the property, to which defendants re- 
plied in the affirmative and stated that they would employ 
counsel to attend to the matter ; that afterwards they hand- 
ed witness a letter from counsel in Norfolk wishing to know 
the names of the witnesses whose testimony would be neces- 
sary in the case which was soon to be tried; that he subse- 
quently learned from defendants that they had received 
$100 from Reynolds Bros. through a party in Charlotte, 
and in consideration thereof had transferred to Reynolds 
Bros. their claim to the goods. 

The plaintiffs also introduced a paper writing sworn to 
by defendants and stating that they had ordered the goods 
of plaintiffs through Brice, to be paid for in thirty days, 
that the same were attached as aforesaid ; that Bryce had 
no interest therein, and that they had shipped cotton to pay 
for the goods, but afterwards drew for the value of the cot- 
ton, supposing the bagging lost. 

The plaintiffs also introduced the record of the said pro- 
ceeding of Reynolds against Bryce, showing that on the 
22nd of October, 1873, Reynolds sued out an attachment 
against Bryce in the Court of Hustings in Portsmouth, 
which was levied upon the goods, then in the possession of 
the Seaboard & Roanoke railroad company, marked to 
Bryce at Charlotte. This record further showed that on 
the 10th of February, 1874, the defendants filed a petition 
in said proceeding, claiming the goods levied on, and it ap- 
pearing to said Court that the petitioners by their attorneys 
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for value received had surrendered to the plaintiffs all their 
interest in the property, and it further appearing that before 
said surrender the petitioners were the owners in absolute 
equity of the same, it was considered and adjudged, by con- 
sent of parties, that the proceeds be paid to plaintiffs, that 
the order theretofore made be set aside, and the petitioners 
recover costs of petition of the plaintiffs. 

One of the defendants testified in his own behalf that 
Bryce came to him about the 11th of October, 1873, and 
told him he had a lot of bagging to sell, and he told Bryce 
he would take fifty rolls when it arrived in Charlotte, if 
the quality and price suited him; that nothing was said 
about the plaintiffs or the price, except that Bryce would 
make it to the interest of witness to buy the goods, and 
that he was well pleased with the house from which he was 
buying. The witness denied that he requested Bryce to 
telegraph as aforesaid, or that he corresponded with said 
attorneys, or that he had endorsed the invoice and receipt ; 
but he took the receipt to the depot and inquired for the 
bagging to see if the quality and price suited, and if so, he 
expected to buy it of Bryce. He further testified that 
Bryce informed him of the said proceedings in attachment 
and asked him for the use of defendants’ name to protect 
the interest of the plaintiffs; that witness at first refused, 
but afterwards consented for him to thus use the name of 
defendants’ firm if he would indemnify them against any 
loss that might result therefrom ; that on failing to indem- 
nify them, and the goods not having arrived, and knowing 
Bryce to be insolvent, the witness consented to a with- 
drawal of his firm name from the suit in Portsmouth on 
payment of $100 by Reynolds Bros. as damages, or to cover 
what he had lost by being compelled to buy bagging for 
his customers at retail prices in consequence of the non- 
arrival of the goods as aforesaid. It also appeared in evi- 
dence for the defendants, by the deposition of John E. 
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Oates, that on the 26th of March, 1874, the defendants gave 
Reynolds Bros. a receipt for $100, for which they surren- 
dered their interest in said suit to them. 

Upon issues submitted the jury found, lst—that the de- 
fendants did not buy the goods in question of the plaintiffs; 
2nd—the defendants did not confirm or assume the contract 
of purchase. 

His Honor among other things charged the jury, that un- 
less there was a contract, defendants could not in law be 
damaged by the non-delivery of the goods, but that the jury 
could take into consideration the defendants’ explanation 
of what he meant by damages,—the loss and inconvenience 
by having to purchase bagging at retail prices. Judgment 
for defendants. Appeal by plaintiffs. 


Messrs. A. Burwell and W. W. Flemming, for plaintifts. 
Messrs. Dowd § Walker and Wilson ¢ Son, for defendants. 


Reape, J. The jury found that the defendants did not 
buy the goods of the plaintiffs, and therefore if there was 
no error in His Honor’s charge, we have to take that to be 
true. We will not stop to consider whether there was error 
in that part of the case, because we are of the opinion that 
even if the first transaction between Bryce and the defend- 
ants did not amount to a purchase upon the part of the de- 
fendants, yet the transaction between Reynolds Bros. of 
Norfolk, and the defendants, made the defendants liable to 
the plaintiffs. 

Taking the transaction to be as shown by the defendants 
themselves, the facts are, that Bryce, the agent of the plain- 
tiffs, offered to sell to the defendants fifty rolls of bagging, 
and that defendants agreed to take the goods on arrival, if 
the goods and the price suifed. That the goods were ship- 
ped by the plaintiffs from Boston to Charlotte, to Bryce, 
who gave the bill of lading and bill of goods to the defen- 
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dants to receive and examine them, to see if they would take 
them. That the goods never arrived, but were attached in 
transitu at Portsmouth on legal process at the instance of 
Reynolds Bros., creditors of Bryce. That in the suit of Rey- 
nolds Bros. against Bryce, in Portsmouth, the defendants 
intervened and claimed the goods as their property, saying 
“ that on or about Oct. 14th, 1873, we ordered of Messrs. Sever 
& Wild of Boston, through Mr. J. Y. Bryce of Charlotte, 
fifty rolls of bagging, to be paid for in thirty days. The 
said bagging was attached by Reynolds Bros. of Norfolk, 
for a debt of J. Y. Bryce & Co. We certify that J. Y. 
Bryce & Co. had no interest whatever in the bagging, and 
that we shipped cotton to pay for the same, but afterwards 
drew for the value of the cotton, supposing the bagging lost. 
(Signed) J. McLavcutin & Son. 


The foregoing was sworn to by J. F, McLaughlin, one of 
the defendants, and filed in the said suit in Portsmouth. 
And the final decree in that suit declares that “on motion 
of J. McLaughlin & Son, by their attorneys, it is order- 
ed, &c. And thereupon the said petitioners, (McLaughlin 
& Son,) by their attorneys, agreeing that for value received 
they have surrendered to the plaintiffs (Reynolds Bros.) all 
the interest they have in this suit, the said plaintiffs to take 
all the interest the said petitioners claim in the property 
attached, to wit, fifty rolls of bagging in this cause, and it 
appearing to the Court by the evidence filed in the cause 
that the said petitioners (McLaughlin & Son) were before 
the said surrender to the plaintiffs the owners in absolute 
equity of the said bagging by consent of parties, it is con- 
sidered by the Court that * * * the proceeds of the 
sale of the bagging be paid to the plaintiffs, Reynolds 
Bros. 

And then the defendants, McLaughlin & Son, gave tu 
Reynolds Bros. the following writing: Received of * * * 
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Reynolds Bros, * * * $100, for which we surrender to said 
Reynolds Bros, all the interest we have in the suit of Rey- 
nolds Bros. against J. Y. Bryce & Co. now pending in the 
Court of Hustings, * * * in which suit we had filed a pe- 
tition claiming the property attached, viz, fifty rolls of bag- 
ging, the said Reynolds Bros. to pay all the costs and to 
take all the interest we claim in said bagging.” Signed by 
J. McLaughlin & Son. 

It is true that J. McLaughlin, the elder who was ex- 
amined as a witness in the case before us, says that all this 
was done at the request of J. Y. Bryce, for the purpose of 
protecting the interests of the plaintiffs, Sever & Wild. But 
it matters not at whose instance it was done, nor what the 
defendants say they meant, the meaning of these writings 
is that the defendants claimed the goods of the plaintifts 
while they were in Portsmouth as their own property, and 
sold them to Reynolds Bros. for a valuable consideration. 

They converted them to their own use. His Honor erred 
in not telling the jury what these writings and proceedings 
meant, and what was their legal effect, and in leaving it to 
the jury to find, from the testimony of McLaughlin, what 
’ he meant. 

One of two things is manifest,—the forwarding the goods 
from Boston by the plaintiffs, to Charlotte for the defend- 
ants, either vested the property in the defendants or left it 
in the plaintiffs. If it vested it in the defendants they are 
liable as purchasers. If it left it in the plaintiffs, then the 
transaction between the defendants and Reynolds Bros, was 
a conversion. And in either event the defendants are 


liable. 


Error. 
eo 


Per CURIAM. Vinire de novo. 
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J. J. LANE v, W. B. RICHARDSON. 


Contract—Joint Obligors—Judgment. 


A judgment suffered by one of several joint obligors on a sealed in- 
strument for the payment of money maturing before the adoption 
of the C. C. P. Title IV, being a proceeding in invitum, is not such 
an acknowledgment by the judgment debtor of a willingness to pay, 
notwithstanding the statutory presumption of payment, as will bind 
his co-obligors., 

(Walton v. Robinson, 5 Ire, 341; Davis v. Coleman, 7 Ire, 424, cited and 
approved. ) 


CiviL AcTION commenced in a Justice’s Court and tried on 
appeal at Fall Term, 1877, of Moore Superior Court, before 
Seymour, J. 

On the 6th of February, 1875, a summons was issued in 
the name of E. A. Craven who was then the owner of the 
note, which is the subject of this action, and directed to 
Killis Gibbs, A. M. McNeill and W. B. Richardson, the de- 
fendant, requiring them to appear before the Justice and 
answer, &c., or judgment would be taken against them for 
the sum due upon a note executed by them for two hundred 
dollars. The summons was served on Gibbs only and judg- 
ment was rendered against him, Subsequently a summons 
was issued in the name of the plaintiff, and served on the 
defendant, under Bat. Rev. ch. 17, § 318, who appeared and 
answered by setting up the statute of limitations as a de- 
fence to the action. It was admitted that at the time the 
summons issued in the name of Craven v. Gibbs and others, 
the presumption had not arisen; that at the time the sum- 
mons issued in the name of J. J. Lane v. W. B. Richardson, 
more than ten years had elapsed since the execution of the 
note sued on; and that since the rendition of the aforesaid 
judgment and before the commencement of this proceeding, 
the plaintiff became the owner of the note and judgment. 
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His Honor being of opinion upon the facts that the judgment 
suffered by Gibbs was an admission not only that Gibbs 
had not paid the note, but that it was unpaid, and that the 
admission of one joint maker rebutted the presumption as 
to all, rendered judgment for the plaintiff, and the defen- 


dant appealed. 


Mr. J. W. Hinsdale, for plaintiff. 
Mr. Neill McKay, for defendant. 


FarrciotH,J. A and B make and deliver their promissory 
mote under seal for the paymentof money. Before the pre- 
‘sumption of payment arises A is sued on said note and 
judgment by default is entered against him. After the 

lapse of ten years from the date and‘maturity of the note 
B was notified under the provisions of C. C. P. § 318, to 
-Show cause why the judgment should not stand against him, 
as if he had been originally summoned. B relies on the 
presumption of payment and the statute of limitations. 
‘The contract being made before 1868 and action brought 
_afterwards, the statutes and law in force before that year 
are applicable. C.C. P. § 16. 

At common law any act or admission of the existence of 
‘the debt, from which the law could imply a promise to pay 
‘it, made by one partner before or after a dissolution of the 

partnership, or by one joint debtor made before or after the 
presumption of payment or the bar of the statute, would 
repel the presumption or bar which would otherwise have 
protected the other debtors; and this was so notwithstand- 
ing the act, Rev. Code, ch. 31, § 84, making all contracts 
_joint and several, on the principle that the debtors were 
co-contractors and jointly liable for the debt. 

By our act of assembly in 1852, Rev. Code, ch. 65, § 22, 
following substantially 9 Geo. IV ch. 14, it is enacted that 
mo such act or admission done or made after the dissolution 
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of the partnership, or after the debt shall be barred, shall 
be received as'evidence to repel the statute, but as against 
the party doing the act or making the admission or ac- 
knowledgment. The question therefore is whether the 
judgment by default amounts to such an admission by 
Gibbs as will deprive the defendant of the benefit of this 
statute and the lapse of time. 

It makes no difference whether the debtors are all prin- 
cipals or whether they are in part sureties. 

They are co-contractors and are jointly liable to the credi- 
tor. In some of the States it is held that an acknowledg- 
ment of the debt and an actual promise to pay it is necessary 
to repel the effect of the statute. This does not however 
appear to be the better opinion, which is that an implied 
promise is sufficient, and this will always arise from the 
direct and unqualified acknowledgment of the existence of 
the debt, when there is nothing in the admission nor any 
attending circumstance which repels the intention to pay. 
For instance, when a creditor receives a dividend from an 
assignee in bankruptcy of his debtor, it would be absurd to 
say that the petitioner by filing and admitting the correct- 
ness of the debt, meant thereby to indicate a willingness to 
pay it, beyond his assets, and therefore the law could not 
imply such promise. In one case where the defendant said 
the debt was just and ought to have been paid long ago by 
his partner, but “he did not think he ought to pay,” this 
Court hesitated and declined to say that the implication 
was sufficient to repel the bar of the statute. Walton v. 
Robinson, 5 Ire. 341. In Moore v. The Bank of Columbia, 6 
Peters 92, the Supreme Court said, “ where there is no ex- 
press promise there must be an unqualified and direct ad- 
mission of a subsisting debt which the party is willing to 
pay.” 

Payment in person or by agent was held to be sufficient 
before the act of 1852, Davis y. Coleman, 7 Ire. 424, and 

11 
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would be so now if made within time, and it is even so 
when made by a stranger veluntarily, if afterwards ratified 
by the debtor. Walton y. Robinson, supra. 

The implied promise must arise out of the act done or 
admission made and not depend upon the original agree- 
ment, except that it may be supported by the same consid- 
eration. 

In the case under consideration no act or actual promise 
is alleged and the action was in invilum against Gibbs, and 
the judgment by default therein was at the instance of the 
plaintiff by the force of the law and not by the consent of 
the debtor. We therefore think there was no such admis- 
sion as showed a willingness to pay the debt on the rart of 
the debtor and consequently the defendant is not liable. 

Error. 


Per CURIAM. Judgment reversed. 





D. B. GHOLSON and another v. R. M. KING. 
Contract— Note—Jnterest. 


A note, as follows, “On the 25th Dec, 1873, I owe and promise to pay 
G, with legal interest, the sum of &c, this 21st Oct. 1871,” bears in- 
terest from its date. 


Orvit Action, tried at January Special Term, 1878, of 
Ha.irax Superior Court, before Schenck, J. 

On the 21st of October, 1871, the parties to this action 
entered into a contract for the sale and purchase of a tract 
of land, as follows: “Know all men, &c., that plaintiffs 


‘ 








a tw a an. 


Ss ~~ &s& - 
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have this day bargained and sold to defendant a certain 
tract of land, adjoining * * * oncondition that defen- 
dant pay $¥60 in five equal installments, (the first payment 
to be made in cash, and notes to be given for the balance) 
and we bind ourselves, &c., te make the defendant, his heirs, 
'&e., a good and lawful deed to said land, when the money 
shall have been paid or tendered for the last, and all of the 
aforesaid notes, with all legal interest, and we further bind 
ourselves to give defendant possession, &c.” This instru- 
ment was signed by the plaintiffs, and the defendant made 
the cash payment, and gave four notes for the balance, pay- 
able respectively on the 25th of December, 1872-’73-’74-’75, 
a copy of one of which is set out in the opinion. 

The plaintiffs contended that these notes bore interest 
from date until paid, but the defendant insisted that inter- 
est should be calculated only from the time the notes be- 
came due. The Court being of opinion with plaintiffs gave 
judgment accordingly, and the defendant appealed. 


Messrs. Mullen § Moore, for plaintifts. 
Mr. J. B. Batchelor, for defendant. 


Farrecioti, J. “Onthe 25th of December, 1873, I owe 
and promise to pay D. B. and J. C. Gholson, with legal inter- 
est, the sum of one hundred and ninety-two dollars for value 
received. Witness my hand and seal this the 2ist day of 
October, 1871. R. M. KING, [seat.”’] 


At the time of making this note and as a part of the 
same transaction, the plaintiffs covenanted with the defen- 
dant to make him title to certain real estate, for which this 
and other notes were given, as soon as the money on said 
notes shall be paid “ with all legal interest,” and the only 
question is, does this note bear interest from its date or 
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maturity? The question depends on a construction of the 
contract, which is quite plain. The terms of the two writ- 
ten instruments are in effect the same. The expression, with 
legal interest, i» a well defined term, and too well understood to 
be regarded as surplusage. These words are never used with- 
out an important meaning in business matters. 

The law allows interest from the time when the debt falls 
due, when not otherwise agreed. Contracts allow it ac- 
cording to their ownterms. The contract in this case with- 
out the werds “legal interest” would not have included 
interest until maturity, and the adoption of these words 
into it necessarily means from the date of the contract. 
The agreement was to pay on a particular day the debt with 
interest, and these words can not be applied to the time 
after maturity, because the law gives interest for that pe- 
riod without these words. 

The consideration for these notes passed into the posses- 
sion of the defendant at or about the date of the contract. 
The profits were probably equal to the interest on the notes 
given for the land. Dorman v. Dibdon, Ryan and Moody, 
N. P. Rep., 881; Chitty on Bills, 446. 

No error. 


Per CURIAM. Judgment affirmed. 





JOHNSTONE JONES v. A, T. MIAL and others. 


Contract—Pleading. 


Where the plaintiff sues upon a special contract involving the per- 
formance of reciprocal acts between himself and the defendant, he 
must aver and show a readiness and willingness to perform on his 
part, Where the contract has been abandoned on both sides the 
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innocent losing party will be driven to a quantum meruit or some 
other form of action founded upon a disaffirmance of the special 


agreement, 
(Smiru, C. J. Dissenting.) 


Crviz Action, tried at Spring Term, 1878, of Waker 
Superior Court, before Seymour, J. 

The plaintiff brought this action for an alleged breach of 
a contract which is substantially as follows: This agree- 
ment made on the 30th of May, 1876, between the plaintiff 
and defendants, witnesseth, that the plaintiff covenants to 
establish a weekly agricultural journal, * * * and the 
defendants covenant to furnish the plaintiff with a paid up 
list of annual subscribers, not less than fifteen hundred, at 
two dollars each per annum, one thousand of them to be 
furnished by the Ist of October, 1876, and the balance by 
the following January * * * and the plaintiff covenants 
to execute a bond for the publication of the same, and to 
pay to the treasurer of the State grange one half of all the 
cash received by him on account of subscriptions furnished 
by defendants, or from other sources, over and above the 
guaranteed subscription of fifteen hundred * * * said 
payments to be made quarterly and continue until $3,000 
and interest shall have been paid. 

The case states the evidence of the plaintiff,—that in 
pursuance of the contract the plaintiff commenced the 
publication of the journal on the 2nd of August and con- 
tinued until the 25th of October, 1876, satisfactorily to 
defendants, a thousand copies being issued each week. The 
plaintiff executed the required bond which was accepted by 
defendants. One hundred and fifty-six subscribers were 
secured, and the plaintiff received $348 in payment for 
their subscriptions. During the said month of October 
several interviews were had between the parties, and the 
plaintiff informed the defendants that he had exhausted 
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all his means in the publication of the paper, and that 
unless they complied with their contract the paper must 
stop, and he proposed that if they would advance him $600 
on the contract, he would continue its publication until the 
general meeting of the State grange in February, 1877, 
which the defendants declined, and thereupon the plaintiff 
discontinued the publication, and soon afterwards sold the 
name, good will, subscription list, &c., belonging to the 
paper, for $200. The plaintiff expended $650 in its publi- 
cation, returned $7.50 to subscribers, informing others that 
he and defendants were liable for their subscriptions, and 
owed $120 to an assistant editor. 

The witness further stated that he had had experience in 
the newspaper business, and that a paid up subscription 
list had & definite market value. After argument of counsel, 
the Court stated that the plaintiff could not recover on the 
contract, and that the measure of damages was the value 
of his services in attempting its performance, and the 
amount expended by him over the amount received. In 
submission to this intimation, the plaintiff asked to be 
allowed to introduce further evidence as to the amount of 
damages, which the Court refused ; but offered to allow an 
amendment of the pleadings so as to declare on the general 
assumpsit. The plaintiff declined to amend, took a non- 
suit and appealed. 


Messrs. W. W. Jones, G. H. Snow and Merrimon, Fuller ¢ 
Ashe, for plaintiff. 
Messrs. E. G. Haywood and J. B. Batchelor, for defendants 


Reape, J. The parties entered into a written contract to 
establish a public journal, the success of which was uncer- 
tain, depending upon popular fayor. It is fair to suppose 
that each party intended and endeavored to perform what 
was promised, and that the failure was accidental. It is 
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conceded by the defendants that they made the first breach 
in not furnishing the number of paid up subscribers by the 
1st of October, as promised, and they do not controvert the 
position that if the plaintiff had abided by the contract he 
could have sued upon it and recovered of the defendants 
for their breach, but they deny the plaintiff’s right to sue 
upon the contract, because he elected to rescind it and put 
it beyond his power to perform it by selling out the enter- 
prise. And so the defendants say, that just as both made 
the contract, so both broke it, and therefore neither can sue 
upon it. So His Honor held. And we are of the same 
opinion. 

The position which the plaintiff endeavored to support 
is that the covenants are independent, and that he can 
maintain an action against the defendants for their breach 
without alleging performance or readiness to perform on 
his part. But that is not so. The contract has but one 
subject matter, the establishment of the “journal” to 
which both parties were to contribute, and neither can sue 
the other upon the contract without alleging performance on 
his part. What the rights of the parties may be in an 
action on the common counts is not before us. There is no 


error. 


Smitu,C. J. Dissenting. I do not concur in the opinion 
that the plaintiff is not entitled to recover. It is true that 
under the former system of pleading and practice, technical 
distinctions are made between declarations on special con- 
tracts and on the common counts, under which the nonsuit 
in this case would be required. But, as I understand, these 
technicalities are not recognized in the more rational and 
simple system of our present Code. The Constitution 
adopted in 1868 abolishes the distinction between actions 
at law and suits in equity, and the forms of all such actions 
and suits, and substitutes therefor a single form of action. 
Art. IV, § 1. 
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The complaint which supercedes the declaration is re- 
quired to contain only a plain and concise statement of the 
facts constituting a cause of action, without unnecessary 
repetition, each material allegation being numbered. C. C. 
P. § 93 (2). The judgment where there is an answer may 
be for any relief consistent with the case made by the 
complaint and embraced within the issue. § 219. 

It is the apparent purpose of the ew system, while sim- 
plifying the method of procedure, to afford any relief to 
which a plaintiff may be entitled upon the facts set out in 
his complaint, although misconceived and not specially 
demanded in his prayer. In the present case the essential 
facts are contained in the pleadings, and whether the rem- 
edy is on the special contract or on what are called the 
_- common. counts, it ought not to be denied. It is obvious 
that the funds which were to be furnished by the defend- 
ants through the subscription list were relied on by the 
plaintiff, and necessary to enable him to carry out the 
projected enterprise. Through their failure to perform 
their undertaking, the publication of the paper became 
impracticable, and its suspension and a sale of the mate- 
rials were a necessity forced upon the plaintiff. Regarding 
this as a rescision of the contract, it resulted from the 
wrongful act of the defendants, involving loss to the plain- 
tiff, and excused him from further fruitless efforts to con- 
tinue the publication, and gave him aright to compensation 
against the defendants for damages caused by their viola- 
tion of their engagements. The cases cited and commented 
on in the argument of the defendants’ counsel, all proceed 
upon the distinctions in the form of the remedy between. 
actions on special contracts and those implied by law, and 
do not apply to the present mode of legal procedure. 

No error. 


Per CuRIAM. Judgment affirmed. 
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JOHN S. HENDERSON v. H. A. LEMLY and another, Adm’rs. 


Bond—Liability of Endorser—Estoppel. 


Where the defendants’ intestate endorsed to the plaintiff for value, a 
bond which had been executed to him by one member of a firm in 
the name of the firm ; Jé was held, in an action on the bond against 
the administrators of the endorser, that they were estopped from 
setting up any infirmities in the bond. 


(Sellers v. Streator, 5 Jones 261; Fisher v. Pender, 7 Jones 483, cited, 
distinguished and approved. ) 


Civit Action trid at January Special Term, 1878, of 
Rowan Superior Court, before Kerr, J. 

The plaintiff brought this action against the defendants 
as administrators with the will annexed of John I. Shaver 
upon his endorsement of the following instrument : 

“One day after date I promise to pay John I shaver or 
order the sum of $101.25, value received. Witness, &c., 
this 28th day of February, 1872. 

(Signed) Mutts & Boypen, [SEAL.]” 

The instrument was signed, sealed and delivered by A. 
H. Boyden, one of the firm of Mills & Boyden, for a valua- 
ble consideration to the testator, who endorsed and trans- 
ferred it to the plaintiff for full value as specified on its 
face. The defendants deny the testator’s liability as en- 
dorser under the statute, and say the instrument is not 
negotiable and is inoperative, binding neither the partner- 
ship on account of the seal, nor the individual partners be- 
cause they are not within its terms, according to the ruling 
of this Court in Sellers vy. Treator, 5 Jones 261, and Fisher v. 
Pender, 7 Jones 483. 

His Honor instructed the jury that as defendants had ad- 
mitted that plaintiff had paid their testator full value for 
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the note, they were liable as for money had and received. 
Verdict for plaintiff. Judgment. Appeal by defendants. 


Mr. Kerr Craige, for plaintiff. 
Mr. W. H. Bailey, for defendants. 


Smirn,C.J. (After stating the case as above.) The de- 
fence can not avail to defeat the recovery. If the instru- 
ment be altogether void, there is an entire failure of con- 
sideration and the action lies for money had and received 
to the plaintiff’s use. If the instrument be the act and 
deed of Boyden, it is in fact as well as in form negotiable 
within the statute, and the endorsement renders the testa- 
tor liable as a surety. Bat. Rev. ch. 10, §§ 1, 10. 

The case of Fisher v. Pender, supra, decides that a writing 
in these words,—due J. Fisher forty-five dollars for value 
received, 12th October, 1854, (signed) Pender & Bryan, 
{seal],—executed by one of the partners only, does not, as 
such, bind either the firm or himself. The contrary had 
been held in Elliot v. Davis, 2 B. & P. 338, and Barrie, J., 
delivering the opinion in the former case undertakes to dis- 
tinguish between them in the form of the respective instru- 
ments declared on. In Elliott vy. Davis, these words were 
used: “ Know all men by these presents that J. T. Davis 
and G. Marsh,” &c., and this language it is said indicates 
an intent to impose a personal as well as joint liability, and 
may be effectual as to the partner who made the deed. If 
this authority is recognized, it would seem to embrace the 
case now before us, in which language almost identical ig 
used. But it is not necessary to determine this question. 

The assignment of a negotiable chose in action by en- 
dorsement, besides its legal operation in transferring title, 
contains by implication a warranty, lst. That the instru- 
ment is genuine and valid; 2d. That the parties to it are 
competent to enter into the contract and are bound by it, 
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and 3rd. That the money specified on its face is due. 2 
Parsons on Notes and Bills, 26—29; 1 Daniel on Neg. 
Instr. § 669. ‘ 

If these warranties or any of them fail, the assignee may 
recover adequate compensation for the breach of the contract 
against his assignor. Moreover, in an action against the en- 
dorser of negotiable paper, the same defences are not open 
to him that might be set up by the maker, if the suit was 
against him on the original contract; and some which he 
might set up against the payee, he can not set up against 
the assignee. But we do not propose to discuss these matters 
further. We put our decision upon higher ground, that of 
estoppel growing out of the act of assignment. The defen- 
dant was a party to the bond, and knows, or is presumed to 
know, not only the consideration for which the ‘bond was 
given, but the circumstances attending its execution. He 
has Cealt with it, sold it, and received its value, as a valid 
and subsisting obligation to the plaintiff. There is not any 
defect touching its integrity as a bond apparent upon its 
face. The form of the signature does not disclose the al- 
leged imperfection. If both partners were present directly 
participating in its execution, or the signing partner had 
authority under seal to act for his co-partner, it would be 
the covenant of both. The plaintiff has a right to presume. 
from the testator’s manner of dealing with and diposing of 
the bond, the existence of such facts as give it legal efficacy. 
By his very endorsement the testator has so represented, 
and upon its faith the plaintiff has purchased. The de- 
fendant can not be allowed to take advantage of his own 
wrong and escape the consequences of his own act. It 
would be a fraud on the plaintiff to allow him to prove the 
invalidity of the bond by evidence dehors and thus dis- 
charge himself. 1 Daniel on Neg. Instr. § 674; Story 
Prom. Notes, 128; Bigelow Estop. 429, 479; State Bank vy. 
Fearing, 16 Pick. 533. 
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The principle is forcibly stated by Mr. Justice Davis in 
discussing a kindred subject in a case before the Supreme 
Court of the United States: “It is accordingly established 
doctrine that whenever an act is done or statement made 
by a party which can not be contradicted without fraud on 
his part and injury to others, whose conduct has been in- 
fluenced by the act or omission, the character of an estoppel 
will attach to what otherwise would be new matter of evi- 
dence.” Dairy. United States, 16 Wall. 1. 

The application of the rule to the facts of our case pre- 
cludes the defendant from showing infirmities in a bond to 
which he has himself given currency, as containing a legal 
and unimpeachable obligation. It is not necessary to in- 
quire how far the rule would require modification if the al- 
leged infirmities were patent or communicated previous to 
the assignment, because such is not our case. Our conclu- 
sion is that the testator’s estate in the defendants’ hands is 
liable to the plaintiff, whether the bond is deemed binding 
on the firm, or on the acting member only, or be itself a 
nullity, in this action against the administrators of the en- 
dorser. 

No error. 


Per CurIAM. Judgment affirmed. 








RACHEL JONES x. JOHN ASHFORD. 
Guaranty. 


1. The distinction between a guaranty for the payment of a debt and 
a guaranty for the collection of the same is clear and well defined. 
The former is an absolute promise to pay the debt at maturity if not 
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paid by the principal debtor, and the guarantee may bring an action 
on default of payment at the day named against the obligor. The 
latter is a promise to pay the debt upon the condition that the gua- 
rantee shall diligently prosecute the principal debtor without suc- 
cess. 

2. What amounts to due diligence in any given case is a question of 
law for the Court. 


3. The diligent and honest prosecution of a suit to judgment, with a 
return of nulla bona to the execution issuing thereon, has always 
been regarded as one of the extreme tests of such diligence, and this 
Court adopts it as such. 


4. An agreement in writing ‘‘to guaranty the payment” of a certain 
note to a party named, ‘‘and in case she fail to recover the money 
on said note,” to pay the principal, interest and costs thereon, is 
merely a guaranty for the collection of the note. . 


(Hyman v. Devereux, 63 N. C. 624, cited and approved.) 


Civit Actioy, tried at Spring Term, 1877, of Sampson 
Superior Court, before Segmour, J. 

On the 6th of March, 1869, the defendant sold and con- 
veyed to one B. L. Scott a tract of land. Scott gave his 
note for the purchase money, and secured its payment by a 
mortgage on the land. On the 15th of May thereafter, the 
defendant assigned the note to the plaintiff without en- 
dorsement, and at the same time gave the plaintiff a paper 
writing in the nature of a guaranty, by which the defen- 
dant agreed to guarantee the payment of the note in case 
the plaintiff failed to collect it. 

At the time of the assignment, the defendant proposed 
to John H. Jones, the agent of plaintiff, who arranged the 
matter with defendant for his mother, to transfer the note 
and mortgage without any guaranty, which was declined 
by Jones, who said that he preferred the guaranty of de- 
fendant to the mortgage, and thereupon the assignment 
was made with the guaranty as aforesaid. 

The plaintiff obtained judgment on the note, and sold 
Scott’s equilty of redemption under an execution issuing 
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thereon for $84, and then brought this action on the guar- 
anty for the balance due on the note. 

On the trial the only question was,—whether the rights 
of the defendant under the mortgage passed to the plaintiff 
by virtue of the assignment of the note, and if so, whether 
the plaintiff could maintain this action without and before 
a foreclosure of the mortgage. The question was reserved, 
and after a verdict for plaintiff, His Honor being of opin- 
ion with plaintiff, gave judgment accordingly, and the 
defendant appealed. 


Messrs. W. 8. & D. J. Devane, and D. L, Russell, in their 
argument for plaintiff, cited 2, Parson’s on Notes and Bills, 
142; Day v. Elmore, 4 Wis, 215; 1 Jones on Mortgages, § 
817, and authorities there cited. 

Messrs. Battle ¢ Mordecai, for defendant: The mortgage 
passed to plaintiff, Hyman v. Devereux, 63 N. C., 624; Mil- 
ler vy. Hoyle, 6 Ire. Eq., 269. Diligence of plaintiff before 
guarantor liable, Addison on Contracts, § 1125; Towns v. 
Farrar, 2 Hawks, 166; Eason vy. Dixon, 2 Dev. & Bat., 78; 
and Court can declare as matter of law that plaintiff has 
not used due diligence, Batile v. Little, 1 Dev., 381. 


FarrcioTu, J. The defendant held a promissory note 
against one Scott, secured hy a mortgage on real estate. 
He transferred said note fur value to the plaintiff without 
endorsement, and at the same time agreed in writing “to 
guarantee the payment of the aforesaid note to the said 
Jones, and in case she fails to recover the money on said 
note, that I (he) will pay to ner the principal and interest 
and costs due thereon.” At the time of the transfer, the 
defendant proposed to plaintfff to transfer the note and 


“mortgage without any guaranty, but the plaintiff declined 


this arrangement, saying, that she preferred the guaranty 
of defendant to the mortgage. Judgment and execution 
were had on the note against Scott, under which only $84 














JUNE TERM, 1878 175 





JONES v. ASHFORD, 





could be realized, and this amount is credited by plaintiff 
on her claim. She now demands payment from the guar- 
antor, and he insists that she was bound to foreclose said 
mortgage hefore calling on him. 

The first question discussed in this Court was whether 
the mortgage, under the circumstances in this case, passed 
to the plaintiff with the transfer of the note. Itis well 
settled that the assignment of a note passes to the assignee, 
the mortgage or any other collateral security, unless the 
parties agree otherwise. Hyman v. Devereux, 63 N. C., 
624. 

Without discussing the question, we will assume that the 
mortgage and all the rights and remedies thereunder did 
pass to the guarantee and consider the main question, 
which is,—has the guarantee performed the condition prece- 
dent to her right to sue the guarantor? In contracts of 
this kind the distinction between the guaranty of the pay- 
ment of a note, and the guaranty for the collection of a note, 
or debt, is well marked out in the books and adjudications 
on this subject. The former is an absolute promise to pay 
the debt at maturity if not paid by the principal debtor, 
and the guarantee may begin an action at once against the 
guarantor. The latter is a promise to pay the debt upon 
the condition that the guarantee shall diligently prosecute 
the principal debtor without success. 

We think the present case belongs to the latter of the 
above classes, and that the rule applicable to the case de- 
rived from the contract, is that if the guarantee can not 
collect by due and reasonable diligence, the guarantor will 
pay. What amounts to due diligence, is a question for the 
Court to decide in each case upon the facts found or admit- 
ted. Suppose a case of guaranty for collection, and before 
the maturity of the debt, the principle debtor should reside 
and reraain in a distant State. It would not be reasonable 
to require the guarantee to go there and pursue the collec- 
tion. Suppose the principal debtor can be shown by suffic- 
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ient proof to be entirely and utterly insolvent at the ma- 
turity of the debt, and to continue so. This would seem to 
satisfy the demand of due diligence and excuse any legal 
proceeding whatever. To sue would benefit no one. It 
would be a vain thing, and would incur useless expense and 
trouble. The usual mode of collecting money on a note is 
by judgment, and execution, and there is nothing in the 
agreement to indicate that the plaintiff was to pursue more 
than the usual remedies. Foreclosure of a mortgage is 
generally dilatory and troublesome, and this may have been 
the reason why the plaintiff would not purchase without 
defendant’s guaranty. In Camden v. Doremus, 3 Howard, 
515, it is held that “the diligent and honest prosecution of 
a suit to judgment with a return of nulla bona has always 
been regarded as one of the extreme tests of due diligence.” 
The guarantee is only required to employ the usual legal 
means of collecting, and this is all that is implied in the 
agreement if “she fails to recover the money on said note.” 
The only case we find directly in point is reported in 4 Wis. 
consin, 214, Day v. Elmore, where it is said “ that the return 
of the execution unsatisfied is evidence of the exhaustion 
of the legal means of collection.. The guarantee is not 
obliged to pursue rights, credits, &c., by collateral or unus- 
ual remedies.” In this case it was expressly decided that 
the guarantee was not compelled to foreclose a chattel mort- 
gage atter judgment and execution unsatisfied before his 
right of action arose against the guarantor. 2 Parson’s on 
Notes and Bills, 142; Brockett v. Rich, 23 Amer., 703. 

Our opinion then is that plaintiff may recover, and that 
the defendant will be subrogated to the rights and remedies 
of plaintiff under the mortgage. | 

Let judgment be entered here for plaintiff. 

No error. 


Per Curiam. Judgment affirmed. 
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*JOHN W. BRITT v. JESSE S. BENTON., 


Processioning Land, 


1, Ina proceeding under the processioning act, Bat. Rey. ch. 91, it is 
not necessary that the processioner should sign the report of the 
free-holders ; it is sufficient if it appear affirmatively from the report 
that he was present participating with them. 

2. In such proceeding it is sufficient if a majority of the free-holders 
act. 

3. The act for processioning land having been in operation since 1723, 
the long acquiescence of the Courts raises a presumption of its con- 
stitutionality which, at all events, cannot be questioned by one who 
has voluntarily submitted his claim to the statutory tribunal for the 
settlement of disputed boundaries, 

(Atkinson v. Whitehead, 77 N. C, 418, cited and approved.) 


PROCEEDING under the statute, Bat. Rev. ch. 91, for pro- 
cessioning land, heard on appeal at January Special Term, 
1878, of Wayne Superior Court, before Eure, J. 

The plaintiff gave notice in writing to the defendant that 
on the 8rd of April, 1877, he would with the county sur- 
‘veyor proceed to procession his land adjoining defendant's, 
which was accordingly done and a report and plat made by 
H, G. Maxwell, the surveyor ; and on the 12th of April fol- 
lowing, it was certified to the clerk of said Court that on 
arriving at a certain point in running and marking the lines 
the plaintiff was forbidden by the defendant from proceed- 
ing further, and thereupon the clerk issued a notice to five 
freeholders to meet on the premises with the processioner, 
and after being duly sworn to establish the line and do equal 
justice between the parties interested and report their pro- 
ceedings to Court. The report was submitted on the 14th 





* Faircloth, J, having been of counsel did not sit on the hearing 
of this case. 
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of May following, to which the plaintiff excepted. The 
clerk overruled the exceptions, (which are set out in the 
-Opinion,) and upon appeal His Honor affirmed the judgment 
and the plaintiff appealed to this Court. 


Mr, A. K. Smedes, for plaintiff. 
Mr. H. F. Grainger, for defendant. 


Suita, C.J. The plaintiff’s exceptions to the ruling of 
the Court below, and which are relied on in the argument 
here, will be noticed in their proper order :— 

1. The plaintiff excepts, for that, the processioner did not 
concur in and sign the report of the freeholders, and it does: 
not appear he was in consultation with them. The report 
states that on the 11th of October, 1877, the freeholders af- 
ter being duly sworn “appeared with the processioner on the 
_ disputed line,” and then sets out their action in the premises 
in detail. It thus appears that the processioner was pres- 
ent, participating with the freeholders in what they did, and 
as we must assume, performing his legal duties in regard 
thereto. It is not necessary he should sign the report. The 
act requires the appointment “ of five respectable freehold- 
ers who shall appear with the processioner on the line or 
lines in dispute,” and that they, the freeholders, shall pro- 
cession the same and make report of their proceedings. 
Bat. Rev. ch. 91, § 6, amended by the act of 1874-’75, ch. 
40, § 1. 

2. The next exception is that four only of the five free- 
holders appointed acted in processioning the land and deter- 
mining the disputed lines. Whatever force there might be 
in this objection in the absence of any statutory provision, 
it is remedied by the act which declares that “all words 
purporting to give a joint authority to three or more public 
officers or other pei sons shall be construed as giving such au- 
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thority to a majority of such officers or other persons.” Bat. 
Rev. ch. 108, § 2. 

3. The last exception is that issues of fact regarding 
boundary having arisen and been returned to the clerk, he 
should have transmitted them to the Superior Court for 
trial before a jury there. It is true, the right of trial before 
a jury in all controversies at law respecting property is se- 
cured in the bill of rights annexed to the constitution of 
1776, and also in the constitution of 1868, and in our pres- 
ent constitution. The statute for processioning land sub- 
stantially in its present form has been in operation since 
1723, and numerous cases arising under it has been before 
the Court, and in some of them unfriendly criticisms have 
been indulged in respect to its operation and effect upon 
rights of property ; but in none of them does it appear that 
objection to its validity under the constitution was raised. 
It can scarcely be supposed that this point would have 
escaped the vigilance of counsel and the Court; and the en- 
forcement of the law must be deemed a concession of its 
compatibility with the constitution. We should be reluc- 
tant now by questioning its validity to disturb this long and 
continued acquiescence. Indeed, this method of procedure 
may be regarded as a substitute for a jury trial, possessing 
the advantages of a personal inspection of the land and its 
boundary marks, and the presence before freeholders of the 
different objects to which the testimony of witnesses is di- 
rected. These ceremonies are wanting in a trial before the 
Court. There is the further protection afforded to rights of 
property in the requirement of two successive proceasionings 
to ascertain and determine them. 

But it suffices for our present purpose to say that the 
plaintiff, who alone complains, has voluntarily sought this 
statutory tribunal and submitted his claims to its determi- 
nation. He has waived his right to a jury trial and ean 
not be permitted to repudiate the jurisdiction he has him- 
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self invoked to decide his controversy with an adjoining 
proprietor when the result is adverse to himself. There is 
an apt time and mode in which rights must be asserted, and 
when one must make his election. In our opinion he has 
waived his right, and must abide by his election and its con- 
sequences. Atkinson v. Whitehead, 77 N.C. 418. We there- 
fore overrule the exceptions and affirm the judgment. Let 
this be certified. 


No error. 


Per CurRIAM. Judgment affirmed. 








W. T. BUNTING and others v. JESSE STANCILL and others. 
Proceeding to Drain Land—Jurisdiction. 


1. Under ch, 222, Laws 1876-7, proceedings to drain land must be com- 
menced by summons returnable to a regular term of the Superior 
Court. 

2. The provisions of ch, 142, Laws 1876-7 are repealed by ch. 222. 


PRocEEDING for Draining Lands commenced before the 
Clerk, and heard at Spring Term, 1878, of EpazcomBE 
Superior Court, at Chambers, before Henry, J. 

The defendant objected to the jurisdiction, the objection 
was sustained by the Court, on the ground that the pro- 
ceeding should have been commenced by summons return- 
able to the Court at term time as provided by ch. 222, Laws 
1876-77, and the proceeding dismissed, from which 
ruling the plaintiffs appealed. 
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Messrs. Battle § Mordecai, for plaintiffs. 
Mr. J. L. Bridgers, Jr., for defendants. 


Smiru, C.J. At the last session of the general assembly 
an act was passed and went into effect on the 27th day of 
February, 1877, which repeals chapter 39 of Battle’s Revisal 
and chapter 112 of the acts of 1874-75, and reinstates and 
declares in force chapter 164 of the acts of 1868-69. The 
statute thus revived provides fully for the drainage of wet 
and overflowed lands, through canals or ditches cut in the 
lands of others, and regulates in detail the proceedings 
necessary thereto. 

At the same session another act was passed entitled, “An 
act for draining wet lands,” which was ratified on the 9th 
day of March following, and was in force from and after 
that day. Acts of 1876-’77, ch. 222. This act also under- 
takes to regulate the whole subject of drainage, and is full 
-and explicit in prescribing how its provisions shall be 
carried into effect. It also repeals all laws and clauses of 
laws in conflict with itself. §14. This act directs proceed- 
ings to be commenced by summons “returnable to the 
next term of the Court,” that all persons interested be 
made parties, and that a complaint shall be filed as in civil 
actions. This was not done by the plaintiff, but he com- 
menced his suit asa special proceeding before the clerk 
under the act of February 27th, and if this act is super- 
ceded and annulled by the act of March the 9th, his action 
must fail. This is in our opinion the correct view of the 
case. The two acts are in pari materia, cover the entire 
subject matter of drainage and reclaiming of wet lands, and 
direct how it shall be done. Their provisions are incon- 
sistent, and confusion and embarrassment would flow from 
an attempt to give effect to each. The last expression of 
the legislative will must in such case prevail. It is true 
there may be cumulative remedies for the enforcement of 
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the same right, and to be sought in concurrent jurisdictions. 
But when the right and remedy are given in a single en- 
actment, and as here, are so inseparably associated that the 
one can not be enjoyed except through the use of the other, 
it must be considered as having the effect of repealing the 
former legislation for which it is substituted. The title of 
the act clearly indicates this purpose, as do the provisions 
contained in its body execute that purpose. 

We therefore declare that the plaintiff has misconceived 
his remedy and his action was properly dismissed. 


No error. 


Per Curiam. Judgment affirmed. 








MIZELL & WALKER v. DENNIS SIMMONS and W. J. HARDISON, 
Description of Land—Boundary—Course and Distance—Mistake. 


1, A call in a grant fora line “ beginning at the mouth of a gut, sup- 
posed to be J’s bounds, running along his supposed line south 300 
poles in the pogosin to or near the head of Speller’s creek &c.” indi- 
cates that there was no established and known line, and the course 
and distance being certain in themselves must govern. 

2. In such case the call being from an established corner ‘‘ south 300 
poles in the pocosin to or near the head of Speller’s creek,” the course 
and distance must prevail, without being controlled by the words 
**to or near the head of Speller’s creek.” 

, 8 In such case, to repel the allegation that there was a mistake in 
the mathematical call by course and distance or that there was any 
intention to make the head of the creek the terminus of the line 
irrespective of course and distance, it is competent to consider all - 
the calls of the grant and also the diagram made at the time of the 
entry and survey and referred to in the grant. 
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4. In such case, it was unnecessary as a matter of fact to ascertain 
where was the head of Speller’s creek, because as a matter of law 
the terminus of the line was at the end of the course and distance 
called for. 


5. The Courts will construe ‘‘ east” to mean ‘‘ west,” in the call for a 
line in a grant, when the mistake is obvious and fully corrected by 
the other calls and an annexed plat. 

(Carson v. Burnett, 1 Dev. & Bat. 546; Cansler v. Fite, 5 Jones 424; 
Kissam v. Gaylord, Busb. 116; Spruill v. Davenport, Ib, 184; Lite- 
rary Board v. Clark, 9 Ire. 58; Harry v. Graham, 1 Dev. & Bat. 76 ; 
Cooper v. White, 1 Jones 389 ; Houser v. Belton, 10 Ire. 358 ; Campbell 
v. McArthur, 2 Hawks 83, cited, commented on and approved.) 

(Situ, C. J. Dissenting, cited Waters v. Simmons, 7 Jones 451 ; Cherry 
v. Slade, 3 Murp. 82; Tatem v. Paine, 4 Hawks 64; Brooks v. Britt, 
4 Dev. 481 ; Patton v. Alexander, 7 Jones 608; Nash v. R. R. Co., 67 
N. C, 413; Dobson v. Finley, 8 Jones 495; Green v. Castlebury, 70 
N. C, 20; Literary Board v. Clark, 9 Ire. 58.) 


Civit Action to recover Damages for trespass on land 
tried at Spring Term, 1878, of Martin Superior Court, be- 
fore Henry, J. 

The case involved the title to land, and the material facts 
applicable thereto are as follows: The plaintiffs claimed 


under two patents,—“ A” for 800 acres, dated October 13th, 


1778, lying on the south side of Roanoke river, beginning 
at the mouth of a gut supposed to be Isaac Jordan’s bounds, 
running along his supposed -line south 300 poles in the 
pocosin to or near the head of Middle or Speller’s creek, 
thence north 45 east 160 poles in the pocosin, thence north 
330 poles to Roanoke river, then up the river to the begin- 
ning; and “B” for 300 acres, dated June 15th, 1787, be- 
ginning at an oak opposite to the cedar landing lying on 
the south side of said river, running south 15 east 400 poles, 
thence east to the line of his other land, thence with said 
line 283 poles to said river, then down the river to the first 


station. 
It was conceded that “A” was the beginning of Isaac 
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Jordan’s land, and of the plaintiff’s patent “ A,” the dis- 
tance from the same to the creek, south, being 204 poles. 
The referee to whom the case had been referred, reported 
that the reputed head of Speller’s creek was established to be 
at GB, but that the precise source of the head waters of the 
creek could not be found. He also reported that “the re- 
puted line of Isaac Jordan, which is called for in patent 
‘A’ as Isaac Jordan’s supposed line, is a straight line from 
GB to the sycamore on the river bank; there is however no 
evidence of any marked line, and at the date of patent ‘A,’ 
Isaac Jordan’s line was not known or established ; I decide 
that it does not control the plaintiff’s call for course and dis- 
tance.” 

The grantee had no land or lines east of the first line of 
patent B, which together with the fourth call down the 
river to the beginning, is the material evidence in the 
cause. The line from CH to D by actual measurement is 
282} poles, and from CG to LH is 330 poles. The land 
trespassed upon lies south of the creek. The defendants 
own the land adjoining the plaintiffs’ on the south and 
west. 

The defendants filed exceptions to the referee’s report, 
and those considered material are:—1. That the first line 
of plaintiffs’ patent terminates at the head of the creek if 
it can be found, and that point is the “head” for the pur- 
pose of boundary, which is reputed to be the head of the 
creek and not “ the source or head waters.” 2. The referee 
erred in reporting that plaintiffs’ patent covers the course 
and distance called for; for to do so, the creek must be 
crossed and the line extended 96 poles south of the creek at 
a point 312 yards below the reputed head, and more than 
that below the head waters of the creek. 3. He sets out 
that a line due south from the beginning as called for in 
patent “A” reaches the creek at 204 poles from the river, 
and 57 poles from the point GB, and his conclusion that if 
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patent “A” stops at the creek or at said point, the defen- 
dants have not trespassed on plaintiffs’ land; whereas he 
erred in not reporting as conclusion of law, that the plain- 
tiffs’ line did not cross the creek and that the defendants 
had not trespassed on plaintiffs’ land, and were entitled to 
judgment; that the concurrent testimony of nineteen wit- 
nesses establish the reputed head of Speller’s creek to be at 
the point GB, and the referee should have adopted that as 
the terminus of the first line of plaintiffs’ patent “A.” 4. 
He erred in reporting that Isaac Jordan’s line was not 
known or established in 1787—ninety years ago—inasmuch 
as such proof by witnesses was impracticable, and the line 
is shown by reputation and tradition, which is sufficient in 
law; that marked lines or line trees are not necessary to 
establish the boundary between natural objects called for, 
as here—the sycamore and head of the creek—and he erred 
in attaching any importance to their absence or the want 
of proof of them. 5. As to the line of patent “B” the re- 
feree reported “that the second call was clearly an error, as 
an east course would not strike his other line, when a west 
course would, and the last call says down the river to the 
first station,—I decide that the line mentioned runs west to 
his other line,” &c. ; to which the defendants excepted, for 
that, he erred in construing “ east” to mean “west;” he 
should have decided only that the call should be “to my 
other line” and adopted the line on the diagram which 
strikes his other line at a point 283 poles from the river. 

The referee gave judgment for plaintiffs, and the Court 
sustained the exceptions and gave judgment for defendants, 
from which the plaintiffs appealed. 


Messrs. P. H. Winston and Mullen ¢ Moore, for plaintiffs. 
Messrs. Gilliam ¢ Gatling, for defendants. 


Bynum, J. The decision depends on the length and 
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course of the first line. The beginning corner is upon the 
south side of the Roanoke river, and is not disputed. The 
call of the grant is: “ Beginning at the mouth of a gut, 
supposed to be Isaac Jordan’s bounds, running along his 
supposed line, south 300 poles in the pocosin, to or near the 
head of Middle or Spellers creek.” 

Where the call is for the line of another tract of land, 
the course and distance must yield to it, provided that at 
the time of the grant, the line called for was an established 
line, or capable of being then established. But where 
there is no such established line at the date of the call, a 
call for such line must be disregarded, and the course and 
distance pursued. Carson v. Burnett, 1 Dev. & Bat., 546. 

There was no evidence here, other than what appeared in 
the grant itself, of the previous or contemporaneous exis- 
tence of an Isaac Jordan boundary, or of any grant, deed, 
possession, line or corner answering such a description, But 
the call itself, the “ supposed bounds” and the “supposed 
line” of Issac Jordan, clearly. indicates that there was then 
no established and known line. It was therefore totally 
irrelevant to show, that long subsequent to the grant, a line 
between the beginning corner of the grant and the head 
of Speller’s creek, at GB, proved to be the Walling line, 
was reputed to be the same as the Isaac Jordan line. Course 
and distance, is a certain description in itself, and to make 
it yield to a “supposed line” supported by neither deed, 
possession, nor marked boundaries, would be to make the 
more certain yield to the less certain and fallacious, when 
the rule is that course and distance give way only to some- 
thing which is more certain. 

Laying aside so much of the call as relates to Isaac Jor- 
dan’s bounds and line, the real question in the case is,— 
when the call of a grant is from an established corner on 
the river, “south 300 poles in the pocosin, fo or near, the 
head of “Speller’s creek,” the course and distance must 
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prevail, or be controlled by the call “to or near the head of 
Speller’s creek.” It will be observed that the term “near” 
answers the call of the grant as fully as the word “to,” 
and as it is only comparative as a description of the termi- 
nus of a line, it is vague, uncertain, and establishes nothing. 
We say Neuse river runs near Raleigh, yet it is several miles 
distant. So in Cansler v. Fite, 5 Jones, 424, the call was to a 
Spanish oak “in or near Richman’s line.” The tree could 
not be found, and the distance gave out 30 poles short of 
Richman’s line. The Court held that the call, “in or near,” 
could not control course and distance, and that the line 
terminated at the end of the distance, and could not be ex- 
tended to Richman’s line. Speaking of the term, “in or 
near,” as a definite call,—* How near,” said the Court, “one 
pole or fifty? Either would fill the description.” 

The same principle is decided in Kissam v. Gaylord, Busb., 
116, and Spruill v. Davenport, Ib., 134. Our reports contain 
many decisions in land cases, and perhaps the legal princi- 
ples which should govern in the ascertainment of bounda- 
ries have been as thoroughly discussed and settled in North 
Carolina as in any other State, but we have been unable to 
find a single case where it has been held that when a deed 
without other description calls for a certain course and dis- 
tance to an object designated by the alternative words “to 
or near,” the mathematical call shail be controlled by such 
an ambiguous and elastic description. Neither course nor 
distance can be departed from, further than the one or the 
other is necessarily controlled by other calls which demon- 
strate that the course and distance stated in the deed, were 
stated by mistake. To give such an effect to the undeter- 
minate call, “to or near the head of a creek,” would be to 
cut loose from all the rules established for the ascertain- 
ment of boundaries with the greatest degree of precision 
and certainty. Literary Board vy. Clark, 9 Ire. 58; Harry v- 
Graham, 1 Dev. & Bat. 76. 
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To repel the aliegation that there was any mistake in the 
mathematical call by course and distance, or that there was 
any intention to make the head of the creek, the terminus 
of the line, irrespective of distance and course, it was com- 
petent to consider all the calls of the grant, and also the 
diagram made at the time of the entry and survey, and re- 
ferred to in the grant, and thus made a part of it. By the 
grant and plat annexed, the first call from the river is south 
300 poles to or near the head of Speller’s creek as before 
stated “then north 95 east 160 poles in the pocosin, then 
north 330 poles to the Roanoke river, then up the river to 
the beginutng.” Both the plat and grant call for 300 acres 
of land, and by computation, that is the quantity enclosed 
by the calls of the grant,as run by course and distance ; 
whereas if the first line should be run to the head of the 
creek, instead of being 300 poles, as called for by the grant, 
it is only 172 poles, and the course, instead of being south, 
as in the grant, is south 14 east ; and the third line, which 
is 330 poles by the grant, is only 282 poles; and the quan- 
tity of land enclosed is less than 200 acres, when both the 
plat and the grant call for 300 acres, and that is the precise 
amount enclosed by running the course and distance stated 
in the grant. So that the intent to convey 300 acres is ex- 
pressed in the grant and demonstrated by the annexed map 
and calls; and no case can be found where the Courts have 
permitted the intent of the parties to be disappointed by 
deflecting the line and shortening the distance, to reach a 
vague, incidental call, no better defined than by the terms 
“ at or near the head of the creek,” which this Court has 
declared to be too uncertain to control course and distance. 

Where it is clear that if there was a mistake, it was not 
in the course and distance, but in supposing that there was 
such a place as the head of the creek, in the neighborhood 
of the end of the line, there can be no deviation from course 
and distance. Carson v. Burne‘t, supre. 
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It was insisted upon the argument that if the course and 
distance of the first line were not controlled by the call for 
the head of the creek, yet that it could not extend across 
and beyond the creek, but must stop at it. We know of 
no such rule of construction. The ereek is not a call of the 
grant. If the distance had given out short of the creek, 
the line could not have been extended to it; and by the 
same rule, if the distance extended beyond the creek, the 
end of the distance is still the true call and the terminus of 
the line. Upon inspecting the map of the creek furnished 
to us, it appears that it has several prongs or branches lead- 
ing into and composing it; some extending above the point 
designated as the head, and some extending out from below 
and reaching towards the end of the call in the grant. The 
more reasonable hypothesis, and the one that avoids much 
of the confusion, is, that in using the words “to or near the 
head,” the surveyor meant to say “to or near the head 
waters of Speller’s creek,” as indicating a general descrip- 
tion of the terminus of the line and location of the grant, 
not as controlling course and distance, but pointing out by 
natural objects, the general direction of the call. 

So far we have forborne to mention that the plaintiffs 
claim under two grants, the second of which lies below, 
adjoining and along side of the first grant. The only con- 
tention in reference to this, respects the second call, which is 
east to the line of the first, whereas that course would lead 
directly from the first tract, and the lines would not close 
so as to include any land. The mistake is so obvious, and 
so fully corrected by the other calls and the plat annexed, 
that.it presents no difficulty. The Courts will construe 
east to mean west, to correct a mistake, when the intent 
of the parties appears, and the means of correcting it are 
presented. Cooper v. White, 1 Jones, 389; Houser y. Belton, 
10 Ire., 358 ; Campbell v. McArthur, 2 Hawks, 33. So also in 
extending the line west instead of east, the course called 
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for in the grant as corrected, is due west, until the line of 
the first grant is reached. By none of the rules of construc- 
tion can it be made to run north 60 west, to conform to 
the theory of the defendants. 

It has been often held by this Court, that what are the 
termini or boundaries of a deed, is a matter of law‘ for the 
Court; but where they are, isa matter of fact for the jury. 
In our view it was necessary as a matter of fact toascertain 
where was the head of Speller’s creek, because as matter of 
law, the terminus of the first line of Patent A was at the 
end of the course and distance called for, from the begin- 
ning eorner. In that we concur in the conclusion of the 
referee, We also concur with him that the second call of 
Patent B must be construed to call west, when the call is 
east. No exception was taken to the finding of damages 
by the referee. The rulings of His Honor sustaining the 
exceptions of the defendants will be reversed, and the judg- 
ment of the referee upon the report will be affirmed. The 
Court below allowed the referee $125 for his services, and 
as the allowance was not excepted to, that sum will be ad- 
ded to the judgment against the defendants. 

There iserror. Judgment reversed and judgment will 
be rendered here according to the finding of the referee, 
with the addition of his allowance as indicated. 


Smitu, C. J., Dissenting. During the progress of the in- 
quiry before the referee, the defendant introduced witnesses 
to prove declarations of living persons as to the place known 
as the head of Speller’s creek, which testimony was taken 
down, and the plaintiffs’ exception thereto noted. In his 
report the referee states that the evidence fails to establish 
the locality of the head of the creek, and he accordingly 
finds the true line of the Jordan grant, under which the 
plaintiffs claim, to run from the admitted starting point on 
the river, according to course and distance, over and beyond 
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the creek. This running includes the land in dispute in the 
grant. . 

On the hearing of the case before the Judge upon the de- 
fendants’ exceptions, none being filed by the plaintiffs, it 
does not appear that any question was made as to the com- 
petency of the evidence, or that it was brought to the no- 
tice of the Court, or any ruling asked or made upon it. Nor 
can we see that it was acted on either by the referee or the 
Court. It can not, therefore, be made here, as our jurisdic- 
tion is limited to the correction of errors in the Court be- 
low, and these should be pointed out by exceptions. [f, 
however, the objection had been pressed, I am not prepared 
to say it should be sustained. It was certainly proper to 
receive evidence of the locality of the head of the creek, as 
of the creek itself. In Waters y. Simmons, 7 Jones 541, one 
of the calls of the deed was, “thence north, 10 east, 485 
poles to the head of Speller’s creek,” and a witness was 
allowed to testify, as a matter of personal knowledge, where 
the head of the creek was. The Court in the opinion say: 
“Tf a river, creek, marsh, swash, swamp, savanna, moun- 
tain cove or ridge be called for in a deed or grant, it can 
not be identified by the instrument itself, but its location 
must in the very nature of things be pointed out by parol 
proof, that is, by witnesses who profess to know and to be 
able to state where it is,” and that “the difficulty of the 
proof can be no reason why the testimony should be reject- 
ed as incompetent.” 

It is true that declarations from persons who are living 
are not admissible to prove private boundary lines, and it is 
only when they are dead that in this State, from necessity, 
the rule excluding hearsay has been so far relaxed as to ad- 
mit them; but the doctrine is confined to declarations 
which relate to the boundaries of land, and does not extend 
to the names by which natural objects are designated and 
known. The names of mountains, creeks, swamps, and oth- 
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er physical objects upon the earth’s surface are acquired by 
reputation, and consequently may be proved by reputation, 
This is the most usual method of proof. The evidence 
simply fits the name of the thing named, and can not be 
excluded, because by reason of its being called for in a deed 
it may ascertain and fix a boundary of land. Dodson v. 
Finley, 8 Jones 495. 

Among other exceptions of the defendants is one to the 
effect that the referee did not find, and upon the evidence 
ought to have found, the true locality of the head of the 
creek to be at the fork marked D. G., in the plat, and this 
exception is sustained hy the Court. The Court therefore 
finds as a fact that there was a place known as the head of 
Speller’s creek, and that it was at the point claimed by the 
defendants. This is established upon the weight of the 
evidence, and in this Court must be considered as conclu- 
sively settled. The Judge may review the report of the 
referee, and set aside, modify, or confirm the same, in whole, 
orin part. C.C. P.,§ 247; and his action determines the 
facts when this Court is called on to review his deductions 
of law. Green v. Casilebury, 70 N. C., 20. 

If the line is then run from the river to the head of the 
creek, the land upon which the alleged trespasses were com- 
mitted is excluded from the Jordan grant. We have then 
a conceded starting point on the river, and a definitely as- 
certained natural object, at or near which, by the calls of 
the grant, the lines must run and terminate ; and we have 
the divergent and longer line by course and distance, and 
the question is,—which must control. I think this question 
has been settled by repeated adjudications, and in case of 
such conflict the call of natural objects must prevail. Cher- 
ry v. Slade, 8 Murp. 82; Tatem v. Paine, 4 Hawks 64; 
Brooks v. Britt, 4 Dev. 481; Patton v. Alexander, 7 Jones 
608; Nash v. R. R. Co.,67 N. C. 413, Nor can a plat or 
mathematical diagram attached to the grant whereon ne 
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natural objects are laid down, control the calls of the deed. 
Literary Board v. Clark, 9 Ire. 58. Iam therefore of opin- 
ion that the judgment should be affirmed. 


Error. 


Perr Curiam. Judgment reversed. 








W. N. McKEE v. THOMAS L, VAIL. 


Parol Agreement Concerning Lan:i—Statute of Frauds. 


1. A parol agreement between A and B, that A will buy B’s land at 


execution sale and that B may subsequently have the land at the 
price bid with interest, is void under the statute of frauds, in the 


absence of any equitable element in B's favor. 


2. In such case B can not complain that A acted as deputy sheriff in 
the appointment of appraisers of his land before the sale, there being 


no allegation of fraud. 


Crviz Action, tried at Fall Term, 1877, of MecKLENBURG 
Superior Court, before Kerr, J. 
It was alleged, among other things, that in 1868 one 
Davis recovered a judgment against the- plaintiff, upon 
which an execution issued and was levied by the sheriff on 
the land of plaintiff; that defendant, being aware of the 
plaintiff’s embarrassments and desiring to aid him, agreed 
to buy the land at sheriff’s sale, and hold the same for 
plaintiff's benefit and reconvey to him on payment of the 
purchase money and interest; that it was thereafter bought 
at said sale by defendant, and the plaintiff remained in 
possession under the alleged agreement until he was ejected 
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by proceedings instituted by defendant; wherefore judg- 
ment- was demanded that defendant be declared a trustee 
for plaintiff, and for an account, &c. The defendant denied 
the material allegations of the complaint, in respect to the 
said agreement, and alleged that the plaintiff’s occupancy 
after the sale was by virtue of a contract of tenancy entered 
into between them, and that he subsequently did offer, 
voluntarily and by parol, to let plaintiff repurchase the 
land on payment of the purchase money, together with 
other claims he held against him, but denied that plaintiff 
ever complied therewith. 

The issues raised by the pleadings were submitted to the 
jury, and with their findings thereon, are as follows :— 

1. Did defendant before the sale agree with plaintiff to 
buy the land provided it did not sell for too high a price, 
and reconvey to plaintiff on being reimbursed the purchase 
money and six per cent interest thereon? Ans.—No. 

2. Did plaintiff offer within a reasonable time to pay 
defendant the purchase money with interest, and was he 
then able to have paid the same? Ans.—Yes. 

3. Was the conduct of defendant calculated to suppress 
bidding at the sale and prevent the land from bringing a 
fair price? Ans.—No. 

4. Did defendant act as deputy sheriff in the appoint- 
ment of appraisers of the plaintiff’s land; if so, did he act 
with or without the knowledge or consent of plaintiff, or 
did defendant merely take the order at the request of the 
sheriff? Ans.— Without the knowledge of plaintiff. 

And thereupon His Honor gave judgment in favor of 
the defendant and tbe plaintiff appealed. 


Messrs. Jones § Johnston, for plaintiff. 
Messrs. Wilson § Son and R. Barringer, for defendant. 


Reabz, J. The action is founded upon the idea that the 
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defendant promised the plaintiff that when plaintiff’s land 
should be sold under execution, he, the defendant, would 
buy it if it did not go too high, and that plaintiff might 
subsequently have the land at the price bid and interest. 
And that the defendant did buy the land at the sale and 
took a deed from the sheriff, and subsequently the plaintiff 
offered to pay the defendant the amount he paid for the 
land and the interest on the amount, and demanded a deed 
which the defendant refused. 

Suppose the facts were as alleged, still the plaintiff would 
not be entitled to recover. The statute of frauds requires 
contracts for the conveyance of lands to be in writing. 
Here is no writing and no equitable element to supply the 
place. The plaintiff did not furnish the money to pay for 
the land, nor was there any contrivance by which the 
bidding was suppressed and the defendant enabled to get 
the plaintiff’s land at an undervalue. The defendant paid 
his own money and the sale was fair. But the finding of 
the jury by which the Court is bound cuts up the plaintiff’s 
claim by the roots,—the jury find that the defendant made 
the plaintiff no promise whatever in regard to buying the 
land. 

There is an allegation supported by the finding of the 
jury that the defendant acted as the friend of the sheriff in 
delivering a summons to the persons who appraised the 
land, and that at the request of the sheriff he filled a blank 
in the summons with the name of a person of his own 
choosing, in the place of one designated by the sherift, who 
could not serve. But there is nothing beyond the simple 
fact that he did so, and no finding of fraud, and therefore 
there is nothing of which the plaintiff could complain. 

No error. 


Pr Curiam. Judgment affirmed. 
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ALEXANDER WISEMAN vy. M. P. PENLAND and ADEN A. 
WISEMAN. 


Action to Recover Land—Evidence—Judgment—Judge’s Charge. 


1, On the trial of an action to recover land, it appeared that a tenant 
of the plaintiff had been dispossessed by one of the defendants: 
Held, that evidence that the defendant informed the tenant at the 
time that he was acting as sheriff, was immaterial. 


2, A judgment, in the absence of proper proof of fraud, must be pre- 
sumed to have been fairly and regularly taken. 


3, On the trial of an action to recover land, the plaintiff, to show its 
value at the time of a certain execution sale, offered to prove who 
was in possession at a certain time ; the Court below admitted the 
testimony as evidence of possession ; Held, not to be error. 


4. The failure of a Judge to recite the testimony in his charge to the 
jury is not error, where it was agreed by the counsel on both sides 
that the testimony need not be recapitulated. 


Civiz Action commenced in Mitchell and removed to 
and tried «t December Special Term, 1877, of McDoweL. 
Superior Court, before McKoy, J. 

This action was brought to recover a tract of ad, and 
the material facts relating to the claims of the plaintiff and 
defendants to the possession are stated in the opinion of this 
Court. 

The following is the evidence to which the defendants’ 
exceptions apply: 1. One W. A. Wiseman testified that he 
was in possession of and cultivating the land in dispute as 
the tenant of the plaintiff, and that he was put out of pos- 
session by A. A. Wiseman who entered and held the same 
for his co-defendant. Upon cross-examination the defen- 
dants’ counsel proposed to ask this witness a question to 
show that said defendant in ousting him from the possession 
was acting as sheriff and performing an official duty. His 
Honor refused to admit the evidence upon the ground that 
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it was secondary, and that if he was so acting he should 
show the precept authorizing it. Defendants excepted. 

2. On the examination of one of defendants’ witnesses, it 
was proposed to prove (after the witness had answered the 
plaintiff’s question that the judgment in a certain ejectment 
suit since the war was taken by default) under what cir- 
cumstances said judgment was taken, and whether taken 
fairly or not, without introducing the papers or record in 
the case. This was also excluded, the Court saying that in 
the absence of proper proof the presumption was that the 
judgment was fairly taken. Defendants excepted. 

3. To show the value of the land at the time of sale, the 
plaintiff asked a witness, who was in possession of the tract 
at acertain time? The defendants objected, for that,naked 
possession would not be evidence of the value, but the ques- 
tion was allowed on the ground that it was at least evidence 
of possession, if not of title. Defendants excepted. 

4. The Court refused to interrupt counsei on account of 
an alleged incorrect statement of material evidence in the 
argument of the case to the jury, remarking that it would 
be corrected by a recital of the testimony from the notes 
taken by the Court; and when about to commence the 
charge to the jury the Court asked if the counsel desired the 
evidence to be repeated to the jury,and it was expressly 
agreed by counsel on both sides that it need not be re- 
capitulated. For this non-recital of the testimony the de- 
fendants excepted. 

Under the instructions of His Honor the jury rendered a 
verdict for plaintiff. Judgment. Appeal by the defendants. 


Messrs. W. H. Malone and A. C. Avery, for plaintiff. 
Mr. J. H. Merrimon, for defendants. 


Ropman, J. The plaintiff’s case is this. Bedford Wise- 
man was seized of. the /ocus in quo and on the Ist of Jan- 
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uary, 1850, and by a voluntary deed conveyed it to his son, 
Ensor C. Wiseman. This deed was not proved until June 
Term, 1867, of Mitchell County Court, when it was proved 
and registered. Ensor, in 1850, was only twelve years of 
age. There was evidence tending to prove that soon after 
the date of the deed, he took possession of the land and cul- 
tivated it upon his own account for several years; while 
there was also evidence that it remained under the control 
and substantially in the possession of his father. In March, . 
1871, Ensor sold the land for value to the plaintiff. 

The defendant claims as purchaser at an execution sale 
in September, 1859, under a judgment recovered by one 
Cowles at Spring Term, 1859, of Mitchell County Court, 
upon a note given by Bedford Wiseman on the 7th of May, 
1858. The defendant contended that the deed from Bed- 
ford Wiseman in 1850 was fraudulent and void as to his 
creditors; but there was evidence to prove that Bedford 
did not owe any debt in 1850, and retained property worth 
$800 or thereabout; and there was no evidence that he 
ever owed any debt except this one to Cowles contracted in 
1858. The long delay in registering the deed was certainly 
evidence of a secret trust for himself; but it is only evi- 
dence tending to prove a fraud, and not conclusive; and 
the Judge left the whole question of bona fides in making 
the deed, fairly and clearly to the jury,and they found that 
the deed from Bedford Wiseman was not made with any 
fraudulent intent. This rendered any finding as to the 
purchase by the plaintiff immaterial. 

The defendant entered several exceptions to the ruling 
of the Judge as to the competency of evidence :— 

1. The defendant offered to prove that Aden A. Wise- 
man, one of the defendants, when dispossessing the plain- 
tiff said that he was acting as sheriff. It does not other- 
wise appear that Wiseman was sheriff, or that he had any 
execution in his hands. If that had appeared, any declara- 
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tion of his that he was acting as sheriff was superfluous ;. 
and if that did not appear, such a declaration, though evi- 
dence of the character in which he was professing to act, 
would not be evidence of his power. In any point of view 
so far as appears from the case, it was immaterial. Excep- 
tion overruled. 

2. The manner in which judgment was taken was imma- 
terial. Exception overruled. 

3. Exception overruled for the reason given by the Judge. 

4, Exception overruled. The recital of the testimony by 
the Judge was expressly waived by the parties. 

The defendant filed ten exceptions to the instructions of 
the Judge to the jury. It would be tedious and unprecfit- 
able to consider them in detail. We are clearly of opinion. 
that none of them can be sustained. The instructions were 
full, fair and correct. 

The objection that the complaint is defective, in that, it 
does not positively allege that defendants are in possession, 
but only that “ they withhold ” the land, was taken for the 
first time in this Court. It is unnecessary to say whether 
it would have been good on demurrer, or not. Ifit had 
been taken in that way, the complaint might have been 
amended ; certainly it is cured by the verdict. The objec- 
tion to the probate of the deed from Ensor Wiseman, that 
it does not appear to have been acknowledged by him, 
seems to be incorrect in part. At all events it was not 
taken below and must be disregarded. 

No error. 


Per Curiam. Judgment affirmed. 
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McWILLIAM YOUNG and others v. J. O. GRIFFITH and another. 


Action to Recover Land—Argreement to Convey Land—Power of 
Executors—Evidence. 


1, On the trial of an action to recover land, it appeared that in 1841, J 
and R agreed in writing to convey to W, upon the payment of the 
purchase money, certain lands, the. boundaries of the same as set 
out in the agreement being definite ; afterwards, upon the payment 
of the purchase money, J and the executors of R (then deceased) 
executed a deed to W ; the locus in quo was embraced in the deed 
but it was disputed as to whether or not it was embraced in the 
agreement ; Held, 

(1) That the agreement to convey was the joint contract of J and R. 
(2) That the executors of R had no power to convey his estate in any 
land not embraced in the agreement. 

(3) That admissions in writing of J as to what boundaries were in- 
tended to be conveyed by the agreement were not admissible as evi- 
dence against the representatives of R. 

2. In such action the provisions of the Code do not prevent the plain- 
tiff from demanding a specific performance of the agreement on the 
part of the representatives of R, notwithstanding the action was in- 
stituted prior to 1868. 

(Jackson v. Beaman, 6 Jones 44; Rowland v. Rowland, 2 Ire. 61. Gaither 
v. Gibson, 63 N. C, 93, cited and approved.) 


Crvit Action to recover Possession of Land, commenced 
in Buncombe and removed to and tried at Fall Term, 1876, 
of Maptson Superior Court, before Henry, J. 

The facts embodied in the opinion of this Court by Mr. 
Justice RopMAN are deemed sufficient to present the points 
decided. See same case, 71 N. C., 335. Verdict and judg- 
ment for plaintiffs. Appeal by defendants. 


Messrs. W. H. Malone and Busbee § Busbee, for plaintiffs. 
Mr. J. H. Merrimon, for defendants. 
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Ropman,J. On the 13th of October, 1841, Robert Love 
and James R. Love were seized in fee of a large body of 
land in Buncombe and other counties, and agreed in 
writing with Wesley Young (whom the plaintiffs represent) 
to sell and convey a certain piece of land at fifty cents per 
acre to he paid in hogs ator about Christmas, in 1842. 
The boundaries of the land to be conveyed appear on the 
face of the agreement to be indefinite, although perhaps 
they may be shown to be certain by a survey. The number 
of acres included in the boundaries given was evidently 
unknown to the parties, and it must have been contem- 
plated that it should afterwards be ascertained by asurvey. 

From a recital in a deed made on the 29th of September, 
1859, from James R. Love, and the executors of Robert 
Love, who was then deceased, it appears or is admitted that 
on the 25th of December, 1842, Young had paid $1,025, 
and as far as can be gathered from the deed this was the 
whole price. After the death of Robert Love, James R. 
Love, as surviving partner, recovered a judgment against 
Wesley Young upon the agreement, which was paid. In 
the view we take of this case, it is not material whether 
the whole price was paid before tlie death of Robert Love 
or not. 

It was admitted that this deed of 1859 embraced within 
its boundaries the land in dispute, but it was contended by 
the defendants that the agreement of 1841 did not; and 
that the executors of Robert Love had no power under the 
act, Rey. Code, ch. 46, § 37, to convey his estate in any land 
not embraced in the agreement. 

For the purpose as must be supposed of defining more 
clearly what lands were intended to be covered by the 
agreement of 1841, the plaintiffs offered in evidence a 
writing without date, signed by J. R: Love, and professing 
to state his recollection of the boundaries of the land in- 
tended to be conveyed by the agreement. The deseription 
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of the boundaries of the land given in this writing differs 
in terms from: that of the agreement, but whether it covers 
other land or only the same land, we are unable to say. 
We must assume however for this description that it en- 
larged or in some way varied the location of the land to 
the advantage of the plaintiff, as otherwise he could have 


had no motive for offering it in evidence. It was admitted 


to be read after objection, and the defendant excepted. ' 

The question of its admissibility is a somewhat nice one. 
The general rules as to the reception of admissions are 
familiar. When several persons are jointly interested in 
the subject matter of the suit, the admissions of one re- 
specting it are evidence against all. Taylor on Evidence, 
§ 674; Whitcomb vy. Whiting, 1 Smith L. C., 555. So of 
joint contractors. Taylor on Evidence, §$ 680, 681; 2 Ire. 
61; 6 Jones, 44. 

But in general the admissions of one part-owner or co- 
tenant of property will not be evidence against the others. 
Taylor, Ev. § 680; Wharton Ev., For v. Waters, 12 A. and 
E, 43. 

In the present case James R. and Robert Love, were 
tenants in common, having equal shares, and not joint 
tenants of the land, which they contracted to sell; and if 
this had been recited in the agreement it would probably 
not be held a joint contract for the performance of which 
in its entirety each was bound, but as the several contract 
of each to convey his undivided share in the common land. 
But it does not appear in the agreement what share or 
estate each claimed ; each agrees to convey the whole. On 
the authorities and on reason we are required to consider 
the contract of the Loves with Young as their joint 
contract. 

But this does not settle the question as to the competency 
of the admissions of J. R. Love. The evidence was com- 
petent against J. R. Love, and a Court of Equity would 
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enforce against him a specific performance of the agree- 
ment as varied by his written admission of its intent, but. 
although it is probable that each of the co-tenants intended 
by the agreement to convey his share in the same land, yet 
it may be that they understood the description differently, 
and that Robert would not have executed it if he had 
understood it in the sense in which James admits he did. 
The admissions of one person can never bind another 
unless he is actually or presumptively the agent of the 
other to make the admission. 

One tenant in common cannot sell the land of another, 
and if it follows that he has no authority to make an 
admission, the effect of which if received in evidence 
against the other, will be to enlarge or vary the boundaries. 
of a piece of land which they had previously sold, and 
thus in effect to sell land without authority in writing- 
This case must be considered an exception to the rule that 
one person jointly interested may bind another by his 
admissions. This argument supposes Robert to have been 
alive when the admission was made. If it was made after 
his death it would be still less competent, for the joint 
interest was then severed. Taylor Ev. § 681. We think 
this exception must be sustained. 

This ruling alone would entitle the defendant to a new 
trial. But we think it is not the duty of a Court of Appeals 
to put its decision entirely on some small error of the Court 
below, and thereupon send the case back for a new trial, 
protracting litigation. But we think it may, when it is 
possible to pass on some vital question and arrest the liti- 
gation, or where that is not possible, it may explain 
what are the decisive questions in the cause, so that 
the parties may direct their attention to these. We were 
invited by counsel to do this, and all the questions which 
apparently can arise were ably and laboriously discussed. 

The plaintiff Young’s claim to the share of Robert Love 
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is founded entirely on the agreement of 1841. Under that 
he became entitled to an equitable estate in the land 
covered by it. It is said, however, for the defendant, that 
even if it were admitted that this agreement covered the 
land in dispute, yet in the decision in Gaither v. Gibson, 
63 N.C. 93, the plaintiff could not recover, as this action 
was begun before 1868. That case may be distinguished 
from the present, in this, that it had been heard upon an 
equitable defence attempted to be set up at the trial, and 
this Court said that the defendant could not avail himself 
of it in that way, but must bring his action for specific 
performance, and he might obtain an injunction in the 
mean time. In the present case when it goes back there is 
nothing to prevent the plaintiff from filing a supplemental 
complaint for specific performance in the present action, 
and if he shall make a proper case the Superior Court wi 
direct a conveyance from the representatives of the estate 
of Robert Love, and enjoin all persons having or claiming 
the legal title in privity with him from setting it up 
against the plaintiff. This doctrine is not opposed to 
Gaither v. Gibson, but is apparently the doctrine of that 
case applied to one where the equitable owner is the 
plaintiff, and if the plaintiff can not have that remedy he 
may find material difficulties in any other. 

Supposing the plaintiff to have put himself in a condi- 
tion to avail himself of his equitable estate as a cause of 
action, the material question would arise for finding, viz., 
in what land did the plaintiff have an equitable estate. 
For the legal estate which the Court would recognize as 
existing in him by virtue of the agreement of 1841, and at 
the date of that agreement, would be as to Robert Love 
exactly that described in the agreement. 

It has been seen that the admission of James R. Love 
was not competent as against the representatives of Robert 
Love. The deed of 1859 could not operate to convey any 
land of Robert Love which he had not contracted to 
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convey, because the act empowers executors to convey only 
such land. 

Nor could this deed convey the estate of James R. Love 
in any land not covered by the agreement, because all his 
lands not sold prior to the equity suit in Buncombe county 
had been sold under the decree in that suit before 1859. 

If these views be correct, as we think they are, the only 
question in controversy is seen to be this,—were defendants 
at the commencement of this action in possession of any 
land covered by the agreement of 1841, as explained and 
located by any evidence which may be proper for that 
purpose? The affirmative of this proposition is on the 
plaintiff. The Judge erred in not requiring proof of it 
from him, and in excluding evidence offered by the de- 
fendant to the contrary. 

It is unnecessary to say that plaintiff can not recover on 
proof of a co-tenancy in the /ocusjin quo, for there is no evi- 
dence of an actual ouster. 

Judgment reversed and venire de novo. Case remanded 
to be proceeded in according tolaw. Let this opinion be 
certified. 


Error. 


Per CurRIAM. Judgment accordingly. 





B. F, POWELL v. J. W. HEPTINSTALL. 


Deed—Recital—Fraud. 


1, The rule, that the recital in a deed, that the purcha:e money for 
the lind conve ye | his been received, is conclusive and can not be 
contraticted by ; a «l evicence, has no application to cases of fraud. 
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2, Where plaintiff and defendant compromised certain disputed 
matters for a definite sum to be paid by plaintiff in land at a fixed 
price per acre ; and plaintiff's brother and the defendant fixed up 
the papers, including the deed, in plaintiff's absence, who signed the 
deed when presented to him, the receipt of the purchase money 
being therein acknowledged ; and afterwards plaintiff ascertained 
that his brother and defendant had fraudulently included in the deed 
land worth fifty dollars more than the compromised debt; It was 
held, that plaintiff was entitled to recover of the defendant the 
amount overpaid. 


Crivit AcTIoN, commenced before a Justice of the Peace 
and tried on appeal at January Special Term, 1878, of Hat- 
1rax Superior Court, before Schenck, J. 

The plaintiff demanded payment of a balance alleged to 
be due on the purchase of a tract of land, and for money 
overpaid in settlement of an action which was compromised 
between plaintiff and defendant, the facts relating to which 
are sufficiently stated in the opinion. Judgment for plain- 
tiff. Appeal by defendant. 


Messrs T. N. Hill, J. B. Batchelor and Walter Clark, for 
plaintiff. 
Mr. R. O. Burton, Jr., for defendant. 


Farrciotu,J. The plaintiff and defendant compromised 
certain matters in dispute for a definite sum, and it was 
agreed that plaintiff should pay the amount in land at five 
dollars per acre. The plaintiff’s brother, J. M. Powell, and 
the defendant fixed up the papers, including the deed, and 
arranged the details of the matter in plaintiff’s absence, who 
signed the deed as presented to him, in which deed the re- 
ceipt of the purchase money by the bargainor was acknowl- 
edged. Afterwards it was ascertained by plaintiff that his 
brother and defendant had by agreement included in the 
deed, land worth fifty dollars more than the compromised 
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debt, discharged to the plaintiff. It was agreed by these 
parties to do this, and keep it a secret from the bargainor, 
and divide the fifty dollars between themselves, which was 
paid to J. M. Powell by the defendant. This discovery was 
made after J. M. Powell, and the defendant “fell out,” and 
this case verifies the common saying that “ when thieves 
fall out, honest men get their dues.” 

The defence is that the recital in the deed, that the pur- 
chase money for the land therein conveyed has been re- 
ceived, is conclusive, and can not be controverted or contra- 
dicted by parol evidence. This is a technical, and often an 
inequitable defence, as it is in this case ;,but it has no appli- 
cation to cases of fraud, and the evidence offered and re- 
ceived to show the real transaction was competent. Parol 
evidence is admissible in a case of mistake, accident or fraud 
to correct any written instrument executed thereby, and to 
show the truth of the transaction. 

The plaintiff had his election to have the deed corrected 
in a Court of Equity, or to ratify it and sue for the purchase 
price in a Court of Law. He preferred the latter course, 
and as the jury have expressly found that J. M. Powell was 
not his agent to receive the money, he, the plaintiff, is enti- 
tled to recover. Let judgment be entered in this Court for 
the plaintiff. 


No error. 


Per Curiam. Judgment affirmed. 
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JOHN T. LAWRENCE, Trustee, v. MARY H. HYMAN. 


Deed—Latent Ambiguity—Witness—Party in Interest—Evidence— 
Practice—Report of Referee. 


1, A call in a deed for a line ‘beginning at the north corner of R's 
store,” where the store stands squarely east and west and has two 
north corners, isa latent ambiguity to be explained by parol testi- 
mony. 

2. Where the land in dispute was conveyed in trust for use, as the site 
of a church, “so that the congregation of said church may at all 
times enjoy the privilege of divine worship therein &c. ;” It was held, 
that a member of the congregation was not such a party in interest 
in an action affecting the title to the land as to be debarred, under 
C. C. P. § 343, from testifying to the declarations of a deceased per- 
son, 

3. In such case, the declarations of the grantor in said deed of trust as 
to the true corner, are not admissible in evidence on behalf of the 
plaintiff (trustee in said deed) the defendant not claiming through 
him, and not being present when the declarations were made. 

4. Nor, in such case, is the plaintiff trustee a competent witness (under 
C. C. P. § 343) to prove a communication made to him by a person 
at the time of trial deceased. 

5. A report of a referee, in a reference under the Code, is not in the 
nature of a special verdict and conclusive as to the facts, but is re- 
viewable on exceptions. 

(Blum v. Stafford, 4 Jones 94; Green v. Castledury, 70 N.C. 20; Arm- 

_ field v. Brown, Ib. 27, cited and approved.) 


Civii Action, to recover Land, tried at Spring Term, 
1878, of ILatrrax Superior Court, before Seymour, J. 

The case was referred, and the report of the referee states 
that on the 2d of October, 1860, one C. M. Clark conveyed 
the land in dispute to the plaintiff, and described it as 
“beginning at the north corner of A. M. Riddick’s store.” 
&c. The defendant is the widow of Samuel B. Hyman, 
deceased, and is in possession of the land as part of her 

14 
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dower; her husband having bought the same of one John 
H. Hyman. The material facts applicable to the points 
decided by this Court are embodied in its opinion. Judg- 
ment for plaintiff. “Appeal. by defendant. , 


Messrs. Gilliam § Gatling, for plaintiff. 
Mr. T. N. Hill, for defendant. 


Bynum, J. The plaintiff's deed calls: “Beginning at 
the north corner of A. M. Riddick’s store.” From the 
map which is made a part of the case, we find that the 
store house stands squarely east and west, and that there 
are therefore‘two north corners which equally fill the call. 
It is a case of- latent ambiguity where parol proof must be 
resorted to, to show which of the two corners was meant, 
as in the case where a testator gives “his white horse” to 
his son A, and he has two white horses. Which was the 
true corner was a question of fact and not of law. The 
referee found that the beginning corner was at A,* which 
was the corner of the porch. Upon: the trial before the 
referee, the plaintiff introduced as witnesses Noah Biggs, J. 
B. Crumpler, and himself. Their testimony tended to es- 
tablish C the other north corner of the store as the true 
corner from the declarations of 8. B. Hyman, then dead, 
and under whom the defendant claimed. This . proof ..of 
the declarations of Hyman was objected to by the defen- 
dant upon the ground, which was admitted, that the_-wit- 
nesses Were at the time of testifying, members of the Bap- 
tist church congregation, for whose use and benefit the deed 
was executed to the plaintiff. The said trust is conveyed 
by the deed jn these. words: “In special trust and eonfi- 
dence nevertheless that, the, said John T. Lawrence, his heirs 
and assigns shall and- will hold the said lot and parcel ‘of 


Jand for: the sole and exclusive use, purpose and intent, that 
it may be used as the site of:the “Missionary Baptist ‘church 
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called Zion, now in process of erection in the village, county 
and State aforesaid, so that the society or. congregation of 
said church may at all times enjoy the. privileges of divine 
worship therein, and for no other use, purpose or intent 
whatsoever.” ‘The evidence of the witnesses is made a part 
of the case; but was excluded from consideration by the 
referee upon the ground that it was inadmissible under 
C..C. P., § 848. Whether this evidence was properly ex- 
cluded as to the declarations of the dead man depends upon 
whether the witnesses Btggs and Crumpler, had a legal.or 
equitable interest in the action which could be affected by 
the event of the action. The general rule of admissibility 
is that members or stockholders in institutions, created. for 
private emolument, though not parties to; the record, are 
not admissib'e as witnesses. But. members .of charitable 
and religious societies having no personal or. private interest 
in the property holden by the corporation, are competent 
Witnesses in any suit in which the ¢gorporation is a party. 
1 Greenl. Ev., § 333, 1 Stark, Ev., 131,132. To render them 
incompetent, their interest, in the event of the action, 
should be direct, certain or legal. Blum v, Stafford, 4 Jones, 
, 94.. 
The interest which is secured to the witnesses by the 
deed is, that as members of the congregation of Zion church, 
“they may at all times enjoy the privilege of worship 
therein.” The license is altogether dependent upon ,and 
lasts only during membership, and when that is lost by. re- 
moval or otherwise, the personal privilege is lost. We do 
not think such an uncertain.and fluctuating religioqus..and 
charitable privilege provided, for in the deed constitutes such 
an “equitable or legal interest” in the.action'as .to,exclude 
their testimony in. regard to “ transactions. or . communica- 
tions” with the deceased, under ‘C..C.. P., § 343. The, ref- 
eree therefore erred in rejeeting the evidence .of the two 
witnesses, Biggs and Crumpler, who testified to, the declara 





IN THE SUPREME COURT. 





LAWRENCE v. HYMAN. 





tions of Hyman tending to establish C as the true corner 
called for in the deed. 

His Honor below so ruled on exceptions taken by the 
plaintiff to the exclusion of this evidence by the referee. 
But His Honor further held that the evidence of the plain- 
tiff, Lawrence, was admissible, though it had been objected 
to by the defendant. Lawrence testified that John H. Hy- 
man and C. M. Clark, his bargainor, both,a day or two 
after the survey of the land in controversy was made, and 
at the time the deed was delivered to him, pointed out the 
corner of Riddick’s store nearest the church (C), and said 
that was the beginning corner; and that in the spring be- 
fore S. B. Hyman’s death, he admitted to the witness that 
he (Hyman) had about twenty feet of plaintiff's land in pos- 
session, but would give it up when the crop was made. 

There are two fatal objections to the admissibility of this 
testimony. One is that the declarations of Clark were ad- 
mitted as to the true corner, when the defendant does not 
claim title under or through him, and was not present when 
the declarations were made. The defendant does not claim 
under John H. Hyman, and he being dead, his declarations 
as to the boundaries under the circumstances stated, were 
competent ; but Clark wasa stranger to the defendant’s 
title, and so far as appears, is alive and able to testify. 1 
Whart. Ev.;§ 191. But, secondly, by the express words 
of the statute, C. C. P., § 343, a party to the action is ex- 
cluded from testifying to any communication between him- 
self and 8. B. Hyman, now deceased. It was error there- 
fore in His Honor in revising the finding of the referee to 
consider that portion of the evidence wherein the plaintiff 
states the admissions of S. B. Hyman made to him, that he 
was in the possession of the land of the plaintiff, which is 
in controversy, and promising to surrender it. 

It is true that the defendant introduced as a witness in 
his behalf one Wesley Peebles, who testified to a conversa- 
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tion and transaction between himself and Hyman, since 
dead, wherein Hyman asserted his claim tothe corner of the 
porch (A), as the beginning corner. This evidence, how- 
ever, was objected to by the plaintiff, It does not appear 
at what stage of the investigation this evidence was offered, 
nor does it appear that its admission was considered either 
by the referee or the parties, as a waiver of the defendant’s 
objections to the admissibility of the evidence of the plain- 
tiff testifying to the same thing; on the contrary, the par- 
ties stood to their exceptions to the testimony, and the 
referee excluded the evidence of Biggs, Crumpler and the 
plaintiff. His Honor below on exceptions to the report of 
the referee overruled him and admitted the testimony. His 
decision was correct, and is sustained as to the two wit- 
nesses, Biggs and Crumpler, but was erroneous as to the 
witness, Lawrence, the plaintiff in the action. Of that 
error the defendant complains by her appeal, and for it she 
is entitled to a new trial. 

It was insisted here that the reference having been made 
under the Code, the finding of the referee was in the nature 
of a special verdict, and is conclusive of the facts, and not 
reviewable on exceptions. _We consider this question set- 
tled adversely to this contention, by the cases of Green v. 
Castlebury, 70 N. C., 20, and Armfield v. Brown, 70 N. C., 27. 

Error. 


PER CURIAM. ; Venire de novo. 
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J. W. GIDNEY, Trustee, v, B. F. LOGAN and others. 


Deed of Trust~Competency of Witness —Boidence—Deélarations of 
Trustor—Issues—Judge’s Charge. 


1¢ In an action involving the validity of a deed of trust, where the 
- trustor is dead and his estate insolvent, the son of the trustor is a com- 
.petent witness as to his declarations concerning the trust; the dis- 
qualification of the son under C. C, P. § 343 is removed by the in- 
solvency of his father’s estate. 

2. The declarations of a trustor at the time of making the deed and 
just prior thereto and in contemplation thereof, are admissible in 
evidence ; and also his declarations after the deed and while the 
property was in his possession are admissible to prove and qualify 
the fact and purpose of such possession. 

3. On the trial of an action involving the validity of a deed of trust 
only as to certain personal property therein conveyed, when the 
deed included both real and personal property; It was held to be 
error to submit to the jury an issue as to its validity in regard to the 
real estate. 

5. In such case, the Court below should have excluded from its charge 
to the jury, all consideration of any provision in the deed affecting 
the real estate. 

(Carraway v. Cox, 8 Ire. 79; Kirby v. Masten, 70 N. C. 540, cited and 
and approved.) 


_Crviz Action, removed from Cleaveland and tried at 
Spring Term, 1878, of Gaston Superior Court, before Coz, J. 
The plaintiff alleged that he was in possession of a stock 
of goods by virtue of a deed of trust executed to him by 
James W. Ware for the benefit of his creditors, and that he 
was endeavoring to carry out the purposes of the trust in 
good faith ; that said goods so possessed by him were wrong- 
fully seized by the defendants and converted to their own 
use. The plaintiff claimed damages for the alleged trespass. 
The defendants answered that said possession was by virtne 
of a pretended assignment of said Ware, who was largely 
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indebted. to them; and that said assignment was made for 
his benefit and to defraud his creditors; that defendant 
Logan at the time of the alleged seizure was sheriff of 
Cleaveland county, and took possession of the goods by vir- 
tue of executions issued upon judgments obtained against 
said Ware. 

The said deed of trust conveyed both real and personal 
property, and the following, issues were submitted to the 
jury and found in favor. of the defendants:—1. Was the 
deed fraudulent as to the realestate? 2. Was it fraudulent 
as to the personal estate? . 3. What was the value of the 
personal property at the time of the alleged seizure? 4. 
What damage, if any, has the plaintiff sustained ? 

The defendants introduced as a witness, John Ware, the 
son of said James Ware, and proposed to prove by him the 
declarations of his father previous to the execution of the 
deed and in contemplation thereof, and at the time of exe- 
cution and while in possession of the property in controver- 
sy. The plaintiff objected to the evidence, for that, the 
witness was interested in the event of the action—his father 
being dead; upon a preliminary examination, however, he 
stated that he was not a party to the suit and had no inter- 
est therein; that his father’s estate was insolvent, &c.; the 
exception was overruled and the witness testified, among 
other things, that on the day the deed was made, his father 
told him he was advised to make it to enable him to keep 
off the executions, and sell his property and pay his debts; 
that he was to attend to the store for fifteen months and pay 
the amount received to the trustee. 

A. B. Ware was then examined by defendants as to the 
declarations of the trustor while in possession of the proper- 
ty, and testified (the plaintiff objecting) that he was a son 
of the trustor; that his father said by keeping the store for 
fifteen months he would be able to compromise his debts 
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and save something for himself. Judgment for defendants. 
Appeal by plaintiff. 


Messrs. Jones ¢ Johnston, J. F. Hoke and J. W. Hinsdale, 
for plaintiff. | 
Messrs. Wilson ¢ Son, for defendants. 


Farretotu, J. 1. Is John Ware, son, heir at law and dis- 
tributee of the trustor, a competent witness for the creditor 
to impeach the deed after his father’s death, it being estab- 
lished that the estate of his father, the trustor, is insolvent ? 
At common law one who had a direct legal interest in the 
event of a suit was thereby disqualified as a witness on the 
side of his interest. Under this rule, a child whilst his 
father is living is a competent witness on either side in re- 
gard to his father’s estate, because his interest therein is a 
mere expectancy, and could not be enforced in a Court of 
Law or Equity. But upon the father’s death, the child as 
an heir at law, distributee, or devisee after the will is estab- 
lished, has a certain vested interest, and is incompetent to 
testify on the side of his interest in any action affecting 
such estate. By our statute, however, no person effered as 
@ witness shall be excluded by ‘reason of his interest in the 
event of the action, C. C. P. § 342, except by the proviso in 
§ 343, which ‘disqualifies any person who has a “legal or 
equitable interest” which may be affected by the event of 
the action, from testifying in regard to any transaction with 
a person then deceased, &c. Under this provision, the son 
after his father’s death would be incompetent, and would 
in the present case be excluded, but for the fact that his 
father’s estate is insolvent. This we think removes the dis- 
qualification which would otherwise exist. The controversy 
is between creditors claiming through the trustee and credi- 
tors claiming under judgment and execution; and as be- 
tween them the children of the deceased debtor are pre- 
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sumed to be indifferent. There is nothing for them in any 
event of the action. They are not interested, and if they 
were, it seems from the facts they are equally interested on 
both sides and therefore stand indifferent, and in that view 
would be competent. Carraway v. Cox, 8 Ire. 79. This ex- 
ception is therefore overruled. 

2. The declarations of the trustor were offered by defend- 
ant and admitted by the Court, to which plaintiff excepted. 
His declarations at the time of making the deed and just 
prior thereto and in contemplation thereof, could not be se- 
riously objected to. It is well settled that a vendor’s decla- 
rations made after the sale and after he has parted with the 
possession of the property are not evidence against his ven- 
dee to establish fraud in the sale. It is also clear that pos- 
session of the property after the sale by the vendor, retain- 
ed by consent of the vendee, is a circumstance to be consid- 
ered by the jury on a question of fraud, and that the decla- 
rations and acts of the vendor whilst so in possession are 
competent to prove and qualify the fact and purpose of the 
possession. Kirby v. Masten, 70 N. C., 540. These declara- 
tions were properly admitted, and this exception is over- 
ruled. 

3. The other exception was to the charge of His Honor to 
the jury, which in the main was correct. We are, however, 
of opinion that the manner in which the case was submitted 
to the jury, coupled with a portion of the charge, was well 
calculated to confuse and mislead the jury in making up 
their verdict. Nothing is in dispute in this action except 
the personal property conveyed in the deed, and nothing 
else should have been left to the jury, and yet two distinct 
issues,—one in regard to the realty and one in regard to the 
personal property,—were submitted to, and passed on by 
them, and the charge of His Honor was addressed as much 
to the one issue as the other. 

Assuming, for the sake of the discussion merely, that the 
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deed was void as to the land on account of the delay proyi- 
ded for, still,only one issue should have gone to the jury, 
and the Court should have instructed them exclusively.on 
the second issue except as to damages, &c, His Honor told 
the jury that if from all.the circumstances and evidence 
they believed the grantor intended to postpone the sale of 
his property for fifteen months and thereby gain an advan- 
tage for himself or family; then the; deed was fraudulent. 
This applied equally to both kinds of property,and the jury 
were probably more impressed in regard to the land by this 
charge, than the other property, because there was such a 
specific provision in the deed in regard to the land only. 

His Honor told the jury that the provision for fifteen 
months’ delay in the sale of the land was prima facie fraud 
in the deed, and that any badge of fraud on the face of the 
the deed was notice to the grantee of a fraudulent intent 
on the part of the grantor. This the jury might well refer 
to both species of property, whereas there was no such pro- 
vision in regard to the personal property in the deed. His 
Honor should have pointed his charge, and directed the 
minds ot the jury to the single issue in regard to the prop- 
erty in controversy, and excluded all consideration of any 
provision in the deed relating to the land. As he did not, 
and the jury were probably thereby misled, this exception 
is sustained and a new trial ordered. 


Error. 


Per CURIAM. _ Venire de novo. 
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L. P. HENDERSON and wife and others v. V. A. McBEE, Adm’r. of 
J. A. Caldwell. 


Trust Annexed to Land—Agreement Cotemporaneous with Deed— 
Evidence—Land in another State—Jurisdiction. 


H conveyed certain real estate in Alabama to her son J in fee, and a 
cotemporaneous paper writing (not under seal) was executed by them 
to the effect that said real estate was J’s, ‘‘ to be disposed of as he 
sees proper ; and said lands or the proceeds if sold to be his during 
his life, and at his death the said lands, or if sold the proceeds, to 
belong and to be given by him to W &c. ;” J sold certain of the real 
estate and thereafter died ; in an action by W against the adminis- 
trator of J, It was held, 

(1) That the paper writing, executed by H and J, created a trust in 
favor of W which attached to the conveyance of the lands to J. 

(2) That the trust is to be ascertained from the paper writing inde- 
pendent of parol testimony. 

(3) That the locality of the lands in another State does not deprive the 
Courts of this State of their jurisdiction to compel execution of the 
trust. 

(4) That the plaintiff is entitled to recover out of the personal estate 
of J, in the hands of his administrator in this State, the proceeds of 
the land sold by J. 

(Taylor v. Taylor, 1 Jones Eq. 246 ; Turner v. Elford, 5 Jones Eq. 106; 
Thompson v. Newlin, 3 Ire. Eq. 338 ; Cook v. Redman, 2 Ire. Eq. 623, 
cited, commented on and approved.) 


Civi AcTION tried at Spring Term, 1878, of Linconn Su- 
perior Court, before Coz, J. 

On the 4th day of September, 1874, H. P. R. Caldwell, 
who owned certain lands in Autauga county Alabama, for 
natural love and affection and a nominal pecuniary consid- 
eration, conveyed them to her son James A. Caldwell in 
fee with covenant of title. At the same time and as part of 
the same transaction, they entered into the following writ- 
ten agreement :— 
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NortH CAROLINA, 
Burke County. 

The deed made by Hannah P. R. Caldwell of said county 
and State, to James A. Caldwell of Lincoln county in said 
State, on the 4th day of September, 1874, for 255 acres, 50 
acres and 800 acres, known as the Woodburn tract on 
Autauga creek, and 77 acres of land in Autauga county, 
State of Alabama, lying on Bear creek swamp, the first of 
these tracts being lands devised to her by Tod Robinson, 
the last being a tract purchased by her from Neill Robin- 
son, is made with the understanding that the same is to be 
his, to be disposed of as he sees proper. And said lands, or 
the proceeds if sold: to be his during his life, and at his 
death the said lands, or if sold the proceeds, to belong and 
to be given by him to William Cornelia Henderson, and 
in case she be dead, then to be given to her children, that 
is, the children born of her body. 

Witness : H. P. R. CaALpWeELt, 

Joun D. SHaw. J. A. CALDWELL. 


The deed and agreement have both been proved by the 
same subscribing witness and registered in Autauga county 
‘where the lands lie. In his lifetime James A. Caldwell 
sold a portion of the lands for the sum of sixteen hundred 
dollars (of which the feme plaintiff has received two hun- © 
dred dollars), and died intestate in March, 1876. The de- 
fendant has administered on his estate. This action is to 
enforce the trust and compel payment of the residue of the 
sum for which the land was sold, out of the personal estate 
of the intestate in the hands of the defendant. 

The Court gave judgment for the plaintiffs and the de- 
fendant appealed. 


Mr. J. F’, Hoke, for plaintiffs. 
Messrs. Shipp § Bailey, for defendant. 
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Smiru, C.J. (After stating the case as above.) It is 
quite apparent that title was made to thie intestate toenable 
him to retain and use the lands, or at his election to con- 
vert them or any part of them by a sale into money, and in 
such case to have the interest or profit of the principal dur- 
ing life, and at his death the unsold lands and the money 
received for such as may have been sold to go to feme plain- 
tiff or her children. The conveyance is made upon this 
express trust, declared in a contemporary writing by the 
grantor, and assented to and agreed to be performed by 
the grantee, in its execution by both of them. The estate 
is accepted on the terms that it shall be held and disposed 
ef as specified in the contract. 

It has been repeatedly held in this Court that trusts an- 
nexed to lands are not within the statute of frauds and may 
be proved by parol with corroborating facts, and enforced. 
Some of the cases only will be referred to. A deed absolute 
on its face, on such proof, was declared to convey the estate 
in trust for another. Taylor vy. Zaylor, 1 Jones’ Eq. 246. 
Where one paid the purchase money and title was made to 
another, on an agreement that the latter should hold for 
the benefit of the first, if not done to delay or defraud credi- 
tors, a valid trust is created. Turner v. Elford, 5 Jones’ 
Eq. 106. 

In the case of Thompson v. Newlin, 3 Ire. Eq. 338, the 
facts summarily were these: The testatrix Sarah Freeman 
bequeathed her slaves to John Newlin whom she also made 
her executor with the understanding and intention that 
they should not be held as property, and for the benefit of 
the legatee, but that they should be set free. The object of 
the bill was to have the trust declared illegal and the slaves 
held by the legatee for the next of kin of the testatrix. In 
delivering the opinion, Rurriy, C. J., says: “It would be a 
clear fraud on the testatrix to suffer her to suppose that the 
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defendant who understood her wishes would carry them out 
without her inserting the directions in her will, and'then to: 
‘set up the will as an absolute gift, not coupled with any 
trust whatever.” In the same opinion referring to the case 
of Cook v. Redman, 2 Ire. Eq. 623, he says: “ We held that 
a private promise made to the testator by a legatee to liold 
‘in trust for another person was binding and would be en- 
forced, and indeed that a promise was not necessary,-but 
that a silent assent to the known wishes of the testator was 
sufficient to raise the trust.” Here the trust is set out in a 
written memorial authenticated by the signatures of each 
and is not to be ascertained through the uncertain and err- 
ing memory of witnesses. 

These authorities abundantly show the validity of the 
trust attached to the conveyance of the lands to the intes- 
‘tate and the obligation resting on him to give it full efféct. 
‘We have not deem it necessary to consider the matters 
mainly discussed at the bar, nor to inquire how far a ceed 

‘unconditional in terms may be modified by a writing made 
at the same time and operating as a defeasance. There is 
vo mistake as to the terms of the deed and no correction 
is esked. The title vests and was so intended in the intes- 
tute and he could convey the same to his vendee. But the 
legal estate before'such sale, and the purchase money of 
any: that may ‘be sold are charged with thetrusts declared in 
the agreement, and the plaintiffs have the right to enforce 
‘their discharge and compel payment by the defendant out 
‘of the personal estate in his hands, so far as he has funds 
applicable to the claim. 

The locality of the lands in another State does not de- 
prive the Court of its jurisdiction to compel execution of 
the trust by acting upon the person: of the defendant and 
the assets of the intestate which have come into his hands. 
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There is no suggestion that they are deficient and reference 
has been asked to ascertain their amount. 


No error. 


Per CurIAM. Judgment affirmed. 








MARY H. HODGES v. JERE W. SPICER and othérs. 


Deeds of Gift—Re-execution of Lost. Deed—Validity against Cre- 
ditors—Evidence—Reservation of Life Estate—Specific 
Performance—Estoppel. 


1. Where A executed deeds of gift to B and C, his two sons and the deed 

to B was lost before registration, and afterwards by arrangement C 
conveyed his land to B, and A executed a deed to C for the land ori- 
ginally conveyed. to B and in substitution for the first deed, reserving 
to himself a life estate therein ; 
It was held, that if the original deeds to B and C were valid as to credi- 
tors when made, no subsequent exchange ;between them would affect 
the rights of creditors ; and further, that the deed to C relates back 
to the date of the deed to B which was lost, notwithstanding the 
reservation therein of a life estate by A. 


2. In such case, upon an issue as to the validity of the deeds against 
creditors, the inquiry as to-whether or not the grantor reserved pro- 
perty sufficient and available for the satisfaction of his debts, should 
be confined to the date of the original deeds. 

3. In such case, creditors of A can not complain of the reservation of a 
life estate by him in the second deed. 

4, The rule that equity will not compel a “specific performance of a 
contract not founded on a valuable consideration, is confined to exe- 
cutory contracts or promises which. rest in ) fieri. 

5. A reservation in a déed that! the gratitor ‘‘is‘to retain possession of 
the above described lands during his ‘natural life or so jong as he may 
desire it for his own use and benefit” confers a life estate on the 
grantor. 
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6, The declaration of a grantor, made at a time subsequent to the exe- 
cution of the deed, is not evidence against the grantee. 

7. Where the grantees under a deed of gift were present ata sale of 
the land under execution against the grantor and made no claim to 
the land ; It was held, that they are not thereby estopped from assert- 
ing their title. 

(Plummer v. Baskervitle, 1 Ire. Eq. 252 ; McCain v. Hill, 2 Ire. Eq. 176 ; 
Hodges v. Hodges, 2 Dev. & Bat. Eq. 72; Terrell v. Terrell, 69 N. C. 
56; West v. Tilghman, 9 Ire. 163; Ward v. Saunders, 6 Ire. 382 ; 
Williams v. Clayton, 7 Ire. 442, cited and approved.) 


Civit Action to recover Land tried at Spring Term, 1877, 
of Onstow Superior Court, before Seymour, J. 

The material facts are embodied in the opinion of this 
Court. Thejury rendered a verdict in favor of defendants, 
and His Honor upon a question of law reserved gave judg- 
ment for the plaintiff and the defendants appealed. 


Messrs. A. G. Hubbard and H. R. Kornegay, for plaintiff. 
Messrs. W. A. Allen and D. L. Russell, for defendants. 


Bynum, J. By a family arrangement and for the pur- 
pose of advancing his children in life, on the 13th day of 
February, 1863, John F. Spicer, the father, by deeds duly 
executed, conveyed to his son John D. Spicer the eastern 
half of the land in controversy, and to Jere W. Spicer, 
another one, the western half. After the return of Jere 
from the army in 1865, the brothers exchanged their lots 
and John D. conveyed his eastern half to Jere by deed, and 
the deed to the western half made by the father to Jere hav- 
ing been lost before registration, by another arrangement of 
all parties and in pursuance of the contract of exchange, 
John F. Spicer, the father, executed another deed for the 
western half of the land to John D.Spicer. This latter deed 
was made the 14th of October, 1865, and was intended by 
the parties as a substitution for the lost deed of 1863. 
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At the time these deeds of 1863 and 1865 were executed, 
the bargainor John F. Spicer was indebted to the plaintiff 
as the surety of one Sanders for the sum of three thousand 
dollars or thereabout; which debt was reduced to judg- 
ment against the principal and surety in 1869, and in 1871 
a levy on and sale of all the land so conveyed and alleged 
to be the land of John F. Spicer, was made by the sheriff 
and a deed therefor was executed to the purchaser who is 
the plaintiff in the action and brings this suit for the re- 
covery of the same. 

On the trial it was conceded by the defendants that their 
deeds could not be supported as conveyances for valuable 
consideration, but they alleged that they were prepared to 
show that at the time of making them in 1863 John F. 
Spicer retained property fully sufficient and available for 
the satisfaction of his then creditors. Bat. Rev., ch. 50, § 3. 
Two issues were thereupon submitted to the jury, first, did 
the bargainor, when he executed the deeds, retain property 
fully sufficient and available for the satisfaction of his 
debts, and second, if so did he execute said deeds in good 
faith or with an intent to delay, hinder or defraud his cred- 
itors, or to gain some ease or advantage for himseif. 

The defendants’ evidence upon the first issue was confined 
to the value of the bargainor’s property at the time of the 
execution of the deeds of February, 1863 ; while the plain- 
tiff contended that the inquiry should be confined to the 
date of the last deed—October, 1865—upon the ground, 
first, that the latter deed was a new contract and could have 
no relation back to the date of the lost deed, because it con- 
veyed a different estate and toa different person, the lost 
deed being made to Jere, while the substituted one was 
made to John D. Spicer, and while the lost deed contained 
no reservation, and the substituted deed contained a reser- 
vation of an estate to the grantor. The Court admitted the 
evidence and that is the ground of one exception. 

15 
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1. If the deeds of 1863 to the two sons were valid as to 
creditors when made, no subsequent exchange between the 
sons of the parts conveyed could affect their creditors, and 
if the substituted deed of 1865, reserved an estate to the 
grantor, clearly the creditors can not complain, for the estate 
so reserved became liable to execution, and instead of 
diminishing increased the assets of the debtor. If one of 
the sons consented to yield back a part of the estate origi- 
nally conveyed, the creditors have no cause of complaint 
for that which is for their benefit. 

The principal question then recurs,—does the deed of 
1865 relate back for the purpose of this case to the date of 
the lost deed? If the grantee in the lost deed had the right 
in a Court of Equity to set up the lost deed and compel the 
grantor to execute another in its place, the grantor thereby 
had the right to do voluntarily what a Court of Equity 
would compel him todo. The general rule is that equity 
will not compel a specific performance of a contract not 
founded on avualuable consideration. But a distinction is 
drawn between executory contracts or promises which rest 
in fieri, and those agreements which are executed, the one 
class being enforceable only when founded on a valuable 
consideration, and the other requiring no consideration or 
only a meritorious one, as a provision for children for ex- 
ample. “ If,”.says Adams, 79, 80, “the donor has perfected 
his gift in the way which he intended so that there is noth- 
ing left fur him to do and nothing which he has authority 
to countermand, the donee’s right is enforceable as a trust 
aud the consideration is immaterial. Such for instance is 
the case where an instrument of gift has been fully exe- 
cuted although retdined in the donor’s possession.” These 
principles we think govern our case, and authorize a Court 
of Equity to compel the grantor in a voluntary deed, to 
whom it was after execution redelivered for safe keeping, 
and by whom it was lost, (which is our case) to execute 
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another of the same import. The parties have done them- 
selves what equity would have compelled them to do under 
its powers to enforce specific performance. Plummer vy. 
Baskerville, 1 Ire. Eq. 252; MeCain v. Hill, 2 Ire. Eq. 176; 
Hodges v. Hodges, 2 Dev. & Bat. Eq. 72. The deed in this 
case has relation back to that of 1863. 

2. The deed of 1865 from John F. to John D. Spicer, 
contained this clause: “It is understood and agreed that 
the said John F. Spier is to retain possession of the above 
described lands and premises during his natural life, or so 
long as he may desire it for his own use and benefit.” This 
clause was added after the execution of the deed proper, 
but was executed at the same time and with the same for- 
malities as the deed, and must have the same effect as if it 
had been incorporated in the deed at its proper place. We 
have before seen that if the effect of this reservation is to 
give a legal estate to the grantor, it is for the advantage of 
his creditors, and the plaintiff has no cause of complaint. 
But the defendants insist that it has no such legal operation 
at least to tne extent of giving a life estate to the grantor. 
As, however, the defendants accepted the deed and, as the 
proof is, assented to all its provisions, they must be content 
with such esiate as the deed hy a proper construction con- 
veyed to John D. Spicer. The nitch is upon the alterna- 
tive words used in the reservation “during his natural 
life, or so long as he may desire it,” the defendants contend- 
ing that this language at most gives the grantor only an 
estate at will, which is not the subject of execution sale. 
A freehold for life is defined to be,—‘ An estate in posses- 
sion, remainder or reversion in corporeal or incorporeal 
hereditaments, held for life, or for some uncertain interest 
created by will or by some mode of conveyance capable of 
transferring an estate of freehold, which may last the life 
of the devisee or grantee, or some other person.” Uncer- 
tainty of duration is thus seen to be, though not an essen- 
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tial, yet a common property of a freehold estate. If for 
instance an estate is granted toa woman dum sola fuit, or 
durante viduitate, or quamdiu se bene gesserit, or to a man 
and woman during coverture, or as long as the grantee will 
dwell in such a house, or so long as he pay a certain sum 
of money, or for any like uncertain time—tempus indetermi- 
natum, as Bracton calls it—in all these cases, if it be of lands 
or tenements in judgment of law, the lessee has an estate 
for life because possibly they might and probably would be 
co-extensive with the life of the grantee, thus constituting 
a distinction among estates for life, which are divisible into 
estates for life absolute, and estates for life determinable. 
Wharton’s Conveyancing, 41; Co. Litt. 42 (a); 1 Cruise 
by Greenl. 102; 2 Bl. ch. 8; Terrell v. Terrell, 69, N. C., 56. 

Upon authority therefore the grantor had a life estate 
in the western half of the lands conveyed to Jehn D. Spi- 
cer by the deed of 1865, and so the Court held’ upon the 
question of law reserved, and to that extent gave judgment 
against the defendants, and from that judgment the defen- 
dants appealed to this Court. The issues of fact were 
found in favor of the defendants, and the exceptions of 
the plaintiff taken during the progress of the trial will 
be disposed of in the next case, which is here upon her 
appeal. 

No error, . 


Per CurRIAM. Judgment affirmed. 


Nore.—In a case betwen the same parties upon the plain- 
tiff’s appeal :— 

Bynum, J. In the previous case between the same parties 
decided at this term upon the defendants’ appeal, the main 
question involved in the action was disposed of, and it was 
there held that John F. Spicer under the deed of 1865 re- 
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tained a life estate in the one half of the land in dispute, 
and that for the purpose of this action that deed was to be 
considered as having been executed as of the date of the 
lost deed, for which it was intended to be asubstitute. The 
inquiry for the jury was therefore properly directed to the 
value of the grantor’s estate retained at the date of the exe- 
cution of the deeds of 1863, and the good faith with which 
he made these deeds. 

Upon the trial the plaintitf attempted to show that John 
F. Spicer, the grantor, was in possession of the Bermuda 
Island (being a part of the land in suit) in 1867 or 1868, by 
evidence that he received some rent from that place in these 
years, though he himself did not occupy theland. He then 
put this question to the witness: Did you hear John F. 
Spicer at any time in 1867 or ’68, say for what purpose he 
had made the sale of land in question? The counsel stated 
his purpose to be to show that the grantor retained an in- 
terest in the Bermuda Island. Upon objection the question 
was ruled out. The declarations of a person who has exe- 
cuted a deed at a time subsequent to such execution are not 
evidence against the grantee. Ward v. Saunders, 6 Ire. 
382; Williams v. Clayton, 7 Ire. 442. Moreover the grantor 
as we have decided did retain a life estate in one half the 
Island, and had the right both to receive rent for it or to 
reside upon the Island. 

2. The counsel for the plaintiff asked the Court to charge 
the jury that by being present at the execution sale under 
which the plaintiff purchased, and not making any claim to 
the land, the defendants were estopped from asserting any 
title. The Court decided, first, that there was no evidence 
that the defendants were present at the sale, and second, 
that if they had been, they were not so estopped. That 
ruling certainly gives the plaintiff the benefit of the point. 
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The law is with His Honor. West v. Tilghman, 9 Ire. 163. 
The verdict of the jury was for the defendants. 
No error. 


Per Curia. Judgment affirmed. 








*W. C. WHITSETT v. W. J. FOREHAND and wife. 


Deed—Probate and Registration—Contract—Damages. 


1, The ‘*Cherokee Nation” is a territory within the meaning of the 
statute, (Bat. Rev. ch. 35, § 8.) 

2. The certificate of the ‘‘Chief of the Cherokee Nation,” under its 
great seal, that a Judge, before whom the probate of a deed is taken, 
is such Judge &c, is sufficient to entitle the deed to probate and re- 
gistration in this State. The word ‘‘ Governor” in the statute must 
be taken to mean the Chief Executive Officer of a State or Territory, | 
having its great seal. 

3. In an action on a note for a certain sum solvable in cotton at a cer- 
tain price per pound, the plaintiff is entitled to recover as damages for 
the non-delivery of the cotton, the market value of the quantity of 
cotton deliverable under the contract at the time the same ought to 
have been delivered. 


Civit Action to foreclose a Mortgage heard at January 
Special Term, 1878, of Wayne Superior Court, before 
Eure, J. 

The plaintiff and his wife contracted to sell to W. J. 
Forehand a tract of land, and delivered him a deed there- 
for, which deed it was alleged was never: properly acknow- 
ledged and proved. The title to the land was in the plain- 





* Faircloth, J. having been of counsel did not sit on the hearing of 
this case. 
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tiff’s wife. On the 4th of July 1872, the defendants 
executed three notes for $261 each, payable in cotton at 
sixteen cents per pound, due respectively, December Ist, 
1873, ’74, 75, for the land, and secured the payment by a 
mortgage thereon. When the first note fell due the de- 
fendants refused to pay because of the alleged defect in the 
title as aforesaid, and on the 8th of September, 1874, the 
plaintiff brought this action to foreclose the mortgage. 

The defendants answered alleging as a defence and 
counter claim, that they were damaged by reason of said 
defective deed, and demanded judgment,—that the said 
notes and mortgage be surrendered for cancellation, if the 
plaintiff and his wife should fail to make and acknowledge 
a proper deed; that the plaintiff and wife do make such 
deed ; and for five hundred dollars damages. 

The plaintiff filed no reply, but prepared a deed which 
he and his wife signed and acknowledged before Samuel 
M. Taylor, who was certified by William P. Ross, Chief of 
the Cherokee Nation, to bea Judge of the Circuit Court 
for the Southern Judicial Circuit of the Cherokee Nation, 
it being a Court of Law of Superior Jurisdiction at the 
time of taking said acknowledgment. The private exami- 
nation of the wife is in the usual form. [The plaintiff was 
a resident of Missouri at the time the contract was made, 
but is now living in some other western State.) The deed 
was sent to the plaintiff’s attorney by mail, and after its 
receipt by him filed among the papers in this action,—the 
defendants refusing to accept it, for that, it was not properly 
proved. 

His Honor being of opinion that the probate of the deed 
was sufficient, ordered it to be registered, and gave judg- 
ment for the plaintiff for the amount of the note and 
interest, and directed the clerk to sell the land in satisfac- 
tion thereof, from which ruling the defendants appealed. 





IN THE SUPREME COURT. 





WHITSETT 0. FOREHAND. 





Mr. S. W. Isler, for plaintiff. 
Mr. H. F. Grainger, for defendants. 


Reape, J. The deed in question was acknowledged by 
the makers, husband and wife, before a Judge of the Su- 
perior Courts in the Cherokee Nation, where they resided, 
and the wife’s private examination taken, and the probate 
and private examination preperly certified by him. No 
question is made about that. But the proof that he was 
such Judge, instead of being the certificate of the Governor 
of the territory, is the certificate of the “Chief of the 
Cherokee Nation,” under the great seal of the Cherokee 
Nation. 

The question is, whether that is sufficient to admit the 
deed to probate and registration in this State in the county 
where the land lies. Our statute provides that “when any 
deed concerning lands in this State * * * shall have been 
executed, and it may be desired to take the acknowledg- . 
ment or probate thereof out of the State, but within the 
United States, it shall be lawful for any Judge of a Supreme, 
Superior or Circuit Court within the State or territory 
where the parties may be, to take the probate * * *. And 
the certificate of such Judge with the certificate of the 
Governor of the State or territory annexed to such deed,” 
&c., that he was such Judge shall be sufficient to admit the 
deed to probate and registration in this State. Bat. Rev. 
ch. 35. § 8. 

It was discussed before us whether the Cherokee Nation 
is to be considered a State or a territory or a foreign 
nation. Its status is anomalous. It is certainly not a foreign 
nation, but is a part of the United States territory, using 
territory in its general sense. It is not a State in the 
sense in which the other States are called. Nor yet is it an 
organized territory as the organized territories are. And 
yet it is a territory of the United States set apart for the 
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Cherokee Nation with an organized government, legislative, 
executive and judicial, under the protection of the United 
States government, and under its tutelage and guardianship. 
And for the purposes now under consideration it must be 
considered a “ territory” “ within the United States.” 

Taking it to be a “territory” within the sense of our 
statute, still it is objected that the certificate is not by the 
“Governor” of the territory. It is the proceeding before 
the Judge and his certificate that constitute the probate. 
The only object of the Governor’s certificate is to prove to 
our Courts here that he wasa Judge. That can best be 
done by the chief executive officer of a State or territory 
who carries its great seal, and such officer is in the United 
States called Governor, except in the Cherokee Nation where 
he is called Chief. He is, however, the Governor of the 
“Nation,” and carries its seal. The Governors of the States 
are frequently called chief executive officer, chief magistrate, 
commander-in-chief. And so we say king, sovereign, mon- 
arch, designating the same officer and office. 

Giving to our statute a liberal and useful construction, it 
means the chief executive officer in the State or territory 
bearing the great seal. There is no officer in the Cher- 
okee Nation called Governor, so far as we know. And 
the “Chief” discharges the duties which usually pertain to 
the office of Governor. The “Chief” is therefore for our 
purposes Governor. 

2. The bond in question dated the 4th of July, 1872, and 
payable December, 1873, together with two others like it, 
except that they were payable December, 1874, and De- 
cember, 1875, were given as the price of the land in ques- 
tion. It will be observed that they are not solvable in 
money, but in cotton at sixteen cents a pound, The under- 
taking is that as ‘each of the bonds falls due, the defendants 
are not to pay the plaintitf $261, but so much cotton as at 
sixteen cents a pound will amount to that sum—say 1631 
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Mr. 8. W. Isler, for plaintiff. 
Mr. H. F. Grainger, for defendants. 


ReapE, J. The deed in question was acknowledged by 
the makers, husband and wife, before a Judge of the Su- 
perior Courts in the Cherokee Nation, where they resided, 
and the wife’s private examination taken, and the probate 
and private examination preperly certified by him. No 
question is made about that. But the proof that he was 
such Judge, instead of being the certificate of the Governor 
of the territory, is the certificate of the “Chief of the 
Cherokee Nation,” under the great seal of the Cherokee 
Nation. 

The question is, whether that is sufficient to admit the 
deed to probate and registration in this State in the county 
where the land lies. Our statute provides that “when any 
deed concerning lands in this State * * * shall have been 
executed, and it may be desired to take the acknowledg- . 
ment or probate thereof out of the State, but within the 
United States, it shall be lawful for any Judge of a Supreme, 
Superior or Circuit Court within the State or territory 
where the parties may be, to take the probate * * *. And 
the certificate of such Judge with the certificate of the 
Governor of the State or territory annexed to such deed,” 
&c., that he was‘such Judge shall be sufficient to admit the 
deed to probate and registration in this State. Bat. Rev. 
ch. 35. § 8. 

It was discussed before us whether the Cherokee Nation 
is to be considered a State or a territory or a foreign 
nation. Its status isanomalous. It is certainly not a foreign 
nation, but is a part of the United States territory, using 
territory in its general sense. It is not a State in the 
sense in which the other States are called. Nor yet is it an 
organized territory as the organized territories are. And 
yet it is a territory of the United States set apart for the 
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Cherokee Nation with an organized government, legislative, 
executive and judicial, under the protection of the United 
States government, and under its tutelage and guardianship. 
And for the purposes now under consideration it must be 
considered a “ territory” “within the United States.” 

Taking it to be a “territory” within the sense of our 
statute, still it is objected that the certificate is not by the 
“Governor” of the territory. It is the proceeding before 
the Judge and his certificate that constitute the probate. 
The only object of the Governor’s certificate is to prove to 
our Courts here that he wasa Judge. That can best be 
done by the chief executive officer of a State or territory 
who carries its great seal, and such officer is in the United 
States called Governor, except in the Cherokee Nation where 
he is called Chief. He is, however, the Governor of the — 
“Nation,” and carries its seal. The Governors of the States 
are frequently called chief executive officer, chief magistrate, 
commander-in-chief. And so we say king, sovereign, mon- 
arch, designating the same officer and office. 

Giving to our statute a liberal and useful construction, it 
means the chief executive officer in the State or territory 
bearing the great seal. There is no officer in the Cher- 
okee Nation called Governor, so far as we know. And 
the “Chief” discharges the duties which usually pertain to 
the office of Governor. The “Chief” is therefore for our 
purposes Governor. 

2. The bond in question dated the 4th of July, 1872, and 
payable December, 1873, together with two others like it, 
except that they were payable December, 1874, and De- 
cember, 1875, were given as the price of the land in ques- 
tion. It will be observed that they are not solvable in 
money, but in cotton at sixteen cents a pound, The under- 
taking is that as ‘each of the bonds falls due, the defendants 
are not to pay the plaintitf $261, but so much cotton as at 
sixteen cents a pound will amount to that sum—say 1631 
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pounds. It matters not what might be the market price of 
the cotton, the contract price must govern. 

When, therefore, the bond in question fell due in Decem- 
ber, 1873, it was the duty of the defendant to deliver to the 
plaintiff, say 1631 pounds of cotton, and on failure to do so, 
to pay him such damage us he sustained, viz., the market 
value of the cotton at the time when he ought to have de- 
livered it. Whether the market value of the cotton at that 
time was more or less than sixteen cents was an accident to 
enure to the advantage of one or the other as the case might 
be. And this was evidently the understanding of the parties, 
because they could not have supposed that the market price 
of cotton would be precisely the same in December of three 
successive years. 
. But the defendants offer as an excuse for not delivering 

the cotton at the time when the bond fell due, December, 
1873, that the plaintiff had not made or tendered them a good 
and sufficient title to the land. That was a good excuse, if 
true. And it seems to have been true up to the time when 
the deed now in question was tendered. That time is not 
stated. Its date is the 12th of May, 1875. The judgment 
below was for the amount in the face of the bond. In this 
there was error. It should have been for the damage sus- 
tained for the breach of the contract at the time of the 


’ breach and interest thereon. 


There is error. Judgment reversed, and the case re- 
manded to be proceeded in according to law. 


Error. 


PER CURIAM. Judgment reversed. 
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*TODD, SCHENCK & CO. v. E. R. OUTLAW. 


Mortgage--Defective Registration--Notice—Practice—Plea of Lis 
Pendens—Mortgage to Secure Future Advancements. 


1. The registration of a a executed without the State, the 
execution whereof is not proved according to law, (Bat. Rev. ch, 35, 
$$ 7, 8,) is ineffectual to pass title against creditors or subsequent 
purchasers for value. 


2. Such registration does not have the effect of actual or constructive 
notice of the existence of the mortgage deed, so as to affect a subse- 
quent purchaser for value. 


3. A mortgage deed, defectively registered, does not create an equity 
in the mortgagee which follows a deed from him and attaches itself 
to the legal estate in a subsequent purchaser from the mortgagor. 


4, A party to an action who desires to claim the protection of a notice 
by lis pendens, must in his pleadings specifically set forth and claim 
the benefit of such plea. 


5. A mortgagee isa purchaser for value, and whether the considera- 
tion is adequate or not will not affect the legal title ; Therefore, where 
the plaintiffs took a mortgage from A to secure future advance- 
ments, there being a prior mortgage to B, the defendant’s grantor, 
defectively registered ; It was held, that if after the execution of 
plaintiffs’ mortgage, and before they had made any part of or all the 
advancements stipulated, they had been fixed with notice of defen- 
dant’s equity, any advancements subsequently made by them would 
have been made at their peril; but if they were unaffected with no- 
tice before they paid out their money, their legal title must prevail 
as a security for re-payment. 


«(Williams v. Griffin, 4 Jones 31; Burnett v. Thompson, 3 Jones 113 ; 
Lambert v. Lambert, 11 Ire. 162; Carrier v. Hampton, Ib. 307 ; Rob- 
inson v. Willoughby, 70 N.C. 358; Flemming v. Burgin, 2 Ire. Eq. 
584; Leggett v. Bullock, Busb. 283; Polk v. Gallant, 2 Dev. & Bat. 
Eq. 395 ; Winborn v. Gorrell, 3 Ire. Eq. 117 ; DeCourcy v. Barr, Busb. 
Eq. 181; Derr v. Dellinger, 75 N. C. 300; Baird v. Baird, Phil. Eq. 
317 ; Badger v. Daniel, 77 N. C. 251 ; Rollins v. Henry, 78 N. C. 342 ; 
Small v. Small, 74 N, C. 16, cited, commented on and approved.) 





*Smith, C. J. did not sit on the hearing of this case. 
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Criviz Action to recover Land, tried at Spring Term, 
1877, of Bertie Superior Court, before Eure, J. 

The plaintiffs claim under a mortgage executed to them 
by one Vernoy, to secure advances for agricultural purposes 
on the 2nd of March, 1874, and duly recorded on the 10th 
of that month. The defendant claims as a purchaser under 
a decree of foreclosure of a mortgage of the same land exe- 
cuted by said Vernoy and wife on the 16th of February, 
1866, to one Bond (vendor and mortgagee) to secure the un- 
paid balance of the purchase money of the land. The execu- 
tion of this latter mortgage was acknowledged before one 
John J. Hornbeck, a Justice of the Peace of Ulster county, 
New York, as certified by N. Williams, the clerk of said 
county. At the May Term, 1866, of the Court of Pleas and 
Quarter Sessions of Bertie county, North Carolina, where the 
land is located, the following proceedings were had in rela- 
tion to the mortgage :— 

State or Nortu CaRo.ina, . 
Bertie County. May Term, 1860. 

This mortgage from Milford Vernoy and wife Martha, to 
Lewis T. Bond, was exhibited in open Court and ordered to 
be registered together with the certificate of John J. Horn- 
beck, a Justice of the Peace of Ulster county, New York, 
and of N. Williams, clerk of Ulster county, New York. 

(Signed) ; W. P. Gurizy, Probate Judge. 

Upon this certificate and order, the mortgage was regis- 
tered in May, 1866. 

It was insisted by the defendants, that this registration, 
though not regular in form, was sufficient to pass the title, 
and that if the probate and registration were defective for 
that purpose, yet the registration was notice to all the world 
of the existence of the incumbrance, and that the plaintiffs 
therefore purchased subject to the lien. 

His Honor being of opinion with defendant, gave judg- 
ment accordingly, and the plaintiffs appealed. 
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Messrs. D, A. Barnes and J. B. Batchelor, for plaintifts. 
Messrs. P. H. Winston and Gilliam ¢ Gatling, for defen- 
dant. 


Bynum, J. (After stating the case as above) 1. The 
statute provides that “ no deed of trust or mortgage for real 
or personal estate shall be valid at law to pass any property 
as against creditors or purchasers for a valuable considera- 
tion, from the donor, bargainor or mortgagor, but from the 
registration of such deed of trust or mortgage in the county 
where the land lieth.” Bat. Rev.ch 35,§12. How mort- 
gages executed without the State, for lands lying within 
the State, shall be proved without the State before they can 
be duly registered, is prescribed by statute, Bat. Rev. ch. 
55, §§ 7,8, and it is sufficient to say the mortgage from 
Vernoy to Bond has not been probated as the law directs, 
and that upon such probate it was not entitled to registra- 
tion. Untila deed is proved in the manner prescribed by 
the statute, the public register has no authority to put it on 
his book; the probate is his warrant and his only warrant 
for doing so. Williams v. Griffin, 4 Jones 31; Burnett v. 
Thompson, 3 Jones 113 ; 11 Ire. 162; Carrier v. Hampton, 11 
Ire. 307. Not having been duly proved, the registration 
was ineffectual to pass the title as against creditors or pur- 
chasers. Robinson v. Willoughby, 70 N. C. 358; 2 Ire. Eq. 
584; Busb. Eq. 283. 

2. Does such a registration as this have the effect of notice 
to the world of the mortgage from Vernoy to Bond, so as to 
affect a subsequent purchaser ? 

The mortgage from Vernoy to the plaintiffs had the effect 
of passing the legal title, and if the registration of the mort 
gage to Bond did not impart notice to the plaintiffs, they 
will hold the land discharged of any prior equity. Polk v. 
Gallant, 2 Dev. & Bat. Ey. 395; Winbora v. Gorrell, 3 Ire. 
Eq. 117. It is in cases where actual notice is so clearly es- 
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tablished as to make it fraudulent in the purchaser to take 
and register a conveyance in prejudice of the known title of 
another, that the registered deed will be permitted to be 
affected. With this limitation it is only a duly registered 
mortgage that will affect the subsequent purchaser with 
notice. Flemming v. Burgin, 2 Ire. Eq. 584; Leggett v. Bullock, 
Busb. 283; Robinson v. Willoughby, 70 N.C. 358. It is not 
pretended that the plaintiffs had any such, or other notice 
than that which might have been derived from the imper- 
fect registration of the prior mortgage. That a mortgage 
registered in a manner not authorized by law is neither ac- 
tual nor constructive notice, is decided in DeCourcy v. Barr, 
Busb. Eq. 181. Barr executed three mortgages. The third 
mortgagee sought to redeem the first and avoid the second 
mortgage upon the ground that though registered prior to 
his own, it was upon an insufficient probate, and therefore 
inoperative astohim. The defect of probate consisted only 
in this, that though taken in regular form before a duly ap- 
pointed commissioner for the State, resident in New York, 
the deed proved, was the deed of a resident of this State, for 
land in this State, whereas the statute only authorized the 
commissioner to take probate of deeds of non-residents. It 
was insisted in that case, as it has been here, that this mort- 

ge was spread upon the record, and for all useful purposes 
had the same natoriety as if it had been duly proven, so that 
it was urged the objection was merely technical. But the 
Court said that what was not done in due form was not done 
at all in-contemplation of law, and that the plaintiff there- 
fore might stand on legal rights and seize a plank in a ship 
wreck. It was also held that the adjudication of the clerk 
that the deed was duly proved, will not aid, where the cer- 
tificate of the commissioner is annexed to the «deed and 
shows that he was incompetent to take the probate. The 
same rule as to actual and constructive notice prevails in 
those States where registry laws are similar to ours; their 
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Courts holding that express notice of an unrecerded mort- 
gage will not invalidate one which is duly recorded. Stan- 
sell v. Roberts, 13 Ohio, 148; Mayham v. Coombs, 14 Ohio, 
428; LeNeve v. LeNeve, 18. L. C. American notes. Coot’s 
Law of Mortgages 370, and notes to page 384. 

3. The defendant insists that the instrument reconveying 
the land from Vernoy to Bond by its registration, though 
it may be defectively registered, had the effect of creating 
an equity in Bond, the vendor, which followed the deed and 
attached to the legal estate transmitted to the plaintiffs, 
and will be protected and enforced, and for this position he 
cites Derr v. Dellinger, 75 N. C., 300. That was not the 
case of a mortgage, and it stands altogether upon different 
grounds. Derr purchased and acquired the legal title 
with express notice of an outstanding bond for title to 
another party who had contracted to purchase the same 
land. A contract tosell land is not required to be registered 
and take effect only from registration like a mortgage, but 
like a deed when registered it relates back to the date of 
the contract. Bat. Rey. ch. 35,§24. Derrtherefore having 
had notice of the bond for title took the legal estate subject 
to the prior equity. Had he purchased without notice the 
Court clearly intimate that the equitable estate would have 
been annihiliated. We are not called upon to say how that 
would be. Derr purchased with, while the plaintiffs pur- 
chased without notice. 

4. The defendant again insists that the plaintiffs had 
notice by lis pendens, in that, they purchased during the 
pendency of an action by Bond against Vernoy to foreclose 
the mortgage upon the land now in controversy. The prin- 
ciple of lis pendens is that the specific property must be so 
pointed out by the proceedings as to warn the whole world 
that they meddle with it at their peril, and the pendency 
of such suit duly prosecuted is notice to a purchaser so as 
to bind his interest. Adams Eq. 157, and notes. As the 
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law was prior tothe adoption of our Code, and as it was in 
England prior to 2 Victoria, an action for land so prose- 
cuted and pending would have been notice to the world, 
and the purchase of the land by the plaintiffs after the in- 
stitution of the action and before the decree of sale, would 
have been disregarded and treated as a nullity. Baird y. 
Baird, Phil. Eq. 317; 2 Vict. ch. 11, § 7; 3 Sugd. V. & P. 
458; Adams Eq. 157. But the law of lis pendens has been 
greatly modified and restricted by C. C. P. § 90. That sec- 
tion provides that in an action affecting the title to real 
property, the plaintiff at the time of filing his complaint or 
at.any time afterwards, or a defendant when he sets up 
affirmative relief at the time of filing his answer, or at 
any time afterwards, may file with the clerk of each county 
in which the property is situated, a notice of the pendency 
of the action,’containing the names of the parties, the ob- 
ject of the action, and the description of the property affected 
thereby ; and if the action shall be for the foreclosure of a 
mortgage, such notice must be filed twenty days before 
judgment, and must contain the date of the mortgage, the 
parties thereto, and the time and place of recording the 
same. 

From the time of filing only shall the pendency of the 
action be constructive notice to a purchaser or incum- 
brancer of the property affected thereby ; and every per- 
son whose conveyance or incumbrance is subsequently exe- 
cuted or recorded, shall be deemed a subsequent pur- 
chaser or incumbraacer, and shall be bound by all proceed- 
ings taken after the filing of such notice to the same extent 
as if he were made a party to the action. 

This statute is in substance a copy of 2 Victoria, which 
has received a construction by the English Courts: It is 
there held that no lis pendens, of which a purchaser has not 
express notice, will now bind him unless it be duly regis- 
tered. Before that statute, a purchaser p2ndente lite, though 











JUNE TERM, 1878. 241 





Topp v. OUTLAW. 





for a valuable consideration and without express notice, was 
bound by the decree whether interlocutory or final. And 
such was the law here. But since that statute, lis pendens 
does not affect a purchaser or mortgagee without express no- 
tice, until a memorandum containing the particulars des- 
cribed in the act, is left to be registered with the senior 
master of the Common Pleas. Coot’s. Law of Mortgages, 
383, Adams Eq., 157. The provision of the New York 
Code (§ 132) for the filing of lis pendens, is similar to ours, 
and has received there the same construction as the English 
statute. Lamont v. Cheshire, 65 N. Y., 30. 

It would seem that the purpose of our statute was to 
assimilate the law of lis pendens to the registration laws and 
the docketing of judgments, and to produce consistency and 
certainty in the doctrine of constructive notice. There is 
certainly a great incongruity in the law where the pendency 
of an action binds a party dealing with the property, 
though he have no actual notice of the suit, while the same 
party is unaffected by express notice of an unregistered 
mortgage, or one defectively registered. While therefore 
I am of opinion that the policy of the statute would be the 
better carried out by following the English and New York 
construction, and holding that lis pendens is constructive no- 
tice only where the notice has been duly registered in every 
county where the benefit of it is claimed, a different con- 
struction has been put upon C. C. P., § 90, by two recent 
decisions of this Court, from which I do not fell at liberty 
to dissent. Badger v. Daniel, 177 N. C., 251; Rollins v, 
Henry, 78 N. C., 342. 

It is there held that when the action is pending in the 
county where the property is situate, it has the force and 
effect of lis pendens, and dispenses with the statute re-— 
quirement, or rather, that the statute does not apply to 
such case. It remains to be seen then whether the de- 
fendant has placed himself in the condition to claim the 
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‘ protection of lis pendens. Te certainly has not, unless he 


has in the pleadings spevitically set forth and claimed the 
benefit of such a plea, That he has not done. All that is 
said in the answer bearing upon this matter is in these 
words: “That the said Vernoy failed to pay the purchase 
money secured by said mortgage as it became due, and on 
the — day of , 187-, tue said lands were by judgment 
of the Supreme Court of the State sold to pay said purchase 
money, and were purchased by one Dennis Simmons, the 
sale reported to and confirmed by said Court, and a deed to 
the same executed to him, and that the defendant is in pos- 
session of said ands by purchase for value from said Sim- 
mons.” It is thus seen that the answer of the defendant 
contains no allegation of the pendency of an action for 
foreclosure at the time of the execution of the mortgage to 
the plaintiffs, and we are not at liberty to go outside of the 
record and the defence made in the pleadings to ascertain 
how the matter was in point of fact. 

5. It is further insisted that the mortgage from Vernoy 
to the plaintiffs was executed to secure advancements to be 
thereafter made, and is therefore inoperative by reason of our 
registration laws, the object of these laws being to give 
notoriety, as well to the extent as to the existence of mortga- 
ges and deeds of trust. This question has been raised twice 
in our Reports, but left undecided. See DeCourcy v. Barr, 
Busb. Eq., 181, and Small vy. Small, 74 N.C., 16. The mort- 
gage is in the form of an agricultural lien upon the crop to 
be made to secure advances for making it; and then, as a 
further security for repayment at the time stipulated, of the 
sum to be advanced, not exceeding sixteen hundred dollars, 
the mortgage upon the land was executed. Upon this con- 





‘ tract the plaintiffs advanced the sum agreed on, over one 


thousand dollars of which is yet unpaid, and can be collect- 
ed only by resorting to the mortgage. It is settled that a 
mortgagee is a purchaser for valuable consideration, and 
whether the consideration is adequate or not, will not affect 
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the legal title. It was immaterial whether the future pay- 
ments were secured in the deed or by promissory notes, as 
they were equally unforceable; and to the extent of the 
payments made by the plaintiffs before notice of the defen- 
dant’s equity, the legal title acquired by them will protect 
and secure them. If after the execution of the mortgage 
to the plaintiffs and before they had made any part of, or 
all the advancements stipulated, they had been fixed with 
notice of the defendant’s equity, any advancements subse- 
auently made by them would have been made at their 
peril; fora naked legal! title without an equity arising from 
being something out of pocket would not have prevailed 
against the equity of the defendant. But as the plaintiffs 
were unaffected with notice before they paid out their 
money, the legal title must prevail as a security for repay- 
ment. 

6. The case, so far as the plaintiffs are the actors, is the 
ordinary one of purchasers for valuable consideration with- 
out notice, who, having obtained the legal estate at the time 
of their purchase, are entitled to priority according te the 
maxim, “ where equities are equal the Jaw shall prevail.” 
But from the character of the defence, the action is more 
like one wherein the defendant is the actor, and seeks to set 
aside the legal title of the plaintiffs, or to have them de- 
clared trustees for his benefit. To succeed in this, however, 
it was incumbent upon him to do two things,—first, to al- 
lege and show that the plaintiffs purchased and acquired 
the legal title with notice of his equity; and second, to 
show on his part an actual purchase for value, fully completed 
by payment of the purchase money. He has done neither. 
His equity is derived through Bond, his vendor, whose un- 
recorded mortgage we have seen does not operate as notice, 
His purchase is not fully complete, fur he has not paid the 
purchase money; and having bought under a decree of 
Court, that tribunal will not require him to pay the purchase 
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money, unless a good title can be made. So im fact the de- 
fendant is out nothing and has sustained no injury in legal 
contemplation. Basset v. Nosworthy, 1 Smith, L. C., 1, and 
notes; Le Neve v. Le Neve, 158. L. C., 21, and notes. 

There is error; judgment reversed, and judgment here ac- 
cording to the case agreed, for the plaintiffs. 


Error. 


Per CurRIAM. Judgment reversed. 








* JOHN L. BROWN, Trustee, v. MERCHANT’S & FARMERS NAT. 
BANK, and others. 


Debt Secured by Separate Deeds of Trust---Right to Distributive 
Shares. 


1. A debt secured by separate deeds of trust, executed at different 
times, by persons liable therefor, is entitled to share pro rata on the 
full amount of the debt as it existed when such securities were 
given, in the distribution of the moneys arising therefrom, until the 
debt is satisfied. 

2. In such case the debtors are alike bound to the creditor for the en- 
tire amount of the debt and their relations with each other as prin- 
cipal and surety can not impair the essential right of the creditor to 
be paid out of the assigned estates. 


Civit Action, tried at Fall Term, 1877, of MgcKLENBURG 
Superior Court, before Kerr, J. 

This action was brought by the plaintiff as trustee of 
McMurray & Davis against the Merchants & Farmers, the 





* BynvuM, J., did not sit on the hearing of this case. 
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Traders, and the First National banks of Charlotte, asking 
the Court to direct the proper distribution of funds in his 
hands among the trustors’ creditors. 

The complaint sets out in substance that on the 7th of 
June, 1875, McMurray & Davis being unable to meet their 
liabilities made a conveyance of all their partnership effects 
to the plaintiff in trust for the benefit of all their creditors 
who should prove their debts and accept the provisions of 
the trust, and in pursuance thereof, debts were proved to 
the amount of about $150,000. 

Among the creditors who proved their debts, was the 
defendant, the Merchants & Farmers bank, to which the 
trustors had on the 28th of December, 1874, executed a 
note for $3,000 at sixty days, with Grier & Alexander as 
sureties, which note was discounted by the bank and be- 
came its property. On the 8th of March, 1875, Grier & 
Alexander made an assignment for the benefit of their 
creditors, pro rata, which was accepted by said bank, with 
the understanding that the bank was not to release 
McMurray & Davis from liability upon said debt, or Grier 
& Alexander from the liability growing out of their rela- 
tion as sureties on the same, and was not to look to any 
subsequently acquired property for payment. In pursuance 
of said agreement the assignee of Grier & Alexander paid 
to said bank forty-five and a quarter per cent of said debt, 
amounting in the aggregate to $1,357.50. 

The facts in reference to the Traders bank, also creditors 
of said trustors, were, that Grier & Alexander executed three 
notes amounting to $8,000 which were endorsed by McMur- 
ray & Davis and discounted by said bank and became its 
property. And the assignees of Grier & Alexander under 
the assignment aforesaid paid on said debt the said per- 
centage, amounting in the aggregate to $3,620, which was 
accepted by the bank with the understanding and agree- 
ment between it and Grier & Alexander and McMurray & 
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Davis, that said payment was to operate as a discharge of 
the debt so far as Grier & Alexander were concerned, but 
should not in any way affect the liability of McMurray & 
Davis on the same. 

The trustee has received about $65,000 of the trust fund, 
of which he has paid to all the creditors proving claims a 
dividend of forty-five per cent, except the defendants, the 
Merchants & Farmers and the Traders’ banks, who now set 
up their claim against the plaintiff for the payment of a 
like dividend on the total amount of their debts, regard- 
less of the payment by the assignee of Grier & Alexander 
as aforesaid. The assertion of said claim was resisted by 
the defendant, the First National bank, (upon proof of 
whose claim, it was recognized by the plaintiff as one of 
the trustors’ creditors) and all the other creditors of the 
firm of McMurray & Davis in like interest with it. 

By reason of these conflicting interests and complications 
growing out of the same, the plaintiff submits to the di- 
rection of the Court, and asks for such order as may enable 
him to disburse the trust funds according to law. 

His Honor held that the Merchants & Farmers, and the 
Traders bank were entitled to a pro rata distribution of the 
fund on the whole amount of their respective claims 
against McMurray & Davis, and directed the plaintiff to 
disburse accordingly, from which ruling the First National 
bank appealed. 


Mr. A. Burwell, for plaintiff. 
Messrs. Wilson g Son, Shipp ¢ Bailey, C. Dowd, J. E. 
Brown, and R. Barringer, for defendants. 


Smitu, C. J. On the 8th day of March, 1875, Grier & 
Alexander made an assignment of their property in trust 
to secure pro rata all their creditors. The deed contains a 
provision that the creditors thus secured should accept the 
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appropriation and not look to any future acquisitions of the 
firm for further payments, but their liability should re- 
main unimpaired for the enforcement of a debt due by 
McMurray & Davis on which they were bound as sureties. 
On the 7th day of June following, McMurray & Davis 
becoming insolvent also conveyed their partnership effects 
to the plaintiff for the benefit of such of their creditors as 
should prove their debts, and accept the provisions made 
in their behalf. Both assignments were accepted by the 
creditors on the terms set out in the respective deeds. 
There are two debts secured in both assignments, in one of 
which one firm is principal and the other endorser, and in 
the other their relations are reversed. The debts are: (1) 
A note executed December the 28th, 1874, at sixty days, 
for three thousand dollars by McMurray & Davis, and 
endorsed by Grier & Alexander to the defendant, the 
Merchant’s & Farmer’s National Bank of Charlotte. (2) 
Three notes in the aggregate sum of eight thousand dollars 
made by Grier & Alexander, and endorsed by McMurray & 
Davis to the defendant, the Trader’s National Bank of 
Charlotte. The assignees of Grier & Alexander in distribu- 
ting the trust funds have paid to the Trader’s National 
Bank the sum of three thousand, six hundred and twenty 
dollars, a dividend of forty-five and a quarter per centum 
on the debt, and this money was received with the express 
understanding that the bank should not thereby be pre- 
judiced in its claim against McMurray & Davis, nor in any 
remedy it might pursue against them. No payments were 
made from any source upon the debts provided for in the 
assignment of March the 8th, 1875, before the assignment 
of McMurray & Davis was made, and the dividend was 
long afterwards. 

The question upon which the advice and direction of the 
Court are asked is this: Shall the two debts secured in both 
deeds share for their full amount in the distribution of the 
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trust funds of McMurray & Davis, or shall they be reduced 
by the sums received from the assignees of Grier & Alex- 
ander, and the residue only draw its ratable part ? 

The complication which might grow out of the peculiar 
and exceptional provisions contained in the deeds are 
waived by the parties and need not enter into our consider- 
ation. We have been aided by the arguments and re- 
searches of counsel to the results of which our own investi- 
gations have contributed but little, and cases cited are 
mostly to be found in the reports of our sister State of 
Pennsylvania. With the instruction furnished by them, 
and under the guidance of acknowledged principles of 
equity, we proceed to examine the question. 

Divested of unnecessary surroundings the case is simply 
this: Debts are secured by separate assignments made by 
different persons liable for them. The trust funds together 
are sufficient to pay a certain per centum on the whole 
amount. Shall the creditors receive their full dividends, or 
does the law instanter upon the execution of the first assign - 
ment.apply their share of the estate conveyed, when after- 
wards ascertained in value, to a part payment of the debts, 
and the unpaid residue become the debt provided for in the 
second assignment? It is plain if the assignments were 
made at the same moment, no such consequences would 
follow. Is the‘rule for distribution changed when they 
are executed at different dates? The equitable principle 
by which a creditor, secured in the funds, may be com- 
pelled by a creditor secured in one only to seek satisfaction 
first out of that fund on which the latter has no claims, 
is but a.method of more effectively appropriating the 
debtor’s property to the payment of his own debts, and 
dloes not apply when the funds are provided by different 
debtors. The creditors here have a double security for 
the same debts, and we know of no principle by which 
they can be restrained from resorting to either and to both, 
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and taking full pro rata dividends from each until their 
debts have been paid. To sustain this right of the creditor 
we will refer to some of the adjudications on the subject. 

In Morris vy. Olivine, 22 Penn. State (1860) 441, it is held 
that a creditor having a bond and notes secured by mort- 
gage may, nevertheless, in the first instance seek satisfac- 
tion of his debts out of the personal estate of the debtor 
which has been assigned for the benefit of all his creditors, 
and itis declared that if he had proceeded under his 
mortgage and collected part of his claim, he would have 
been still entitled to a dividend out of the assigned estate 
on the whole unreduced debt until it was paid in full. So 
in Miller’s appeal, 31 Penn. St. 481, it was decided that when 
the debtor made a general assignment of his estate for the 
benefit of his creditors, and became afterwards entitled to 
a legacy which was attached and recovered by a creditor 
he was nevertheless entitled to a full share of the assigned, 
estate without reduction by reason of an appropriated 
legacy. In this case Strone, J. now an Associate Justice 
of the Supreme Court of the United States, says: “‘ By the 
deed of assignment the equitable ownership of all the 
assigned property passed to the creditors. They became 
joint proprietors and each creditor owned such a propor- 
tionate part of the whole, as the debt due him was of the 
aggregate debts ;” and that “ the reduction of the debt after 
the creation of the trust and after the ownership had be- 
come vested, if would seem, must be unimpaired.” 

In Bair and Shank’s appeal, 69 Penn. St. 272, it is decided 
that when a debtor conveys his property for the benefit of 
his creditors and becomes insolvent, a surety who after- 
wards pays one of the debts is subrogated to the rights of 
the creditors, and may recover a full dividend from his 
principal’s estate. In Brough’s case, 71 Penn. St. 460 (1872), 
Brough being indebted to Hinchman gave him a note with 
an endorser, and deposited at the same time a note of one 
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Gobley as collateral security for the debt. Brough after- 
wards made an assignment for the benefit of his creditors, 
and the éndorser made several payments on his note. In 
the distribution of Brough’s estate, Hinchman was de- 
clared to be entitled to a dividend on the entire debt, and 
until he was paid the endorser could get nothing. ‘“Hich- 
man,” say the Court, “ became equitable owner of a portion 
of the assigned estate under the assignment which could 
not be diminished by payment of the collaterals. He had 
two funds or securities for the payment of his claim,—the 
assigned estate, and the notes transferred to him as collate- 
ral,—and he has a right to exhaust both if necessary to 
satisfy his debt against Brough.” 

The doctrine deduced from the cases is that a creditor 
may have many securities for the same debt, and yet the 
debt remain undiminished in amount, and that the posses- 
sion of one security is not a reduction of thedemand. But 
in Miller’s estate, 82 Penn. St. 113 (1876) the very question 
before us was decided. The facts of this case were these: 
John Miller executed a note which Amos Miller endorsed 
to Bair and Shank for $3,000. John Miller afterwards 
made a conveyance of his property to secure his creditors, 
and still lateron the 24th day of October, 1872, Amos 
, Miller made a similar assignment. The Court below held 

that in distributing the estate of Amos Miller, the surety, 
the debt of John Miller, the principal, must be reduced by 
the value of the share of his estate applicable to the debt. 
This judgment was reversed on appeal,and Woopwarp, J. 
delivering the opinion, says: “Upon authority the rights 
of appellant would seem clear. They would seem clear 
also in view of a principle so simple and palpable as to be 
obvious to the plainest comprehension. If the estates of 
the two debtors had been adequate to the purpose, the ap- 
pellants had a right to demand payment of their debt in 
ull, that is, if each estate had been large enough to pay a 
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dividend of fifty per cent, the dividends from both if ap- 
portioned to it, would have satisfied the claim. By the 
rule which was adopted by the Court below, if John 
Miller’s estate had paid fifty per cent, and a dividend of 
fifty per cent had been subsequently declared on Amos 
Miller’s estate, the-appellants would have been confined to 
a pro rata distribution on the balance remaining due, and 
one full quarter of their claim would have been left unpaid. 
Surely a rule that would so divert funds admittedly ade- 
quate as to make the satisfaction of an uncontested debt 
impossible, would be neither safe, nor sound nor just.” 
Not dissimilar is the doctrine enunciated in the Warrant 
Finance Co’s case, in 1869, 5 Ch. Appeal Cases, 86. 

The Warrant Finance Co. held unpaid bills of exchange 
of large amount drawn upon and accepted by the Contract 
Corporation and endorsed by the Joint Stock Discount 
Company. The Contract Corporation and the Joint Stock 
Discount Company were in process of liquidation, and the 
Warrant Finance Co. proved its debt for the full amount 
against both. It had already received from the estate of 
the acceptor to the amount of 4s. 6d. on the pound, and 
from that of the endorser 15s. 6d. on the pound. It was 
proposed to continue to prove against the estate of the 
Joint Stock Discount Company until certain arrears of in- 
terest were paid. It was decided that the Warrant Finance 
Company had a right to receive dividends on its full debt 
until it was paid. | 

“When a creditor,” says Story, “has a right to resort 
to two persons who are his joint and several debtors, he is 
not compellable to yield up his remedy against either, since 
he has a right to stand upon the letter and spirit of his con- 
tract, unless some supervening equity changes or modifies 
his rights. 1 Story Eq. § 645. To the same effect is 
Thompson v. Spittle, 102, Mass. 211. It is therefore manifest 
that successive securities for the same debt from one or from 
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several persons do not diminish its amount, and it is enti- 
tled to share in the distribution of the moneys derived from 
either of them, as it existed when such security was given. 
An assignment vests in the creditor as an equitable owner, 
a share of the estate assigned, corresponding with his claim, 
and this share is not subject to reduction by subsequent ap- 
propriations or payments, when the estate or its proceeds 
are to be divided. 

Let us examine and see what would be the practical ope- 
ration of the contrary doctrine applied to the facts of this 
case, It is clear that the $3000 note due the Farmers’ and 
Merchants’ bank, on which Grier & Alexander are sure- 
ties only, if paid out of their effects, would nevertheless 
come in for a full share of the estate of McMurray & Davis,. 
the principal debtors. The surety whose estate pays, is at 
once subrogated to the rights of the creditoras to the sum 
paid, and thus the unpaid part would remain the property 
of the bank, and the part paid would belong to the surety. 
But as both principal and surety owe the entire debt to the 
creditor, he would be entitled also to receive the part accru- 
ing to the surety as weil as to himself out of the principal 
debtor’s estate. The surety can take no part of this estate 
while the debt itself remains unpaid, and is allowed after- 
wards, as a substituted creditor for the sum paid, to share 
in the general distribution. The bank would therefore in 
this case take a dividend upon the entire debt from such 
estate, while the $8000 debt due by Grier & Alexander 
themselves would be diminished by the sum received from 
their estate, and the residue only be permitted to participate- 
in the division of the estate of McMurray & Davis. In con- 
sequence, the two creditor banks holding claims against the 
same debtors and equally secured in the same deeds, would 
not receive proportionate shares of their respective debts 
out of the common fund, an injustice forcibly pointed out 
in the illustration in Miller’s case of the practical working 
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of such a rule. Such a construction is entirely inadmissible 
in giving effect to instruments whose professed purpose is to 
make an equal and undiscriminating provision for all the 
assignor’s debts. The debtors are alike bound to the credi- 
tors for the entire amount of the debts, and their relations 
with each other, as principal and surety, can not impair the 
essential rights of the former to be paid out of the assigned 
estates. Both upon reason and authority then we hold that 
the trust funds in the plaintiff’s hands must be distributed 
among the secured creditors according to the amounts due 
at the date of the assignment to each creditor, and no under- 
claim be made by reason of payments made, or which ought 
to be made, from the estate of Grier & Alexander. Upon 
this expression of our opinion, we suppose the settlement 
can be, more conveniently to the parties, made in the Court 
below, and we therefore affirm the judgment and remand 


the cause for further proceedings therein. 


No error. 


Per Curiam. Judgment affirmed and case remanded. 








STEPHEN H. MORRIS v. AMOS PEARSON. 


Trust Deed--Consideration—Fraud. 


A deed in trust made to secure several debts of which one is feigned 
and fraudulent and the others valid, will be sustained for the te efit 
of the true creditors, but is inoperative aS to the f:audulent claim ; 
provided, that neither the trustee nor the true creditors have con- 
nived at the insertion in the deed of such {rwidulent debt. 


(Hafner v. Erwin, 1 Ire. 49); Brannock-v. Biannock, 10 Tre, 428 ; Sho- 
ber v. Hauser, 4 Dev. & Bt 91; Harris v. DeGrafgenreid, 11 Ire. £9; 
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Flynn v. Williams, 7 Ire. 32 ; Jackson v. Hampton, 8 Ire. 457 ; Springs 
v. Hanks, 5 Ire, 30; Blount v. Blount, 2 Car. L. R. 587; Hogan v. 
Strayhorn, 65 N. C. 279; Carter v. Cocke, 64 N. C. 289; McNeill v. 
Riddle, 66 N. C. 290; Trustees v. Satchwell, 71 N.C. 111, cited, com- 
mented on and approved, and Stone v. Marshall, 7 Jones 300, over- 
ruled.) 


Civit Aetion to recover Possession of Land, tried at 
Spring Term, 1877, of Wi1tson Superior Court, before Kerr, J. 

The case states that in January, 1866, one Robert Wil- 
liams executed to the plaintiff, who was his brother-in-law, 
a deed in trust conveying the land in dispute to secure the 
debts therein mentioned, to wit, one debt of $2000 to Polly 
Morgan, the mother of the grantor, one note for $500 in 
favor of S. H. Morris, one for $625 in favor of John Morris, 
being the purchase money for the land, and other small 
claims amounting to about $80. It appeared from the 
evidence that the debt secured in favor of Polly Morgan was 
feigned and without consideration. The validity of the 
cther debts was not questioned. There was no evidence of 
any combination or collusion between the persons holding 
the valid debtsand Polly Morgan; or between them and the 
grantor for the benefit of the grantor or for any other pur- 
pose; or that the trustee or any of the pariies interested had 
any knowledge of the intention of said Williams to make a 
deel in trust until after the execution thereof; nor was 
there any evidence of any agreement between the grantor 
and Polly Morgan, or that she knew of the execntion of the 
deed. The deed was registered in January, 1866, but was 
not signed by the trustee, nor was he present at the time it 
was written. — 

And in June, 1866, the said Williains executed u second ° 
deed in trust to James W. Davis conveying said land to 
secure the debts therein set forth, to said Davis und others, 
the validity of which was not questioned, and also one of 
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$200 to said Morgan, which was feigned and fraudulent. 
This deed was registered in July, 1866. 

The trustee, Davis, sold the land in December, 1866, to 
Henry Harris, and by successive deeds of conveyance the 
title came to the defendant, against whom the plaintiff 
brought this action to recover possession. 

The Court charged the jury that if the debt to Polly 
Morgan secured in the deed to plaintiff was fraudulent, the 
deed was void as to creditors, notwithstanding there were 
bona fide debts included. Plaintiff excepted. 

The defendant’s counsel requested the Court to charge, 
that where there are two fraudulent grantees, the one in 
possession is entitled to retain possession as against the 
other ; which was given and the plaintiff excepted. 

The plaintiff’s counsel then asked the Court to charge, 
that even admitting the debt in favor of Morgan to be 
feigned and fraudulent, still if the other debts were valid,. 
and there was no combination or connection between the 
creditors to whom the true debts were due and the grantor 
or person for whose benefit the feigned debt was intended, 
or between the grantor and trustee, the deed would not be 
fraudulent, and the plaintiff would be entitled to recover; 
which was refused and the plaintiff excepted. 

Under tho ruling of the Court the jury rendered a ver- 
dict for the defendant. Judgment. Appeal by plaintiff. 


Messrs. Connor § Woodard and Busbee § Busbee, for plain- 
tiff. 
Mr. E. G. Haywood, for defendant. 


Ropman, J. The only question which it is necessary to 
decide in this case is this: Whether the deed made by 
Williams to the plaintiff was void because it attempted to 
secure a fictitious debt to Polly Morgan, the other debts 
secured being valid and bona fide and when neither the trustee 
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{the plaintiff) nor any of the creditors provided for, partici- 
pated in, or had any knowledge of the fraudulent purpose 
of the grantor? 

The defendant purchased for value, but he cannot say 
that he purchased without notice, for the registration of the 
deed to the plaintiff was notice. That is the grincipal pur- 
pose and policy of the registration acts. As the question 
is of practical importance and likely often to occur, and 
there is a difference among the authorities, it is necessary 
to consider them with some care. 

The first case in this State that is usually cited as bear- 
ing on it is that of Hafner v. Erwin, 1 Ire. 490 (June 1841). 

It is said in the head note to decide that if a part of the 
consideration of a deed is fraudulent as to creditors, the 
whole deed is void. No doubt that isa correct statement 
of the law, but it is not an accurate deduction from the 
case. And the case has sometimes been supposed to decide 
that if any one of the debts secured in a deed is fraudulent 
as to creditors, the whole deed is void. It will be seen on 
an examination of the case that nothing of that sort could 
have been, or was decided, and there is not even a dictum 
to that effect. 

Dwight made a deed in trust to secure debts, all of which 
were bona fide. There were circumstances in evidence 
tenfling to prove that the deed was not made bona fide to 
secure the debts provided for, but for the purpose of hin- 
dering and delaying tlie collection both of those and other 
debts. 

The case was tried before Pearson, J. whose instructions 
to the jury were—as his always were—lucid and to the 
point. He left the question of fraud to the jury, who found 
for the plaintff, thereby negativing any fraud in fact. The 
opinion of this Court was given by Gaston, J. and a new 
irial was ordered upon the ground that the Court below 
had erred in refusing to instruct the jury as requested by 
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the defendant, “that if there was an understanding hetween 
Dwight (the grantor) and the plaintiff (the trustee) that 
the deed should be kept secret and not registered unless 
the other creditors made a fuss, the deed would be fraudu- 
lent,” and in saying “that such an understanding would 
not make the deed fraudulent, for until it was registered it 
created no lien, and could not be in the way of others.” 
In reference to this, Gaston, J. says that the principle of 
the decision of the Court is, that the whole purpose of the 
parties to the conveyance must be the devotion of the 
property bona fide to the satisfaction of the preferred credi- 
tors, and no part of that purpose, the hindering and delaying 
of crediters except so far as itis the unavoidable result of the 
preference given; and that an agreement to keep the deed 
secret and not register it, &c., was evidence of a fraudulent 
purpose. This was the only point decided in the case. 

The next case was Brannock y. Brannock, 10 Ire. 428, in 
1849. Ejectment. The plaintiff purchased the land ata 
sheriff’s sale upon execution against one Thompson; the 
defendant claimed under a deed made to him by Thompson 
in trust to secure debts, some of which were usurious and 
others bona fide and just. The Court affirmed the judg- 
ment below for the defendant; Pearson, J. delivering the 
opinion of the Court, refers to the case of Shober v. Hauser, 
4 Dev. and Bat. 91, in which it had been held that a deed 
to secure a single usurious debt (no other debt being se- 
cured) was void, and that an innocent purchaser from the 
trustee acquired no title, and says :— 

“Tf a contract be made on several considerations, one of 
which is illegal, the whole contract will be void.” Just 
above the sentence quoted he says: “If a bond secures the 
performance of several covenants or conditions, some of which 
are legal and the others void, it is valid so far as respects 
the conditions which are legal, provided they may be sepa- 
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rated from and are not dependent on the illegal.” He 
further says: 

“Here the consideration which raised the use for the purpose 
of the conveyance, is merely neminal. The debts secured are 
distinct, due to different individuals, and in no way connected 
with or dependent on one another. The deed is valid, so far as 
respects the good debts,” 

The question decided in the above case came again be- 
fore the Court in June, 1850, in Harris v. DeGraffenreid, 11 
Ire. 89. It differed from Brannock v. Brannock, in this, 
that whereas in that case one of the debts was void for 
usury, in this case one of the debts secured in the deed 
was in part fictitious, and was inserted by an arrangement 
between the grantor and creditor with a view to save the 
land for the grantor’s family. The plaintiff was a pur- 
chaser for value and bona fide from the grantor after the | 
registration of the deed in trust. The Court affirmed the 
judgment of the Court below for the defendant, who pur- 
chased at the sale by the trustee. 

It is assumed that there is no difference affecting the 
question between a debt void for usury, and one void as to 
creditors, &c.,as being voluntary. -Brannock v. Brannock is 
cited as controlling the decision. One observation of 
Rurrin, J., who delivered the opinion of the Court, is 
worth noting. in connection with our case; it is to the 
effect that the plaintiff might recover the price he paid, 
out of the sum raised by the trustee on his sale, to the 
extent of the fictitious part of the debt secured to Perry. 

The next case in order of time is Stone v. Marshall, 7 
Jones, 300. December Term, 1859. The plaintiff claimed 
certain slaves and other personal property under a deed 
made to hjm by one Stoker to secure debts, some of which 
were just and others fictitious, and inserted for the purpose 
of benefiting the grantor. But the trustee had no knowl- 
edge of such intent, or of the fictitious character of the 
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debts. The defendant was a sheriff and claimed the prop- 
erty under a levy made by him undera judgment recovered 
after the registration of the deed in trust. A jury in the 
Court below on the instructions of the presiding Judge 
found for the plaintiff, and this Court reversed the judg- 
ment. The learned Judge who delivered the opinion of 
this Court, after stating correctly the effect of one illegal or 
fraudulent consideration as vitiating the whole deed, proceeds 
tosay: “ Inthe assignment to pay debts, the debts secured form 
the consideration for the deed.” And again: “ Every convey- 
ance with the intent to delay, &c., is void by the statute. 
The intention of a conveyance is to accomplish the objects 
that moved the maker to execute it, and if any of these 
latter be covenous, the intent is necessarily so.” If these 
propositions can be maintained as law, the decision is right, 
and Brannock v. Brannock, and Harris v. De Graffenreid, are 
wrong. In support of them His Honor cited Hafner v. 
Erwin, 1 Ire. 490; Flynn v. Williams, 7 Ire., 32, and Rath- 
burn v. Platner, 18 Barb. (N. Y.) 272. 

It has been seen how far Hafner v. Erwin applies. In 
Flynn v. Williams, but one debt was secured, and that was 
found to be fraudulent, and the deed was admitted to be 
void, as to the life estate which the grantor had at the exe- 
eution of the deed, but the plaintiff contended that it was 
not void as to the fee which afterwards came to the 
grantor. In the case from New York all the debts secured 
were bona fide, and it seems to have been proved by facts 
dehors the deed, that it was made with a fraudulent intent 
by the grantor, and the question discussed by the Court, 
was, whether this fraudulent intent in the grantor, although 
not participated in by the trustee or the secured creditors, 
vitiated the deed ; and the decision was that it did. None 
of these cases resemble the present, or Stone v. Marshall, in 
the important fact that some of the secured debts are good, 
and some bad. 
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If we examine the proposition of the learned Judge, we 
think it will appear that he has confounded the consideration 
of a deed, with the intent or purpose of making it. The 
latter is sometimes, especially in works on equity, spoken of 
as if it was the consideration, but in accurate technical lan- 
guage, the consideration is the immediate present compen- 
sation which the grantor receives, be it real or nominal, and 
which is necessary in deeds of bargain and sale to raise an 
use ; and not the remote purpose’ which the bargainor may 
have in mind which is manifested by the uses or trusts de- 
clared. This distinction appears in 2 Shephard’s Touch- 
stone, 510, 511, and even more expressly in Jackson v. Hamp- 
ton, 8 Ire., 457, (August Term, 1848) where it was held that 
a deed to secure valid debts, if no other consideration ap- 
peared, was void; in other words, that the purpose of the 
deed as declared, was not such a consideration as was nec- 
essary to support it. See also Springs v. Hanks, 5 Ire., 30, 
and Blount v. Blount, 2 Car L. R. 587, in which a grantor 
had undertaken to convey land to an illegitimate child, yet 
as no valuable or good consideration appeared, the deed was 
held insufficient. These cases are not cited to show that a 
consideration is now necessary to a deed. The contrary was 
decided in Hogan v. Strayhorn, 65 N. C., 279. But they do 
establish that in the opinion of this Court at least up to 
1859, the purpose of a deed, as to pay the debt of the 
grantor, &c., can not properly be spoken of or regarded as 
the consideration of the deed. ° 

In this respect and as to this proposition the cases of Bran- 
nock v. Brannock, and the others coinciding with it, are irre- 
concilable with Stone v. Marshall. And the proposition as 
to which the cases contradict each other is not in either of 
them a dictum, but is in each the proposition on: which the 
decision depends, or as it is called the ratio decidendi. 

Since the case of Stone v. Marshall, several cases have been 
decided in this Court, involving more or less directly the 





JUNE TERM, 1878. 





Morris 0. PEARSON. 





question decided in that. It is unnecessary to domore than 
merely to cite some of these. Carter v. Cocke, 64 N. C. 239; 
Me Neill v. Riddle, 66 N. C. 290; Trustees of Wilson College v. 
Satehwell, 71 N. C. 111. 

In this conflict between the decisions of this Court, which 
merely as decisions are equally entitled to our following, we 
are obliged to look to the opinions of learned authors and 
the decisions of other Courts, and with the exception of 
some decisions in New York which I have found referred 
to, but have not been able to examine, they will be found 
unanimously to support our cases of Brannock v. Brannock; 
Harris v. DeGraffenreid, and Jackson v. Hampton. 

The doctrine is fully and clearly discussed, and the older 
cases cited, in Metcalf on Contracts 246; and I may be par- 
doned for a somewhat long citation from a book of such emi- 
nent merit :— 

“Tt has heretofore been mentioned that if one of two con- 
siderations of a promise be void merely, the other will sup- 
port the promise ; but that if one of two considerations be 
unlawful, the promise is void. When, however, the illegal- 
ity of a contract is in the act to be done, and not in the con- 
sideration, the law is different. If, for a legal considera- 
tion, a party undertakes to do two or more acts, and part 
of them are unlawful, the contract is good for as much as is 
lawful, and void for the residue. 

Wherever the unlawful part of a contract can be separa- 
ted from the rest, it will be rejected and the remainder es- 
tablished. * * * But it was asserted until it became a 
maxim, that if any part of an agreement be contrary to a 
statute, the whole is void. This distinction seems to stand 
on no sound principle, and upon examination will not be 
found as a general rule to be supported by authority.” The 
cases cited fully sustain the author. 2 Chitty Contr, 973, 11th 
American edition, is to the same effect. 
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In 1 Jones on Mortgages, § 620, it is said: “ Where the 
consideration of a mortgage is made up of several distinct 
transactions, some of which are legal and others are not, and 
the one can be separated with certainty from the others, the 
mortgage may be upheld for such part of the consideration 
as was free from the taint of illegality.” 

In Bump on Fraud. Conveyances, 385, under the heading 
of Fictitious Debis: “An appropriation of the property to 
the payment of debts not owing by the assignor, and not 
contracted on his account, or for a larger sum than is due, 
to the prejudice of his creditors is evidence of fraud. This 
will not, however, make the assignment void, unless the 
assignee participates in the fraud.” 

In Hardcortte v. Fisher, 24 Mo. 70: (1856) “ We think it 
pretty well settled hy the course of decisions in this State in 
reference to a voluntary assignment, that the fraud of one 
or more of the creditors does not defeat it altogether, and 
render it wholly ineffectual in favor of the others, and we 
are not disposed after reconsidering the matter to change 
the course of adjudications ou this subject. The Courts of 
Virginia, North Carolina and Alabama have taken the same 
view,” citing Brannock v. Brannock, and Harris v. DeGraf- 
Senreid. : 

In McIntosh v. Corner, 33 Md. 598, 607: “ But it by no 
means follows that because some of the preferred debts may 
be fraudulent, and therefore void, that the assignment itself 
should be declared a nullity. Some of the debts claiming 
priority of payment may be founded in fraud, and still the 
general assignment be good as to all debts that are bona 

Jide.” Fedman v. Gamble, 26 N. J. Eq. 494; Careton v. Woods, 
28 N. H. 290. 

In the present case we think the deed to the plaintiff was 
not void by reason that it secured a fraudulent debt. Al- 
though the trustee cannot appropriate any part of the fund 
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to the payment of that debt, yet the deed is a valid security 


for the good debts. 
There is error in the ruling of the Jelen below. 


Error. 


Per CurIAM. Venire de novo. 








State on relation of ELIJAH HEWLETT v. HENRY NUTT. 


Tax Upon Suits—Failure of Clerk to Account—Liability of Surety 
on Official Bond—Action for Penalty—Statute af 
Limitations—Parties. 


1, The tax prescribed by Rev. Code, ch. 28, § 4, on indictments, civil 
suits, &c., isnot atax within the meaning of the revenue act of 
1858-’9, which repealed all taxes not therein imposed ; nor is it a tax 
within the meaning of the constitution, Art. V, § 3, which requires 
taxes to be equal and uniform. 

2. Such tax is not in violation of the constitution, Art. I, § 35. 

3. A Superior Court clerk, who collects taxes upon suits, to an amount 
unauthorized by law, is nevertheless bound to account for the same 
to the proper county officer ; and a surety upon his official bond is 
liable for his failure to do so. 

4. An action against a clerk for the penalty of $500, prescribed by 
Rev. Code, ch. 28, § 7, if not brought within one year, 1s barred by 
“ae statute of limitations under C. C. P., § 55. 

. The county treasurer is the proper plaintiff in an action on the 
eae of a Superior Court clerk to recover money emenener by him as 
taxes on suits. 


Civit Action, tried at Spring Term, 1878, of New Han- 
ovER Superior Court, before Eure, J. 

This action was brought by the relator as treasurer of 
New Hanover county, against the defendant as surety upon 
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the bond of one James C. Mann, clerk of said Court. It 
was alleged that siid clerk had failed to account to plaintiff 
in a certain sum due’as a tax on sundry judgments rendered 
in civil actions in said Court. The material allegations in 
the complaint were denied, and the defendant pleaded the 
statute of limitations. The case was subsequently referred 
for an account, and the referee reported, that Mann was 
clerk of said Court from August 1869 to September 1874, 
and as such, during that period, in eighty civil actions, he 
taxed in the bill of costs, and collected the sum of two 
dollars in each case, and the same was received by him for 
the county treasurer, but not paid over to him. 

Upon the pleadings and the facts as found, the Court gave 
judgment for the defendant, and the plaintiff appealed. 


Mr. D. L. Russell, for plaintiff. 
Messrs. Merrimon, Fuller g Ashe, for defendant. 


Reape, J. “On every indictment or civil suit * * * 
the parties convicted or cast shall pay a tax of one dollar, and 
in every suit in equity, a tax of two dollars’’ Rey. Code, 
ch. 28,§ 4. By the same statute, “all fines, amercements, 
forfeitures and taxes on suits,” are appropriated for the 
purpose of defraying the costs of State prosecutions, and 
the contingent expenses of the county. And it is made 
the duty of the clerk to report all such taxes, fines, forfeit- 
ures and amercements, and to account and pay them over 
to the proper officer. Under this statute the clerk collected 
the amount of taxes on civil suits reported, and failed to 
account for or pay it over. 

The defendant, who is surety for the clerk on his official 
bond, objects to paying the taxes on civil suits colleeted by 
the clerk :— ' 

1. Because the statute under which he collected them 
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had been repealed, so that he did not collect them by vir- 
tue or under color of his office, or by authority of law. The 
foundation for this defence is the general revenue act of 
1858-59, which repeals all taxes not therein imposed; and 
this being a tax on suits, it is repealed. This defence will 
not avail the defendant, because the tax on suits is not the 
kind of taxes embraced in that revenue act. Indeed it is 
not a tax at all in the sense that public taxes are under- 
stood. It is a part of the bill of costs taxed by the clerk 
to be paid by the unsuccessful party in every suit to pay the 
expenses of the Court, the aid of which he has wrongfully 
invoked at the public expense. The fact that it is called a 
tax makes no difference. Tax is a familiar and appropriate 
term in judicial proceedings. The fees of clerks, sheriffs, 
witneses, referees, lawyers, are all taxes upon the losing 
party, and are “taxed” by the clerk as the costs. The 
Court orders the costs to be faxed by the clerk, and to be 
paid as taxed. A motion to retax a bill of costs is common. 
The statute directs costs to be taxed by the clerk. “The 
prevailing party shall be entitled to recover the fees of ref- 
erees and witnesses, and other necessary disbursements to 
be taxed according to law.” Bat. Rev., ch. 17, § 287. So 
an attorney’s fee is taxed, and if an attorney take a larger 
“tax-fee” than allowed by law, he shall be indicted, &c. In 
the very case before us His Honor directed the plaintiff to 
pay the costs to be “taxed by the clerk.” And one of the 
definitions of “tax” in Webster is,—‘ to assess, fix, or de- 
termine judicially, as the amount of costs on actions in 
Court ; as the Court taxes bills of costs.” We are of the 
opinion that the revenue act of 1858-59, or any like act, 
does not embrace the tax in question on suits, unless speci- 
ally mentioned. 

2. The second ground of defence is that the statute in 
question is made void by our present constitution, which 
requires taxes to be equal and uniform. ‘The answer is as 
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above, that this is not the kind of tax embraced in the con- 
stitution. 

3. The third ground of defence is that the constitution 
requires that the Courts shall be open to suitors, and that 
its spirit is, that suits shall not be burdened; but that the 
power to tax is the power to destroy. This is an extreme 
position and if allowed would forbid any costs in suits at 
all. And besides, it is not a tax on suits, but upon the 
losing party in a suit, and is not an unreasonable penalty for 
his false clamor. It will be observed that it is classed in 
the statute with fines, penalties and amercements. 

4. The fourth ground of defence is that the tax on suits 
being without authority of law, the clerk collected them in 
his own wrong, and not by virtue or color of his office, and 
therefore the defendant, his surety, is not bound. This is 
answered by what we have said, that the statute authoriz- 
ing the tax is in full force. But if it were not, the Courts 
would not patiently hear the defendant controvert the au- 
thority of a statute-which he assumed to be in force, and 
under which he received money for the public, and refused 
to pay it over. 

5. The fifth ground of defence is that the $500 penalty 
for not paying over is barred by the statute of limitations— 
one year. We are of the opinion that this objection is well 
taken. C. C. P., § 35. 

6. The sixth ground of defence is that the clerk collected 
two dollars tax on each suit, whereas he ought only to have 
collected one dollar. We suppose this was done upon the 
idea that all actions are now “ equity suits,” upon which the 
tax was two dollars, How this is, we will not stop to inquire. 
The defendant clerk, as clerk, collected the tax by virtue 
of his office under a not unreasonable construction, which 
he put upon the statute, and it is just that the defendant 
should pay it. 

7. She seventh ground of defence is that the county 
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treasurer is not the proper person to sue. The statute ex- 
pressly provides that the money shall be paid to him, and 
that he shall account for it. Bat. Rev., ch. 30,§ 8. And 
the rule is that he to whom money is payable, may sue for 
it to compel payment. It is true that there is also a provis- 
ion, § 9, that if the county officers who are required to pay 
the treasurer will not do so when he calls on them, which 
he is required to do at least twice a year, the treasurer shall 
report the facts to the board of commissioners, and they 
may sue. But this does not oust the treasurer of the right 
to sue if he chooses to do so. 

The clerk of this Court will make the calculations from 
the report of the referee and report, and there will be judg- 
ment here accordingly for the plaintiff. Clerk allowed $5. 


Error. 


PER CURIAM. Judgment reversed. 








JOHN BUIE and others v. THE COMMISSIONERS OF FAYETTE- 
VILLE and others. 


Taxation—Shares in National Banks. 


1, Shares in national banks owned by residents of the State may be 
assessed for taxation either at the place where the owners reside, or 
at the place where the bank is located, as the legislature of the State 
may elect. 

2. Under the existing laws such shares must be taxed at the place 
where the owner or person required to list them resides. 

(Kyle v. Commissioners of Fayetteville, 75 N. C. 445, cited, distinguish- 
ed and approved.) 
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Morrow for an Injunction heard on the 27th of February, 
1878, at CantHacE, before Moore, J. 

The plaintiffs are citizens and residents of this State, and 
owners of a certain number of shares of stock in the Peo- 
ples National Bank of Fayetteville, but are not residents of 
the town of Fayetteville, nor do they carry on any business 
in said town. They alleged among other things that the 
defendant assessed their shares of said stock for municipal 
taxation, and had authorized the town tax collector, the de- 
fendant Mallett, to proceed to collect the same—after his 
term of office expired—under the tax list for 1876, who had 
levied upon certain personal property to secure payment of 
the same, and had advertised it for sale ; and upon their ap- 
plication an order was granted by Burton, J., restraining the 
defendant corporation from further proceeding. 

The defendants alleged among other things that under 
their charter they had the power to tax for municipal pur- 
poses all such subjects of taxation as are taxed by the State, 
and that their tax collector had the same powers, and was 
subject to the same penalties in collecting the town taxes, 
as was the sheriff in collecting State taxes, and that the 
amount of tax levied upon the plaintiffs’ shares of stock is 
uniform with the tax upon similar property owned by citi- 
zens of the town, and is the same as that made by the 
township board of trustees. 

Upon the hearing, His Honor was of opinion that the 
assessment of the bank stock of the plaintiffs made by the 
authorities of the town of Fayetteville, and all the proceed- 
ings had thereon were without authority of law, and granted 
the motion for an injunction, from which ruling the defen- 
dants appealed. 


Mr. B, Fuller, for plaintiffs. 
Messrs. Guthrie § Carr,and W. F. Campbell, for defen- 
dants. 





JUNE TERM, 1878. 





Bore ov. Com’rs. OF FAYETTEVILLE. 





Smirn, C. J. In the case of Kyle v. Comm’rs. of Fayette- 
ville, 75 N. C., 445, it is decided that the shares of stock 
held by non-residents in a national bank can only be taxed 
in the city or town wherein the bank is located. The de- 
cision rests upon the provision in the State constitution by 
which all property, except such as may be exempted, is re- 
quired to be taxed, and upon a clause in the act of Congress 
under which they are formed, permitting the State to im- 
pose upon the shares of stock a tax which shall not exceed 
that levied upon other moneyed capital in the hands of its 
own citizens, and restricting the tax on non-resident share 
holders to the town or district in which the bank is located. 
A State can not impose a tax upon these corporations as 
such, nor upon the property and interest of the share holder 
therein, unless authorized by Congréss, and then only in the 
manner and to the extent allowed. The effect of the act 
for purposes of taxation is to sever the stock as property 
from the person of the owner, and to impart to it a new 
legal situs, that of the bank itself. Unless the shares of 
non-residents are taxed at the place where the corporation 
is formed, and their dividends intercepted and applied to 
the payment of the tax, they would be beyond the reach of 
the taxing power altogether. But by affixing to the prop- 
erty of the non-resident share holder the situs of the bank 
itself, of whose capital his shares represent a part, his inter- 
est is subjected to the exercise of the taxing power, and 
through the corporation, as his trustee, the payment of his 
tax enforced out of his part of distributed funds. 

But another and different question is now presented, not 
disposed of in the decision ot that case. The plaintiffs here 
are citizens and residents of the State, some of them living 
in Cumberland, and others, in Robeson county, and none of 
them residing or doing business within the town, so as to 
subject their persons to its corporate jurisdiction. They are 
all liable to State and county taxation on their property of 
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every kind except lands and farming utensils and other ar- 
ticles used in their cultivation at the places of their actual 
residence under the laws of the State. 

The inquiry now is,—whether the shares of resident stock 
holders can be assessed and taxed like those of non-resi- 
dents in the town where the bank is located and carries on 
its business. The question will be first considered as affected 
or controlled by the legislation of Congress :— 

Soon after the passage of the national bank act, a contro- 
versy arose as to the true meaning of the clause which per- 
mitted shares to be taxed under State authority “at the 
place where the bank is located and not elsewhere.” In 
some of the States it was held that the restriction confined 
the exercise of the taxing power to the town or district in 
which the corporation conducted its business, while in oth- 
ers it was decided to apply to the State and not to any of 
its territorial divisions, and that such tax could be assessed 
upon a resident stock holder at the place of his residence 
wherever it might be within theState. Burroughs on Taxa- 
tion, 127, 128; Austin v. Aldermen of Boston, 14 Allen 359; 
Clapp v. Bushington, 42 Ver., 579. 

The controversy was solved by an amendatory act passed 
in 1864, declaring the word “place” to mean the ‘ State” 
wherein the bank is located. The only restraints imposed 
upon a State in the exercise of its taxing power over shares 
_in national banks are : 

1. That such tax shall not be at a greater rate than is 
assessed upon other moneyed capital in the hands of its in- 
dividual citizens. 

2 That the tax on shares of non-resident owners shall be 
imposed in the city or town where the bank is located _ 

Subject to these limitations, it is left to the legislature of a 
State to “determine and direct the manner and place of 
taxing all the shares” of banking associations within its 
limits. U.S. Rev. Stat., § 5219. It follows therefore that 
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a State may prescribe and regulate under the restraints 
mentioned, as well the place as the manner of making its 
assessments upon this kind of property according to its own 
discretion. A reference to some adjudged cases will support 
this view. 

In Nat. Bank vy. Commonwealth, 9 Wall. 353, the State of 
Kentucky levied a tax “on bank stock, or stock in any money- 
ed corporation of loan or discount, of fifty cents on each 
share thereof equal to one hundred dollars,” and required 
the cashier of the corporation to pay the tax, and the Court 
held the enactment to be valid, and said: “If the State of 
Kentucky had a claim against a stockholder of the bank 
who was a non-resident of the State, is could undoubtedly 
collect the olaim by legal proceeding in which the bank 
could be attached or garnisheed and made to pay the debt 
out of the means of the shareholder under its control. This 
is in effect what the law of Kentucky does in regard to the 
tax of the State on bank shares.” And -the Court further 
declared that “ while Congress intended to limit State taxa- 
tion to the shares of the bank as distinguished from its cap- 
ital, and to provide against a discrimination in taxing such 
bank shares unfavorable to them as compared with the 
shares of other corporations and with other moneyed capi- 
tal, it did not intend to prescribe to the States the mode in 
which the tax should be collected.” 

In Tappan vy. Merchants’ Nat. Bank, 19 Wall. 490, the validi- 
ty of an act of Lllinois passed in June, 1867, was called in 
question. That act levied a tax on stockholders in banks 
formed under the authority of the United States or of that 
State, “in the county, town or district where such bank or 
banking association is located and not elsewhere, whether 
such stockholder reside in such county, town or district, or 
not.” Chief Justice Warre delivering the opinion says: 
“The State within which a national bank is situated has 
jurisdiction for the purposes of taxation of all the shareholders 
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of the bank, both resident and non-resident, and of all its shares, 
and may legislate accordingly.” The question then before 
the Court was whether such property was not so annexed 
to and identified with the person of the owner as to exist 
only in contemplation of law where the owner was, and (ex- 
cept in case of non-residents expressly provided for in the 
act) could be made liable to public burdens at any other 
place. It was decided that a State might tax the stock of 
its own citizens, as the stock of non-residents was taxed, at 
the situs of the bank; and the Court declined to give an 
opinion as to whether such tax could be assessed elsewhere 
in the State. 

In Adams v. Nashville, 95 U.S. Rep. 1», the construction 
of this clause again came before the Supreme Court, and it 
was alleged that an exemption, resulting from a statute of 
Tennessee which declared that no tax should be put on the 
capital of any bank, state or national, operated to impose a 
burden upon stock holders in national banks which was not 
put upon other moneyed capital belonging to individuals, 
and was in conflict with the provisions of the law. The 
Court say: “That the act of congress was not intended to 
control the State power on the subject of taxation,” and 
that its plain intention “was to protect corporations formed 
under its authority from unfriendly discrimination by the 
States in the exercise of their taxing powers.” 

The law does.not itself require the assessment of any tax 
upon shares in these associations. It places them under 
the taxing power of a State which may choose to exercise 
it, protected however against adverse diseriminating legis 
lation. There is no obligation to charge this species of 
property with the public burden imposed in the act, and if 
it exists, it is by virtue of our own constitution and laws 
which require all property to be taxed, and upon a uniform 
rule. This brings us to the consideration of our own legis- 
lation on the subject. 
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The provisions of the revenue act (Laws 1874-75, ch. 184) 
by which the facts of this case are governed, if not incon- 
sistent with the constitution, definitely determine the dis- 
pute. Some of these will be cited :— 

§ 6 requires land and personal property on farms used 
in cultivating them to be given in in the township wherein 
the land lies. § 7 requires all other personal property 
whatever, “including moneys on hand or on deposit, credits, 
investments in bonds, stocks in National, State, and private 
banks,” &c., to be given in in the township in which the person 
so charged resides on the 1st day of April.” § 9 declares 
that the list of taxable property shall include (par. 6) 
“stocks in national and private banks, &c. and their esti- 
mated value.” So in § 11 the cashier of each bank or 
banking association, whether State or National, is directed 
to give in to the “board of assessors for the township in 
which such bank or banking association issituated, all shares 
of stock composing their corporation, as agent for and in the 
name of the owners of said shares of stock who may be 
non-residents, and the deposits of all non-residents.” 

It is thus apparent that the General Assembly has pro- 
vided for the taxation of non-resident share holders in 
National banks at the place of location of the bank, and is 
not only silent in regard to resident share holders in that 
connection, but in preceding sections requires all stock of 
the latter to be listed and taxed at the owner’s domicil. 
As more clearly indicative of the legislative will, the last 
revenue act directs such cashiers to forward a list of stock 
holders resident in the several counties to the commis- 
sioners of the respective counties in order that this property 
may not escape taxation. 

But it was urged in the argument of defendants’ counsel 
that this method of taxing is not uniform inasmuch as the 
shares of resident and non-resident stock holders are taxed 
at different places and necessarily at different ad valorem 
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sums, but this is a misconception of the uniformity pre- 
scribed. Absolute equality is unattainable in any system 
of raising revenue. “Al] persons,” in the language of 
Chief Justice Waite, in Zappan v. Merchants Nat. Bank, 
“owning the same kind of property are taxed as he (the 
complaining share holder) is taxed.” It is difficult to see 
how a tax upon all stock (except that of the non-resident 
which unless taxed through the association could not be 
taxed at all) levied and collected at the owner’s residenae 
van be unequal or wanting in uniformity, which, as the 
Chief Justice in the case cited declares, is but another name 
for equality.. Shares in National banks are assessed upon 
the same ad valorem principle, and pay the same tax as 
shares in every other moneyed association, and indeed as 
other forms of property whose locality is that of the owners. 
The exceptional fact is the addition of property belonging 
to non-residents to the volume of taxable property, which 
in this mode only’can be brought within reach of the taxing 
power. But this does not disturb the uniformity of the 
system prescribed by the constitution, and under which 
every persun is taxed alike, upon land and such articles as 
are used in farming at the place where they are; upon 
other personal estate where the owner resides. 

We have examined the cases cited by the defendants’ 
. eounsel,— Bank of Columbus v. Hines,3 Ohio 1, and Town- 
ship, &c. v. Talcott, 19 Wall. 666,—and do not find them at 
all in conflict with our opinion as to the uniformity in- 
tended in the constitution, but rather in its support. Sub- 
stantially the same views are expressed in both cases, and 
we will only refer to what is said in one of them: 

In discussing a clause inthe constitution of Michigan 
_ directing its legislature to provide a uniform rule of taxa- 

tion, Mr. Justice Swayne uses this language: “The object 
of this provision was to prevent unjust discrimination. It 
prevents property from being classified, and taxed as clas-' 
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sified by different rules. All kinds of property must be 
taxed uniformly or be exempt. The uniformity must be 
co-extensive with the e:ritory to which the tax applies. If 
a State tax, it must be uniform all over the State. If a 
county or city tax, it must be uniform throughout such 
county or city.” Our revenue system is in entire harmony 
with these views. 

We have discussed the subject of State and county taxa- 
tion because the charter of the town of Fayetteville confers 
upon its municipal authorities the same powers of taxation, 
and on the same subjects of taxation within its jurisdic- 
tional limits, which the State itself possesses. Nor do we 
find it necessary to consider the extent of the powers of the 
defendant, Mallett, as town tax collector, after the expiration 
of his term of office, to proceed with the collection of taxes. 

We are therefore of opinion and so declare, that the 
shares in National banks owned by residents of this State 
may be assessed under the act of Congress, either at the 
place where such owners reside or at the place where the 
bank is located, as the legislature of a State may elect; and 
that under existing laws, such shares must be taxed, and 
can be taxed only at the place where the owner or person 
who is required to list them, resides. The tax attempted to be 
enforced against the plaintiffs is imposed without authority 
of law, and is void; and the plaintiffs are entitled to relief 
by injunction. 

No error. 


Per Curiam. Judgment aftirmed. 
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J. M. MULFORD v. W, J. SUTTON. 
Taxes and Taxation. 


An action to recover back an amount of taxes paid under protest, will 
not lie against a sheriff who collected the same by virtue of a list 
delivered to him by the register of deeds under the revenue act of 
1876-77, ch. 156 § 12, schedule B. Such list has the force and effect 
of a judgment and execution. 


(Huggins v. Hinson, Phil. 126, cited and agproved.) 


APPEAL from a Justice’s Court, heard at Chambers on the 
27th of October, 1877, in Wilmington, before Moore, J. 

This was an action by the plaintiff to recover the amount 
of a certain tax paid under protest to the defendant, sheriff 
of Bladen county, and the following are the facts agreed 
upon: The plaintiff is a retail liquor dealer, having been 
regularly licensed as such by the proper authorities in said 
county. He bought liquors between the first of January, 
1877, and the 10th of March following (the date of ratifica- 
tion of the revenue act) to the amount of $106.80; and 
between said last mentioned date and the first of July fol- 
lowing, he bought liquor to the amount of $246.57. These 
purchases were made of wholesale liquor dealers in this 
State, who had paid the tax required of them as such, upon 
the liquor sold to plaintiff. The plaintiff listed his pur- 
chases before the register of deeds in pursuance of the rev- 
enue act of 1876-77, the register of deeds delivered said 
list to the defendant sheriff, who collected the amount as- 
sessed against the plaintiff upon the whole of said pur- 
chases, he paying under protest, and insisting that he was 
not liable, because the tax had been paid by said wholesale 
dealers; and that if liable at all, it was only on the amount 
of purchases made since the ratification of said act. Upon 
these facts, the Justice gave judgment in favor of the plain- 





JUNE TERM, 1878. 





MULFORD v..SUTTON. 





tiff for the sum of $10.60 paid the sheriff on the purchases 
made before March 10th, 1877; but the plaintiff demanding 
judgment for the whole amount paid as aforesaid, appealed 
from the ruling of the Justice to the Judge of the district 
who affirmed the judgment, and the plaintiff appealed to 
this Court. 


Mr. N. A. Steadman, for plaintiff. 
Attorney General, for the State, and Mr. C. C. Lyon, for 
the county of Bladen. 


Farrciotu, J. There have been numerous discussions 
and decisions in regard to the right of a tax payer to have 
the collection of taxes restrained, on the ground that the 
law authorizing it is illegal, or that the assessments have 
been illegally or fraudulently made, and the like reasons. 
In such cases when public policy does not forbid it, and 
the reasons are manifest and clear, a Court of Equity does 
often interfere and stop the collection. It became well 
settled, however, that not even a preliminary injunction to 
stay the collection of taxes would be granted, until it is 
made to appear that all the taxes conceded to be due, or 
which the Court could see ought to be paid, have been paid 
or tendered without demanding a receiptin full. State Rail 
Road Tax Cases, 92 U. S., 575, 617. 

It will be observed that the case before us does not belong 
to the foregoing class of cases. Here, the tax has been 
paid to the proper collecting officer, and the plaintiff has 
instituted this action against him to recover back such 
money as he supposes has been illegally collected. 

Under the provisions of the act of 1876-77, ch. 156, the 
plaintiff listed his-purchases under oath before tine register 
of deeds, who furnished the sheriff, defendant, with said 
list. The sheriff is required by said act (§ 12,) “to collect 
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from every person on the list furnished him by the register 
of deeds, the taxes embraced therein-” 


The plaintiff paid said taxes under protest, and now seeks 
to recover them from the sheriff, “as money had and re- 
ceived.” The principle which governs this case was first 
established in this State in the case of Huggins v. Hinson, 
Phil. 126. The distinction then made was between taxes 
collected by virtue of a tax list, and those collected without 
it. It was held that in the former case no action could be 
maintained against the sheriff for tax money paid under 
protest, whether the taxes had been legally or illegally 
assessed and collected; whereas in the latter case such 
action could be maintained against the collecting officer. 
This was giving to the tax list the force and effect of an 
execution in the hands of the sheriff. It became his war- 
rant whieh he could not disobey, and he was compelled to 
settle with the State and county treasurer the amount 
called for in the list, copies of which were filed in those 
offices. 

Since that decision our several revenue acts have ex- 
pressly provided that such tax list endorsed by the clerk 
shall have the force and effect of a judgment and execution 
against the property of the person charged in such list. 
§ 22. We think the mode now prescribed for making up 
the list is in its effect, as to the defendant, the same as then. 
Some of the inconveniences of a different rule are noticed 
in the case above cited, and others will readily occur to any 
one. The broad door for collusion and delay would stand 
wide open, and the public service might and probably 
would be seriously imperiled. 

Taxes paid under protest and not collected by virtue of 
such list, may be recovered back from the sheriff if improp- 
erly collected, because he has no authority for collecting 
any more than is due. He proceeds upon his own under- 
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standing of the law, with notice of the protest, and must 
look to the consequences. 

The revenue act provides the modes of relief for the tax 
payer, in case of mistake or wrong, both before and after 
the list has been made out and delivered to the sheriff. 
‘The plaintiff’s relief is through those provisions, and not 
by this action. 

We do not consider the other question discussed here, for 
the reason that a decision thereon could not benefit the 
plaintiff nor any one else in this form of proceeding. 
‘Thereis error. The defendant will have judgment in this 
Court for his cost. 


Error. 


Per CurIAM. Judgment reversed. 








JOHN A. COLLINS v. THE FARMVILLE INSURANCE AND 
BANKING COMPANY. 


Fire Insurance—Construction of Policy—Additional Insurance— 
Waiver. 


1, Where a policy of fire insurance covered a stock of “drog: and 
medicines,” and contained a stipulation that the yo ‘icy should be 
avoided ‘‘if the insured shall keep gunpowder, fire works, saltpetre, 
&c ; It was held, that the prohibition was not against keeping salt- 

' petre as a drug, but only in such manner or quantity or for such pur- 
pose as would increase the risk. 


‘2. Where in such case saltpetre was on hand as a part of the stcck of 
drugs at the time the policy issued, being an article usually kept in 
drug stores, it was as a part of the stock insured, and although spe- 
cially prohibited by the terms of the policy, the polisy was not thare- 
by avoided. 


3. Where, in an action to recover on aj0/'icy of fire instrance, ‘t ay— 
7 
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peared that at the time of the issuing of defendant’s policy, addi- 
tional insurance upon the property was taken out by the plaintiff 
with the same agent in another company, the consent of defendant 
being endorsed upon its policy ; and thereafter another company 
was substituted by the same agent in place of the second insurer ; 
and that such substitution was known t» defendant, and that no 
complaint was made against it either at ‘he time or after the fire 
when defendant was attempting to effect an adjustment of the loss ; 
It was held, that the fact that the substitution was made by defen- 
dant’s agent with defendant’s knowledge nd without objection by 
defendant, constituted a waiver of the stipulation in its policy that 
no additional insurance should be placed upon the property insured, 
unless the consent of the company was endorsed upon its policy. 


Civit Action tried at Spring Term, 1878, of Hatirax 
Superior Court, before Seymour, J. 

This action was brought to recover the amount of a fire 
insurance policy issued to plaintiff by defendant company 


upon a stock of drugs and medicines which were after- 
wards destroyed by fire. The facts applicable to the point 
decided by this Court appear in its opinion. Under the 
instructions of His Honor the jury found for the plaintiff. 
Judgment. Appeal by defendant. 


Messrs. Gilliam § Gatling and T. P. Devereux for plaintiff. 
Messrs. S. Whitaker and A. W. Haywood, for defendant. 


Reabg, J. *The plaintiff was a druggist in Enfield, N. C., 
and the defendant insured him $1,200 on his stock of drugs 
and medicines in a one story building, &c., with a concur- 
rent insurance on the same by the Alexandria Insurance 
Company of $1,800. This was in 1874, and the same was 
annually renewed up to 1877, when the store was destroyed 
by fire. During these years and several transactions there 
was a good understanding and a becoming liberality be- 
tween the parties. Upon its coming to the attention of the 
plaintiff that he had not informed the defendant that he 
kept paints and oils, he informed the president of the com- 
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pany by letter of his omission, and the president wrote to 
him a liberal letter saying that the omission might techni- 
cally have made the policy void, but the president thought 
the company would not take advantage of an inadvertence 
of that sort, but to put the matter beyond dispute, the 
president gave the plaintiff written permission to keep the 
articles. 

It appears that while the plaintiff’s principal business 
was that of a druggist, yet as in common with druggists in 
small towns, he kept various other articles. Nearly one 
half of his stock was other than drugs and medicines 
strictly speaking, but in common parlance it would be 
called a stock of drugs and medicines. After the fire this 
seems to have been the first trouble—the plaintiff supposing 
that his stock in the store was insured, while the defendants 
insisted that only the “drugs and medicines” were in- 


sured. And such is the language of the policy. 
What then are “drugs and medicines?” This is not 
easily answered. Webster defines drugs to be “ substances 


used in the composition of medicines;” and again, “used 
in dyeing or in chemical operations.” It is clear that the 
defendant in the careful preparation of the policy ought 
not to have left a matter of that sort at large as a trap 
in which the plaintiff might be caught. This matter is 
however brought forward for the following specific pur- 
pose :— 

1. The policy, even by the defendant’s admission does 
insure the plaintiff’s “stock of drugs and medicines in the 
house,” &c. Well, is saltpetrea drug? Yes, itis admitted 
to be. Was it a part of the stock as a drug? Yes, ad- 
mitted to have been. Then it was specifically insured in 
the written and governing part of the policy. But in the 
small print of the policy it is provided that if the “assured 
shall keep gun powder, fire works, nitro-glycerine, phos- 
phorous, saltpetre, &., the policy shall be void.” 
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Now the above articles are not necessarily drugs and 
medicines. The prohibition therefore is not against keep- 
ing them as drugs and medicines where a pound of salt- 
petre would be as harmless as a pound of alum, but against 
keeping them as articles of danger. With this construction 
the policy contract is just and reasonable; otherwise the 
policy insures saltpetre, and yet forbids the keeping of it. 
There is no allegation that it was kept otherwise than as a 
drug, and no objection is made to the quantity, and no 
pretence that any harm resulted from it. If the president 
of the defendant company had written after the fire as he 
did before, that his company would not insist upon 
technicalities or take advantage of inadvertences where 
no harm had resulted, it would have been doing grace- 
fully what the Courts will compel to be done, whether 
erno. A substantial compliance with a contract is all that 
is required in any case. Where there has been a substan- 
tial compliance and good faith, technicalities will be disre- 
garded by the Courts. The saltpetre which was in the 
stock as a drug, kept and sold as a drug, was insured; it 
was forbidden to be kept or used otherwise than as a drug, 
and in such manner, or quantity, or for such purpose as 
would increase the risk. 

Wood on Insurance, page 840, is express authority for 
what I have said. ‘“ Where a policy is issued upon a stock 
of goods, such as are usually kept in a country store, it is 
held that all such goods as usually forma part of such a 
stock may be kept, although prohibited to be kept by the 
printed terms of the policy. * * * And when a policy 
covers a stock of merchandise which is in fact kept in a 
country store, although the words, such as areusually kept in a 
country store, are not used, the policy will not be invalidated 
by the keeping of articles embraced under the list of haz- 
ards, if the articles so kept are wswally kept in such stores, 
although in the printed provisions of such policy, the keep- 
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ing of such articles is specially prohibited.” 

In our case saltpetre was on hand as a part of the stock 
of drugs at the time the policy issued; it is usually kept in 
drug stores, and it was always kept on hand in small quan- 
tities for retail as a drug; the stock of drugs was insured ; 
therefore the saltpetre us a part of the stock was insured ; 
and although it was specially prohibited in the printed 
terms, it does not avoid the policy according to the authori- 
ty just quoted, for which he cites a number of cases. 

2. As already stated, at the same time that the defendant 
issued its policy for $1200, the Alexandria company issued 
its policy for $1800 to the plaintiff, with the consent of the 
defendant endorsed on its policy. Indeed both policies 
were effected by the defendant’s agent, who was also the 
agent of the Alexandria company. And the annual renew- 
als were all in the same way by both companies with the 
concurrence of both, until the Alexandria company retired 
from business in North Carolina, when another company, 
“The Commercial,” was substituted in its place by the 
same agent. There was evidenee tending to show that the 
defendant knew of the substitution of one company for the 
other by its agent, and there was no complaint against it, 
and when the defendant was endeavoring to adjust the loss 
with the plaintiff, the substitution was well known and no 
objection made; and the only objection now made is the 
technical one that the change was not actually endorsed 
upon the policy. Wedonot mean to say that double in- 
surance, as it is called, or increased insurance is a technical 
matter, quite the contrary. It is very important not only to 
the insurer whose risk is thereby increased, but to the pub- 
lic, as an over-insurance is a temptation to incendiarism ; 
but here there was no over-insurance and no increase of the 
amount, but simply the substitution of one company for 
another with the knowledge of the defendant, and the only 
objection is that it was not entered on the policy. That is 
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technical. And we are of the opinion that the facts that the 
substitution was made by defendant’s agent with defendant's 
knowledge, and no objection upon the attempted adjustment 
or before action brought, are a waiver of the objection that 
it was not entered on the policy. 

In Wood on Insurance, § 496, it is said: “ When the in- 
surer knowing the facts does that which is inconsistent with 
its intention to insist upon a strict compliance with the con- 
ditions precedent of the contract, it is treated as having 
waived their performance, and the assured may recover 
without proving performance; and that, too, even though 
the policy provides that none of its conditions shall be 
waived except by written agreement. °° * £06 
such waiver may be implied from what is said or done by 
the insurer. So the breach of any condition in the policy 
as against an increase of risk or the keeping of certain 
hazardous goods, * * * or indeed the violation of any 
of the conditions of the policy may be waived by the in- 
surer, and a waiver may be implied from the acts and con- 
duct of the insurer after knowledge that such conditions 
have been broken.” So again, § 497: “When other in- 
surance is required to be endorsed upon the policy, if notice 
thereof is given to the insurer or his agent, and consent is 
not endorsed, nor the policy canceled, further compliance is 
treated as waived and the insurer is estopped from setting 
up such other insurance to defeat its liability upon the 
policy, and the same is true when the same agent issues both 
policies, although consent is not endorsed on either policy.” 

That is precisely our case. And the author is well sup- 
ported by authority. And withal it is so just and reasona- 
ble that we would lay down the same doctrine even if it 
were of the first impression. 

There were several other objections taken below by the 
defendant, and while they were not abandoned, they were 
very properly not pressed in this Court by the counsel who 
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presented the defendant’s case with great force We have 
examined them, however, and find no error. 
No error. 


Per Curiam. Judgment affirmed. 








CHARLES T. WILLIS v. THE GERMANIA & HANOVER FIRE 
INSURANCE COMPANIES. 


Fire-Policy—Conditions—Conduct of Assured. 


1. Where the holder of a policy of insurance against fire complies sub- 
stantially with all the requirements of the contract between himself 
and the insurers, immaterial variations will not vitiate it. 

Where a fire—-policy forbids the keeping by the assured of benzine, 
camphine ‘or any explosive,” it is a question of fact for the jury 
whether or not certain alcohol kept in the store of the policy holder 
was an explosive under the particular circumstances of the case. 
At any rate, it can not be so considered in the absence of a finding 
to that effect. 


3. If such a policy authorize the keeping of kerosene of a certain 
quality, it will rest upon the insurer: in case of a loss to show ; (1) 
that the kerosene was not of that quality, and (2) that the fire origi- 
nated or was influenced by the kerosene kept. 


4, An instruction by a policy holder to his agents not to interfere in 
case of fire unless the entire stock could be saved, in order that no 
dispute might occur with the insurers as to the amount of a loss, 
will not stand in the way of a recovery where it affirmatively ap- 
pears that no efforts of the assured or his agents could have averted 
the loss. 


vw 


Crvit Action tried at the December Special Term, 1877, 
of Ropeson Superior Court, before Cox. J. 

This action was brought to r cover the amount of a 
policy of fire insursance issad by the defeadant com- 
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panies at the instance of the plaintiff,to indemnify him 
against the loss by fire of his store house and stock of gooas. 
The facts embodied in the opinion delivered by Mr. Justice 
ReabDE are deemed sufficient to an understanding of the 
case. Upon issues submitted and under the instructions 
of His Honor the jury rendered a verdict for plaintiff. 
Judgment. Appeal by defendant. 


Messrs. G. Leitch and McNeill § Me Neill, for plaintiff. 
Messrs. W. F. French, J. W. Hinsdale and P. D. Walker, 
for defendant. 


Reape, J. The plaintiff upon beginning mercantile 
business, to guard against the danger of ruin to himself and 
probably to his creditors, insured his store house and goods 
in the defendant company against fire. His store and 
goods were burned, and instead of the safety which he 
sought and paid for, he finds himself involved in a three 
years law suit with the defendant. There could be no 
objection to this if the plaintiff had provoked it by any 
misconduct, or if the defendant had any substantial 
defence ; but the findings of the jury are, (1) that the plain- 
tiff owned the property absolutely, (2) that its value was as 
much as he represented it to be at the time of its insurance 
and that it was still more at the time of the fire, (3) that the 
representations upon which the policy was based were true, 
and (4) that he had performed all the conditions and re- 
quirements on his part contained in the policy. What 
more could he have done. The defences are frivclous, and 
as found by the jury untruthful. They are :— 

1. That the plaintiff was not the absolute owner of the 
property insured, in the particular, that in his stock of 
goods there was a barrel of wine worth some $60 or $80 
which he had to sell on commission. Grant that to be so, 
still there were goods enough besiles that to fill the demand 
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of the application and the policy. The policy secured only 
$1050 value of goods. Thatis three-fourths of $1400. 
There was more than $1400 value of goods at the time of 
insurance and $1700 at the time of the fire, leaving out the 
wine. But however that may be the verdict of the jury is, 
that the plaintiff was the absolute owner of the goods, and 
they make no exception as to the wine. 

2. That the plaintiff did not give immediate notice of the 
fire to the general agent of the defendant in New York. 
The facts in detail upon that point are, that the plaintiff 
within a few days gave notice to the local agent of the 
defendant in Wilmington, N. C., and the local agent gave 
the notice to the general agent in New York, and thereupon 
the defendant sent an agent to the plaintiff to examine the 
matter. His Honor left these facts to the jury from which 
they might infer an acceptance of the notice given as suffi- 
cient. We think His Honor might have gone further and 
charged the jury that these facts being true there was 
notice. At any rate the jury found notice. There was 
substantial compliance which was accepted and acted on by 
the defendant. 

3. That the plaintiff had not furnished the specific proof 
of the amount of loss. The facts in regard to this are, that 
the plaintiff’s bill and invoices of goods were burned so 
that he could not furnish the agent that evidence. But by 
mutual consent the settlement was postponed until the 
plaintiff could get duplicates of his purchases. At the time 
agreed on they again met, when being unable to agree they 
separated, and the agent returned to New York. We are 
not informed as to the particulars of their disagreement, 
and it does not appear that any other evidence of loss was 
demanded, or that the precise evidence mentioned in the 
policy was insisted on. It does appear that by consent 
duplicates of purchases were resorted to, and it does not 
appear tliat the agent required any particular proof which 
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was refused. And it would seem that while they were 
attempting to treat about the loss, and the plaintiff offered 
such evidence as was in his‘ power, and it was unsatisfactory 
to the agent, he ought to have said in what it was unsatisfac- 
tory. Indeed we are to take it that the objections which 
he made then are the same as made now, and that they 
were frivolous. The finding of the jury is that the plaintiff 
complied with all the conditions and requirements of the 
policy. 

4. That there was evidence that the plaintiff had on 
hand in his store, alcohol, and that alcohol was an explo- 
sive. It is forbidden in the policy that the plaintiff should 
keep benzine, camphine, or any explosive. Alcohol is not 
named. There was no evidence as to whether alcohol is an 
explosive. Whether it is or not as a fact, depends probably 
upon circumstances, as its strength, exposure, &c. Whether 
the alcohol in question was explosive or not was certainly 
not a question of law, as there was no evidence of its 
quality, and therefore His Honor could not charge that it 
was an explosive as the defendant requested him to do. 
And there being no evidence that it was, he had the 
right to assume that it was not explosive, forbidden in the 
policy. There was no evidence that the fire originated or 
was in any way influenced by the alcohol, and then again 
there is the verdict of the jury that the plaintiff had com- 
plied with all the conditions of the policy. 

5. That the plaintiff was authorized to keep kerosene oil 
of standard quality, 110°, and there was no evidence that 
the kerosene kept was of that quality. There was no 
evidence that it was not of that quality, and again the jury 
find that it was, and there is no pretence that the fire 
- originated from or was influenced by the kerosene. It was 
impossible to apply any test to the kerosene after its des- 
truction. 

6. That the plaintiff did not save what might have been 
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saved at the fire. The facts are that the fire occurred at 
night, and when discovered it had progressed so far that it 
was impossible to save any thing. Of course he was not 
required to perform impossibilities. The only ground for 
this defence is that the plaintiff had given general instruc- 
tions to his agent that if a fire occurred, not to interfere 

unless he could save all, to prevent disputes as to what.was 
consumed. This was wrong, but it worked no wrong, be- 
cause with the contrary instruction nothing could have 
been saved. 

Insurance contracts are prepared by insurers who have 
at their command in their preparation the best legal talent- 
and business capacity, and every precaution is taken for 
their protection. This is made necessary to prevent the 
frauds of bad men. Buton the other hand the insured 
are generally plain men without counsel, or the capacity to 
understand the involved and complicated writings which 
they are required to sign, and which in most cases probably 
they never read. What they understand is that they are 
to pay the insurers so much money, and if they are burnt 
out the insurers pay them so much. Where therefore there 
has been good faith on the part of the insured and a 
substantial compliance with the contract on their part, the 
Courts will require nothing more. 

It is said in 2 Parson on Contracts 461, on fire insurance, 
that policies frequently contain express provisions as to 
notice of loss, and proof and adjustments, and there must 
be a substantial compliance with all these requirements, 
and such a compliance is sufficient, If the notice or pre- 
liminary proofs are imperfect or informal, all objections 
may be waived by the insurers, and they will be held to 
have made the waiver by any act which authorized the 
insured to believe that the insurers were satisfied with the 
proofs they had received, and desired nothing more. 

And o says, page 426: “It may be said generally 
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that warranties, restrictions, or declarations of this kind, 
are construed somewhat liberally towards the insured, and 
° somewhat strictly towards the insurers. It would be reason 

enough for this that the insurers frame,.the policy as they 
choose, and may make the language as strict as they think 


proper.” 
There is no error. Judgment affirmed and judgment 


here. 
No error. 










Affirmed. 















*G, P. H. JONES and others v. N. J. REDDICK and others. 






Marriage—Evidence. 






1. In the absence of proof to the contrary, the rules of the common 
law relative to marriage are presumed to obtain in all christian 
countries, and especially in the States of the American Union. 

2. By the law of North Carolina, which is in conformity to the com- 
mon law, reputation, cohabitation, and the declarations and conduct 
of the parties are competent evidence of marriage in questions of 
inheritance 

(Brown v. Pratt, 3 Jones Eq. 202; Griffin v. Carter, 5 Ire. Eq. 413 ; 
Archer v. Haithcock, 6 Jones 421; Weaver v. Cryer, 1 Dev. 837, cited 
and approved.) 


Sandee 















Crvit Action, tried at Spring Term, 1878, of Gatgs Su- 
perior Court, before Furches, J. 

This was an action for the recovery of land, and the 
plaintiffs’ right of recovery turns upon the question,— 
whether they are the “ lawful children ” of Alfred E. Jones, 
the son of Frederick Jones, the testator. Upon the trial 

- Of this issue before the jury, one E. T. Jones testified that 
he was a brother of Alfred E. Jones, and remembered that 
his brother left this State in 1850, removed first to Florida, 















*Smith C. J. did not sit on the hearing of this case. 
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and thence to Georgia; that he visite] him in Savannah, 
Georgia, during the war, and he was then married and had 
three children; that his wife’s name was Sarah, and the 
names of his children, Georgiana, Virginia, and George 
Paul Harrison ; that he had no personal knowledge of the 
marriage, but that he lived in his brother Alfred’s family 
eleven months, in Savannah, and that he was then living 
with a woman named Sarah who appeared to be his wife, 
sat at the head of the table, and was the mother of the 
children named; that he corresponded with the family 
since, and heard that Georgiana had died, and another child 
named Emily had since been born, and that when he was 
there during the war as aforesaid, the eldest child was six 
or seven years old. 

The plaintiffs next introduced the deposition of R. W. 
Russell, an attorney at law, residing in Savannah, Georgia, 
who testified that he knew the plaintiffs, and that they are 
the children of Alfred E, Jones and Sarah A. Jones, his 
wife; that he had known Alfred twenty-two years, and 
that he died in Savannah on the 15th of December, 1874. 

The plaintiffs then produced and read in evidence a duly 
certified copy of a marriage license of Alfred E. Jones and 
Sarah A. Dill, taken from the records of the Court of 
Ordinary of Chatham county, Georgia, and of a certificate 
that they were duly married on the 22d of May, 1850, 
signed by the Rev. James E. Godfrey, the minister who per- 
formed the ceremony of marriage. 

All the foregoing evidence was admitted without objec- 
tion, but upon it, the defendants asked the Court to instruct 
the jury, that it was not sufficient to warrant them in find- 
ing that Alfred E. Jones had been legally married, and that 
the plaintiffs are his lawful children. His Honor refused 
the instruction, and the jury found the issue in favor of the 
plaintiffs. Judgment. Appeal by defendants. 
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No counsel for plaintiffs. 
Messrs. Gilliam § Gatling, for defendants. 


Byxum, J. (After stating the case as above.) No actual 
marriage was shown, nor was it shown or offered to be 
shown, what would constitute a valid marriage by the laws 
of Georgia, where the.marriage was alleged to have been 
celebrated. But in all Christian States, especially in the 
States of the American Union, which, although in some 
respects foreign to each other, have a common origin, and 
in other respects, a constitutional community of rights and 
interests, it is presumed that the common law prevails, and 
that the same proofs which are sufficient to establish the 
fact of marriage in one State, will be likewise sufficient to 
establish the same fact in another State. Brown v. Pratt, 
3 Jones, Eq., 202; Griffin v. Carter, 5 Ire. Eq., 413. 

By the common law it is held to bea general rule, of 
universal application in civil causes, except in actions for 
criminal conversation, that reputation, cohabitation, the 
declarations and conduct of the parties, are competent evi- 
dence of marriage between them. Archer v. Haithcock, 6 
Jones, 421; Weaver v. Cryer, 1 Dev. 337; Wharton Ev., §§ 
84, 1297; 1 Starkie, Ev., 297, 300; 2Greenl., Ev.,°762; 1 
Doug., 170; 4 T. R., 458. 

As such evidence would have been competent to establish 
marriage in this State by the common law, by the same law 
it must be held to be competent to establish, that the par- 
ties were legally married according to the laws of Georgia. 
There was not only sufficient, but plenary evidence of the 
marriage. 

No error, Affirmed. 





‘ 
7 
. 
; 
a 

: 

: 








JUNE TERM, 1878. 293 











MANNING v. MANNING. 


CAROLINE A. MANNING v. L. RB. MANNING. 


Husband and Wife—Wife’s Separate Estate—Action of Ejectment 
against Husband. 


1. A wife is entitled to the possession and control of her separate 
estate, to manage the same and receive the income arising there- 
from, free from the control or interference of her husband. 


2. In an action by a wife against her husband to recover the possession 
of her lands of all which he had taken possession and control and 
was cultivating solely for his own use, and damages for withholding 
the same ; Jt was held, that the action would lie and that the plain- 
tiff was entitled to the relief demanded. 


3. But in such case, the husband's marital right of occupancy can not 
be impaired ; his right of ingress and egress to the dwelling and 
society of his wife continues; and a writ of possession following a 
judgment must be so framed as to put the wife in possession without 
putting the husband out. 


Civit Action tried at January Special Term, 1878, of 
Hatirax Superior Court, before Schenck, J. 

The case is sufficiently stated in the opinion. The 
defendant demurred to the complaint and assigned as 
cause, (1) that the plaintiff and defendant were man and 
wife, (2) the possession of defendant was not adverse to 
plaintiff, (3) the defendant by law is entitled to possession 
of the premises, and (4) that the defendant is entitled dur- 
ing coverture to the rents and profits of the land. The 
judgment of the Court was that plaintiff recover of defen- 
dant the land mentioned in the complaint, and an order 
for a writ of possession granted ; from which the defendant 
appealed. 





Mr. Spier Whitaker, for plaintiff. 
Messrs. T.. N. Hill and Walter Clark, for defendant. 


Bynum, J. This case is before us upon complaint and 
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demurrer. ‘The complaint alleges a marriage between the 
parties, on the 15th day of OctoBer, 1873, and that at that 
time and prior thereto, the plaintiff was seized in fee and 


to her sole and separate use of a large real estate in the 


county of Halifax, consisting of three tracts of land which 
are fully described by metes and bounds, one of which: is 
the home place, having upon it the family mansion where 
she and her husband, the defendant, live together as man 
and wife. We say they live together because there is no 
allegation that they live separate and apart, and the law 
impiies that they do live together. The complaint further 
alleges that since their marriage the husband has taken 
charge and possession of her said lands which are of great 
value, and has cultivated and used them solely for his own 
use and benefit, not appropriating any of the benefit thereof 
to her comfort and support. That she is now fifty-two 
years of age and by the defendant has had no issue, and 
finding that her husband was wasting and appropriating to 
his sole use the profits realized out of the lands and leaving 
her dependent upon other resources for support, she did, 
prior to the commencement of this suit, demand of him the 
possession of her said lands, offering to provide for his com- 
fort and support. That he has failed and refused to com- 
ply with her demand ; wherefore she demands judgment for 
the possession of the said lands and for two thousand 
dollars damages for withholding the same. 

In the argument the counsel for both parties treated the 
action, as an action of ejectifent under the old system, and 
so we are asked to treat it, and in that view it presents the 
first instance in North Carolina where a wife becoming 
discontented with him, among other things, seeks a judicial 
separation from her husband by an action of ejectment. 
For the relief in such an action, consists not only in 
putting the plaintiff in possession, but also in expelling the 
intruding husband, bag and baggage, if he has any, from 
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her dwelling and premises. If the wife is entitled to 
recover as claimed, the writ of possession following the 
judgment will be under her control, and if she prefers it she 
may be content with ejecting the husband from the lands 
‘only, and as to the dwelling house concede him the privilege 
of ingress and egress, but asa matter of favor and not of 
right. If she beholds her husband with a sinister eye, how- 
ever, and prefers to forsake him and cleave unto her 
property, she may direct the sheriff to use only so much 
force as is necessary to remove his body from her bed and 
board, and put it down in the publichighway. Unless the 
Court can undertake to covtrol the judgment and writ of 
possession in such cases, which it has never heretofore 
done, the consequences which we have pointed out are 
inevitable. 

It may be and has been said that the wife by law is en- 
titled to the exclusive possession of her property as much 
so as if she were a feme sole or a man, and therefore must 
necessarily have the same remedies for acquiring the exclu- 
sive possession and enjoyment of her property, and that the 
use of such remedies only affect the-property and not the 
social relations between husband and wife established by 
the contract of marriage. It is true that this action may 
have been instituted to enable the wife to obtain the con- 
trol of her estate, but it isa two-edged sword and may as 
well have been instituted to get rid of the husband and is 
equally efficacious for either purpose. 

The effect of a recovery as contended for would be to leawe 
the husband at the mercy of the wife, as well in respect of 
his conjugal right, as in respect of the property. He would 
be a tenant at sufferance as to both. Such results could 
hardly have been contemplated by our legislators and peo- 
ple in adopting Art. X, § 6 of the constitution, and ch. 39 
of Battle’s Revisal, defining the rights of married women 
in respect to their property. The law prescribes for what 
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misconduct of the husband the wife may apply for and 
obtain a divorce, absolute or partial, and it would be wholly 
inconsistent with this law and the obligations of the marital 
relation if the wife could for other grievances, real or imagina- 
ry, or for no cause other than her own will,expel her husband — 
from her bed and banish him from herpresence. He would 
still be liable for her torts and crimes without the opportu- 
nity and power of control over her person or giving her his 
advice. By the matrimonial contiact, the husband and 
wife are to live together, and the law, divine as well as 
human, has whether wisely or unwisely made him the ruler 
of the household ; and the well understood and well defined 
legal duties, relations, and obligations of the marriage com- 
pact, can not be abridged or changed at the will of either, 
or otherwise, or for other causes than are prescribed in the 
statute in relation to divorce and alimony. Bat. Rey. 
ch. 37. 

It may be and perhaps must be conceded that as to the 
property of the wife, real'and personal, and the rents, 
issues, and profits of it, she is independent of her husband, 
to the extent that she may reduce it into her possession, and 
for that purpose she can, in her own name, resort to any 
proper action. The gravamen of this action is that tle 
husband is receiving the rents and profits of the lands to 
his own exclusive use. In doing this he in some respects 
occupies the position of a stranger, and is amenable to the 
plaintiff in like manner. The wife has the undoubted 
wight to assume control of her lands, to make her own con- 
tracts of lease, of not more than three years duration, and 
hold to account her husband or other tenants in the occu- 
pation of her property. Bat. Rev. ch. 69, § 26. 

Without ejecting him from her dwelling house, if he 
should persist against her will in possessing himself of the 
rents of the land under claim and color of authority as her 
husbard and agent, it is entirely competent and a proper 
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occasion for a Court of Equity to interfere by injunction 
and restrain him from all interference with and control 
over the property or its income. In this regular action of 
the law, the plaintiff could obtain all the relief she seeks 
‘and is clearly entitled to, without resorting to this innova- 
ting and questionable dispossessory action against the 
husband. I can find but a single instance where a wife 
has maintained an action of ejectment against her husband, 
Minier v. Minier,4 Lansing, 421, and there the husband 
and wife lived apart, and the land in question was not the 
homestead, but an outlying-lot and parcel of land. The ° 
decision in that case was not by a Court of the highest 
jurisdiction and has not met with favor, and perhaps was 
justified only by the more absolute and exclusive power 
given to the wife over her separate estate in New York, 
' than in North Carolina and many of the other States. 
Walker v. Reaney, 12 Casey, 410; Schindel v. Schindel, 12 
Md., 121; Cole v. Van Riper, 44 Ill., 58; 2 Bish. Law of 
Married Women, § 24. 

It seems now to be generally settled after great confusion 
in the decisions growing out of the conflicting statutes of 
the several States, that a married woman is invested with 
the legal title to her property, and may maintain in her 
own name any appropriate action to preserve and secure 
it to her own use. Miller vy. Bannister, 109 Mass. 289; 10 
Kan. 56; 19 Iowa, 236; 2 Bish. L. M. W., §§ 180, 131, 
where the authorities on both sides of the question are 
cited. 

In this State, by statute, the wife may sue alone in two 
cases,—first, where the action concerns her separate prop- 
erty, and second, where the action is between herself and 
her husband; in all other cases where she is a party her 
husband must be joined with her. C. C. P. § 56. No 
difficulty is therefore presented as to the parties to the 
action. The demurrer admits the facts set forth in the 
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complaint and the single question is,—do they present a 
cause of action? The relief demanded is,—first, the pos- 
session of the land, and second, damages for withholding 
the rents and profits. We think the plaintiff is entitled to 
both,—to be let into the possession, and to damages against 
tne husband for appropriating to his own use against her 
consent, the rents and profits. 

The possession of the wife is not exclusive of the occu- 
pation of the husband. As man and wife their joint pos- 
session is not antagonistic or adverse, the one to the other. 
Nor does the complaint so allege. The only distinct charge 
is that the defendant has “used and occupied the land for 
his own use and benefit, not appropriating any of the 
profits thereof to her comfort or support.” The relief she 
seeks and is entitled to, is not that the husband shall be 
expelled, but that she shall be let into the possession and 
control of the property and the receipt of the rents and 
income. That relief the Court under the powers conferred 
upon it by the Code as well as its general equity jurisdic- 
tion can give, without encountering a proposition fraught 
as I conceive with the most dangerous consequences to 
society, to wit, that a wife may under the forms and with 
the sanction of law at her own will and without cause, 
eject her husband from her dwelling and society because 
the house is her separate property. I can never agree that 
either husband or wife can, without committing those 
offences which the law designates as causes of divorce or 
separation, invoke the aid of the Courts to render a judg- 
ment, the unavoidable consequence of which would be a 
separation of man and wife. Nothing less than an express 
and positive statute to that effect can control or destroy 


‘that highest of all the obligations imposed in the marriage 


relation—that man and wife shall live together. 
Any decision of the Courts, the direct or incidental result 
of which is to destroy the sanctity of marriage in that 
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particular, can but weaken and undermine the surest 
foundation upon which the structure of society, and 
through it, our political institutions rest, and command 
our confidence. While the recent innovations in the law 
of property may not be questioned by the Judge, he may 
not in the spirit of rash adventure push its construction 
beyond the letter, and perhaps to an extreme never con- 
templated by the legislator. The demands of the case 
should be met fairly and conscientiously as they are pre- 
sented in the complaint, but when treading upon unex- 
plored and may be dangerous ground, we have no warrant 
for advancing a single step beyond the exigencies of the 
case before us. 

The plaintiff is entitled to be let into the possession of 
her lands, and in a legal sense, the sole and exclusive pos- 
session. That will not impair the husband’s marital right 
of occupancy , the right of ingress and regress to her dwell- 
ing and society, to live with her and to tread upon her do- 
mains. She is entitled to be put in possesssion, if she has 
been excluded, but not by. expelling him. The possession 
of the husband is not like that of a stranger, adverse to 
the wife, but in law consists with it ; and if the bad conduct 
of the husband has disturbed that relation, the law steps in, 
not todestroy, by his expulsion, but to restore harmony and 
unity of the relation to the séatus established by marriage. 
The wife is also entitled to the cgntrol as well as possession 
of her property ; to lease, manage and receive the rents and 
profits without the interference of the husband. This right 
she has always had, and if she has not exercised it, it must 
have been through ignorance or timidity—by a silent and 
unresisting acquiescence, not in a superior right, but a 
stronger will. 

The deprivation of the rents and profits is the ground of 
the complaint, and being against her consent, is the only 
infraction of the rights of the wife, contemplated by the 
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law, and for which she is entitled to redress and a prevent- 
ive remedy. Expulsion would be no remedy, or ineftec- 
tual ; for if the husband is ejected, he has by law the right 
to take his wife with him. He has the right to select the 
domicil, and there the wife must follow him. The adequate 
remedy and the main one consistent with his marital rights, 
is by the process of injunction to restrain the husband from 
receiving the rents and profits, and from all interference 
with her exclusive control over the property. The allega- 
tions of the complaint unanswered, we think warrant the 
demand of such relief. If upon the coming in of the an 

swer, and upon the trial it should appear that the plaintiff 
is entitled to a judgment and a writ of possession, the writ 
should be so framed as to put the wife in possession, with- 
out putting the husband out. Such a judgment and writ 
with the ancillary process of injunction, ifthe husband should 
persist in claiming and exercising the right of control under 
the color of being the husband of the plaintiff, and in her 
right entitled to manage the estate and receive the income, 
will be ample protection to the wife, and is all that the 
complaint demands. The demurrer must be overruled, and 
the defendant have leave tu answer. Demurrer overruled 
and case remanded. 

Per CuRIAM. Cause remanded. 





L. B. MANNING v. CAROLINE A. MANNING and others. 


Husband and Wife--Wife’s Separate Estate. 


_ 1, An action can not be maintained by a husband against his wife and 
her agent, for an account of the dealings of the agent in the man- 
agement of the wife’s separate estate. 


2. A wife (whether a free-trader or hot) is entitled under the consti- 
tution (Art, X, § 6; and Bat. Rev. ch. 69, § 29) to recover and hold to 
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her own use, her separate property and also the income derived from 
it ; and agents appointed by her, whether before or after marriage, 
must account with and pay to her, what they have received either 
before or after her marriage. 


Civin Action, tried at January Special Term, 1878, of 
Hairax Superior Court, before Schenck, J. 

The plaintiff alleged that subsequent to his marriage 
with defendant, Caroline, she became a free trader in pur- 
suance of Bat. Rev., ch. 69; that prior to and since said 
marriage she was seized of a considerable estate which has 
yielded a large income ; that the otherdefendant, Garibaldi, 
was the agent of his co-defendant, had managed her busi- 
ness prior to said marriage, and has acted as such since 
that time, managing her whole estate anfl collecting moneys 
to a large amount; that said Garibaldi has refused to ac- 
count to the plaintiff; wherefore the plaintiff demands 
judgment against the said defendant for an account of his 
dealings as agent aforesaid. The defendant Caroline answer- 
ing, stated that she had had a full and fair settlement with 
her co-defendant, and that it was ascertained he was due 
her the sum of $1470,58, only a small part of which had 
actually been paid; that the plaintiff had taken sole con- 
trol and possession of all her property (except that in the 
hands of her co-defendant) against her will, and used the 
rents and profits arising therefrom for his own benefit, and 
had failed to provide for her support; wherefore she de- 
mands judgment against her co-defendant for the amount 
due her. The defendant, Garibaldi, also filed an answer 
stating the manner in which said business had been man- 
aged by him, and the plaintiff replied. Verdict and judg- 
ment for defendauts. Appeal by plaintiff. 


Mr. T. N. Hill. for plaintiff. 
Messrs. Mullen § Moore, 8S: Whit:ker, and A. W. Haywood, 
for defendants. 
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Bynum. J. This action can not be maintained by the 
husband. The wife is entitled to recover and hold to her 
own use her separate property, real and personal, and also 
the rents, issues and profits derived from it. Agents ap- 
pointed by her, whether before or subsequent to marriage 
must account with and pay to her what they have received, 
whether the income and profits accrued before or since the 
marriage. If this proposition did not sufficiently appear 
from the constitutional provision, it certainly does from the 
act entitled, “ marriage, and marriage contracts.” Bat. Rev., 
ch. 69. § 29, of which is inthese words: “ The savings from 
the income of the separate estate of the wife, are her sepa- 
rate property. But no husband who, during the coverture, 
(the wife not being’a free trader under this chapter) has re- 
ceived without objection from his wife, the income of her 
separate estate, shall be liable to account for such receipt 
for any greater time than the year next preceding the date 
of summons issued against him in an action for such in- 
come, or next preceding her death.” It is thus seen that 
the husband is liable to an action and account at the suit 
of his wife even when the income has been received by 
him without objection by her, provided the action is begun 
and prosecuted as specified in the section. 

The plaintiff alleges that his wife has in due form of law 
(Bat. Rev., ch. 69, §§ 18, 19,20,) become a free trader. How 
that fact can help tlie plaintiff’s case, it is difficult to see. 
By a proper construction of § 29, before cited, where the 
wife is not a free trader, the husband’s liability is limited, 
but where she is a free trader his liability to account for 
her income received by him is unlimited except by the 
geueral law applicable to agents and other persons. If the 
wie has the right to make the husband account, he can 
not make her agents account to him and pay into his hands, 
income which she may immediately sue for and recover 
from the husband. The plaintiff therefore has no concern 
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with the judgment which the wife obtained in the action 
against her agent, Garibaldi. As the latter does not object, 
no other person can. See the other case of Manning v. 
Manning, ante, 293. 

No error. Affirmed. 








FANNIE CONIGLAND and others v. CHARLES 8. SMITH, Adm’r, 


Right of Surviving Husband to Insurance Money Due Wife. 


Where a father insures his life for the benefit of his children, one of 
whom (a daughter) marries and dies without issue, the husband of 
the deceased daughter is entitled, as her administrator, to her share 
of the money arising from the policy of insurance upon the death of 
the father. 


(Chambers v. Payne, 6 Jones Eq. 276 ; Newkirk v. Hawes, 5 Jones Eq. 
265 ; Myers v. Williams, Ib. 362, cited and approved.) 


CONTROVERSEY submitted without action under C.C. P. 
§ 315 at Spring Term, 1878, of Harrrax Superior Court, 
before Seymour, J. 

On the 5th of February, 1869, Edward Conigland 
insured his life in the sum of $3000, and held a policy of 
insurance for that amountin which it was recited that 
the insurance was “for the benefit of his children.” On 
said 5th of February, said Conigland had four children 
then living—the intestate of defendant and plaintiffs, who 
are the wards of Henry J. Hervey. In May, 1872, Mary, 
the said intestate, married the defendant Charles S. Smith, 
and died without issue on the 18th of October, 1875. The 
policy of insurance was continued in force until the death 
of said Conigland in December, 1877, he paying the annual 
premiums thereon as they fell due. In May. 1878, the in- 
surance company paid the amount due under the policy,— 
$1908.81 to said guardian of plaintiffs and $636.27 to the 
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defendant, the said guardian and defendant administrator 
having been duly appointed to their respective offices and 
qualified for the discharge of their duties. 

The guardian claims that by a proper construction of the 
policy, his wards are entitled to the amount paid to the 
defendant, and the defendant claims the same as adminis- 
trator of his wife. His Honor being of opinion with plain- 
tiffs gave judgment against the defendant for said sum, and 


the defendant appealed. 


Messrs. Gillam ¢ Gatling and R. O. Burton, Jr., for 


plaintitts. 
Mr. T. N: Hill, for defendant. 


Ropman,J. When a father insures his life “ for the bene- 
fit of his children,” his manifest intention is to provide for 
them after his death; itis a gift to his children to take 
effect in possession upon his death. To ascertain the mean- 
ing and effect of those-words in prescribing the rights of 
the children inter se upon such a gift, it is natural and rea- 
sonable to apply to them the meaning and effect which 
they have been held to have in gifts ~ will where the pur- 
pose in view is the same. 

It is settled by numerous decksions that upon a bequest 
to A for life, with remainder to the children of A, the 
children in esse at the death of the testator take vested 
estate, which open, however, and let in any after-born dur- 
ing the life of the life tenant. If any in being at the death 
of the testator die during the life tenancy, their shares being 
vested go to their personal representatives. Chambers v. 
Payne, 6 Jones, Eq., 276; Newkirk y. Hawes,5 Jones, Eq. 
265 ; Myers v. Williams, Ib. 362. 

Regarding Conigland (the father and the assured) as 
being analogous toa testator, the gift is closely analogous 
and identical in principle with a gift to his children in 
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remainder after his life. The policy was a contract between 
the company and the assured ; he might at his pleasure have 
forfeited or surrendered it, just as a testator may revoke his 
will while he lives, but the sum. to be paid under it was a 
gift to his children which vested in interest when the policy 
was delivered, and the policy being in force at his death 
vested in possession then. 

In this opinion we are supported by May on Insurance 
§ 392 (page 477) and he cites Chapin v. Fellows, 36 Conn., 
138; Fraternal Mut. Life Ins. Co v. Applegate, 7 Ohio, 292; 
Gould v. Emerson, 99 Mass., 154. We think the defendant 
is entitled to retain the money he received from the insur- 
ance company. Judgment below reversed and judgment 
for the defendant in this Court. 

Error. Reversed. 








SALLIE A. COOK v. JOHN T. SEXTON, Adm’r, 


Year's Support—Adultery—Statute of Limitations. 


1. A widow is not barred of her right to a year’s support, under the 
act of 1871-’72, ch, 193, § 44, by reason of adultery committed prior 
to the passage of the act. 

2. An application for years’ support made after the expiration of 
twelve months from the death of the husband, is barred by the sta- 
tute of limitations, Battle’s Revisal, ch. 117, § 18. 

(In § 26, ch. 117, Bat. Rev. the first sentence ends with the word 
** prescribed ;” the word ‘ without” is the first word in the next 
sentence and should be spelt with a capital ‘‘ W.”) 

( Walters v Jordan, 12 Ire, 170, cited and approved. See same case, 13 
Ire, 361, in respect to forfeiture of dower.) 


Petition for year’s support, commenced in the Probate 
Court and heard on appeal at Spring Term, 1878, of Nasa 
Superior Court, before Seymour, J. 

Case “_ : The plaintiff is the widow of C. L, Cook who 
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died intestate in 1872. Letters of administration were 
granted to the defendant, who qualitied on the 7th of Decem- 
ber, 1872, and entered upon the discharge of his duties as 
administrator; and within twelve months thereafter the 
widow applied to him to have her year’s support allotted 
according to law, which the defendant ‘refused upon the 
ground,—that in the life time of her husband the plaintiff 
was guilty of adultery, and at the time of his death an action 
for divorce wus pending in Northampton Superior Court in 
favor of said intestate and against the plaintiff; and also for 
the reason that he has been advised that plaintiff can not 
recover in this action, for that, it was not brought within 
twelve months after the defendant qualified as administrator. 
The summons in this case was issued on the Ist of October, 
1877, and served on the defendant on the 12th of the same 
month. The plaintiff was guilty of the adultery in 1864 or 
65, and as soou thereafter as the said intestate ascertained 
the facts to be true, he separated from her and never received 
her as his wife again, but in 1872, brought the said action for 
divorce. . The plaintiff has received no part of the personal 
estate of the intestate for the support of herself and three 
children, all of whom are under the age of fifteen years and 
are living with her. The said personal estate is not and 
never has been worth $2,000, but there is now in the hands 
of the defendant about $600, out of which the plaintiff is 
entitled to her year’s support, if entitled at all. 

The Probate Judge. decided. that the plaintiff was not 
entitled to recover, His Honor affirmed the judgment and 
dismissed the proceeding, from which ruling the plaintiff 
appealed. 


Mr. W. C. Bowen, tor plaintiff. 
No counsel for defendant. 


Ropmay. J. Several objections are made to the plaintiff’s 
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recovery: 1. In 1864 she committed adultery whereupon 
her husband separated from her and they have not lived 
together since. It was held in Walters vy. Jordan, 12 Ire. 170, 
that under the Rev. Code ch. 118, §§ 11, 18, a widow did not 
forfeit her right to a year’s provisions by her adultery as she 
did her dower. 

The law was amended in this respect by the act of 1871- 
72, ch. 193, § 44, by which adultery was made to cause a 
forfeiture of her year’s provisions and distributive share as 
well as her dower. This act does not apply in the present 
case, because the adultery was committed before its enact- 
ment. The language of the act is prospective,—“if any 
married woman s/all elope with an adulterer” &c. It does 
not appear whether the husband died before the ratification 
of this act on the 12th of February, 1872, or not, probably 
afterwards. But she had at least a contingent right to a 
year’s provisions in case of her surviving him, which the 
legislature might have taken away ; but apparently it did not 
intend to do so, and we are not justified in putting a con- 
struction on the words beyond their apparent meaning when 
the effect would be to take away even an incoherent right. 

2. The plaintiff within a year after the decease of her 
husband, applied to the administrator to assign her a year’s 
provisions. He however refused or neglected to do so, and 
this action was brought in October, 1877, more than five 
years after the husband’s death. It is objected that it can 
not be maintained because not brought within a year. And 
such is our opinion 

There must be some term of time applicable to the claim 
ot every right within which it must be sued for. The policy 
of the law will not permit any demand to exist in perpetuity 
or indefinitely, unless legally asserted. In the present case 
that term of limitation must be one of three,—either that of 
one year from the origin of the right by the death of the 
husband, or of two years, at the end of which the adminis- 
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trator is required to settle the estate and pay to the distribu- 
tees, or ten years after which all claims (in general) are 
presumed to have been satisfied or abandoned. We think 
that the act of 1868-"69, ch. 98, (Bat. Rev. ch. 117) clearly 
fixes the first of these. § 14 gives a year’s provision to a 
widow. §§ 16-25, fix the amount where the personal estate 
does not exceed $2,000, at $300, &c. § 18 makes it the duty 
of an administrator, on application in writing by the widow, 
within one year after the decease of the husband, to assign her 
year’s provisions in the manner, and to the value prescribed. 
§§ 26, 28, provide that when the estate is solvent and the 
personalty exceeds $2,000 the widow is not confined to ob- 
taining her year’s provision by applying to the adminis- 
trator under § 18, but she may, without such application, 
or, after having upon such application received the sum 
allowed upon it, apply to the Probate Court to havea 
year’s provision, either original or additional; dut she must 
do so within one year after the decease of her husband. (Note— 
In § 26, as printed in Bat. Rev., there is a serious misprint 
whieh mars the sense. The first sentence, properly, and in 
the original act, ends with the word “ prescribed,” and the 
word “without” is the first word in the next sentence and 
should be spelt with a capital “ W.”) 

It is seen that there is no direct statement of the time in 
which an action must be begun, when the administrator 
refuses to assign upon the demand of a widow duly made. 
The case seems not to have been anticipated by the legis- 
lature. 

It is impossible to infer from the mere omission of the 
legislature expressly to prescribe a limitation for a ease so 
unlikely to occur, that it intended to allow a widow any 
time short of ten years, (long before the expiration of which 
the estate is required to be and generally is, settled up) 
within which to bring her action to compel the administra- 
tor to do his duty. 
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Unless this was the intent, the limitation of the plaintiff's 
action must be either one year or two, and in either case, 
she is barred, 

We think, however, that the intention of the act may be 
inferred with reasonable certainty to limit the widow to 
one year for commencing any action to recover her year’s 
provision. In every case which the legislature anticipated 
and expressly provided for, the limit is one year. The evi- 
dent intent of the allowance is to provide for the widow 
and her family, a support for the first year after her hus- 
band’s death, as nearly as that can conveniently be done. 
The administrator is required within one year to ascertain 
as nearly as he can, all the liabilities of the estate, which 
includes this. If an estate be able to pay all its liabilities, 
the administrator may do so at once without any proceed- 
ing in the Probate Court, yet the solvency or insolvency of 
the estate may depend on the legality of the widow’s claim. 
It is impossible not to see that if a widow can keep her 
claim alive for more than one year without commencing an 
action, the administrator will be seriously embarrassed in 
his management of the estate. By the end of two years the 
administrator is required if practicable to have paid off all 
the liabilities of the estate, and to pay over to the distribu- 
tees their shares. This would beimpracticable if the widow 
has any time short of two years to bring suit in. He could 
not protect himself from her claim, or protect her by a re- 
funding bond, for this only covers debts of the intestate of 
which the widow’s claim is not one. The claim is barred 
by the statute of limitations. 

No error Judgment affirmed. 
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T. J. SHINN v. W. A. SMITH. 
Interlocutory Order—Wife’s Separate Estate. 


1. An interlocutory order is always under the control of the Court, 
pending the action in which it is made. 

2. Where husband and wife join in a mortgage of lands consisting in 
part of the wife’s separate estate to secure the husband’s individual 
debts, a judgment creditor of the husband in no way connected with 
the mortgages is not entitled to an order of Court directing a sale of 
the wife’s land in the first instance, to satisfy the mortgage creditor, 
thereby exonerating the husband’s land and leaving it open for the 
satisfaction of outside debts. 

(Worth v. Gray, 6 Jones Eq. 4; Ashe v. Moore, 2 Murp. 383, cited and 
approved.) 


AppEAL from an order continuing an Injunction made at 
Chambers on the 9th of April, 1878, by Coz, J. 

On the 17th of January, 1872, the defendant and his wife 
executed a mortgage deed to Elam King, to secure a debt 
the defendant owed King, with power of sale in default of 
payment ata certain time, and on the 3d of March, 1873, 
they executed a similar deed to Joel Reed to secure defen- 
dant’s debt to him. The deed to King conveyed a tract of 
land in and near the town of Concord in Carbarrus county, 
and the deed to Reed conveyed the defendant’s equity of 
redemption therein. 

The plaintiff, having obtained a judgment against the 
defendant on a debt due him, had an execution issued 
which was returned unsatisfied, and thereupen he brought 
an action against the defendant and said mortgagees for a 
foreclosure of the mortgages and a sale of the land to pay 
his debt; and at Fall Term, 1877, of Cabarrus Superior 
Court, before Kerr, J., an order was made appointing a 
commissioner to sell the same for the purpose aforesaid. 

The affidavit of Mrs, Smith, wife of defendant, upon which 
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the injunction was granted, states that up to the time of the 
rendition of said order she was not a party to the action, 
but subsequently filed her complaint and moved to be made 
a party to protect her equities as surety of her husband, in 
that, said order authorized the sale of a house and lot which 
was her separate property ; and at Chambers on the 18th of 
January, 1878, before Schenck, J. the said order was modi- 
fied, and the commissioner directed to first sell the property 
of the defendant, and if by such sale a sufficient sum was 
not realized to pay the debts mentioned, then to sell the 
separate property of Mrs. Smith and disburse the fund 
according to the former order (and in the meantime granted 
a restraining order); in pursuance thereof the commissioner 
sold the land which was the property of the husband 
(defendant) and conveyed by said deeds, the proceeds of 
which proved to be sufficient not only to pay the debts 
secured by the mortgages, but left an excess of several 
hundred dollars, without resorting to a sale of the separate 
estate owned by the affiant. In this connection the affiant 
stated that she did not owe the creditors of her husband ; 
that the indebtedness secured by the mortgages arose from 
the individual contract of her husband, and her separate 
property was conveyed with his, as additional security for 
its payment; and that the debt of the plaintiff is also an 
individual debt of her husband. The affiant is advised 
that as the debts secured in the mortgages have been satisfied 
as aforesaid, her separate property is discharged from any 
further lien in respect to the execution of said deeds; that 
notwithstanding the facts herein stated, the said commis- 
sioner has advertised her separate property, said house and 
lot, for sale to satisfy the plaintiff’s judgment for the pay- 
ment of which she is in no way liable; and she therefore 
asks that the plaintiff, the commissioner, &c., be enjoined 
-from selling her said separate property. His Honor granted 
the order and the plaintiff appealed. 
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Messrs. P. B. Means and J. W. Hinsdale, for plaintiff. 
Messrs. Wilson ¢ Son, for defendant. 


Reapg, J. The husband, defendant Smith, owed debts 
and executed mortgages on his lands to secure them. His 
wife joined him in the mortgages aud included a house 
and lot which was her separate property. The plaintiff 
was an outside creditor of the husband Smith, and brought 
this action against the mortgagees to compel them to fore- 
close the mortgages so that he could have the surplus of 
the proceeds of the sale applied to hisdebt. At Fall Term, 
1877, of the Court below an order was made to sell the 
lands in the mortgage for the purpose named above, and 
that the land of the wife be sold first. 

The manifest purpose of the plaintiff in this order was 
to have the wife’s land sold to pay her husband’s debts 
named in the mortgage, and leave the husband’s lands 
named in the mortgage, to pay the outside debts of the 
plaintiff, Shinn. 

This was hard measure for the wife, as she was in no way 
connected with the debts of her husband, and the order 
can be accounted for only upon the ground that the wife 
was not made a party in the action, and it does not appear 
from the pleadings or from the mortgages, or in any other 
way that the wife had any separate property in the land or 
any interest except her dower right which is expressly 
named in the mortgage, whilst her separate land is not 
described as hers, but as the house and lot on which Smith, 
her husband, lived. There was nothing therefore to di- 
rect the attention of the Court to the fact that it was order- 
ing the sale of the wife’s land forthe payment of the 
husband’s debts, when his own lands were amply sufficient 
for that purpose. Whether this was by design or accident, 
it only needed that the error and injustice should be sub- 
sequently called to the attention of the Court to induce the 
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Court to set aside the interlocutory order of sale, an inter- 
locutory order being always under the control of the Court 
during the pending of the action. 2 Murphy, 383: 6 
Jones’ Eq., 4. 

Accordingly the wife as soon as she learned that such an 
order had been madé, filed a petition in the cause asking 
to be made a party, and that the order might be modified 
so as to require the husband’s lands to be sold first. This 
was aclear equity to which she was entitled, and it was 
promptly granted by the Court and the former order was 
modified accordingly. 

Under the modified order the husband’s lands were sold 
for more than enough to satisfy the mortgages, and this 
discharged the mortgages on the Jands of the husband, 
principal, and of course discharged the mortgages on the 
land of the wife, surety. And thereafter the wife and her 
land stood entirely exonerated from any debt of the hus- 
band, whether to the plaintiff Shinn, or other person. Yet 
strangely enough the plaintiff Shinn insisted that inasmuch 
as he had failed to make his debt out of the land of the 
husband who alone owed him, he had the right to make it 
out of the separate property of the wife who did not owe 
him. And the commissioner appointed to sell the husband’s 
lands under the modified order agreeing with plaintiff, 
Shinn, was proceeding to sell the wife’s land to pay the 
plaintiff's debt, when the restraining order was obtained 
from His Honor, Judge Cox. 

It is true that the modified order gives some color for 
selling the wife’s land to pay the plaintiff’s debt, in this, 
that it directed the commissioner to sell the husband’s land 
first, and if that was not sufficient to pay off the debts 
mentioned in the first order, then to sell the wife’s land and 
distribute the proceeds to the satisfaction of the debts men- 
tioned in the first order. And the plaintiff says that his 
debt is mentioned in the first order; so it is but then it is 
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not one of the debts mentioned in the first order to be paid 
out of the wife’s land, but out of the husband’s land. It would 
not have availed the wife anything to have her lands exon- 
erated from the sale for the mortgage debts for which she 
was bound as surety, and have it sold to pay the plaintiff's 
debt for which she was not bound at all. It is not to be 
supposed that the Court would have made such order with 
knowledge of the facts, and the order can be reconciled 
with the equity of the case by construing, “the debts 
named in the former order,” to mean the mortgage debts 
named in the former order. And then the modified order 
would read,—sell the husband’s lands first to pay the mort- 
gage debts, and if there be a surplus, apply it to pay the 
plaintiff Shinn’s debt. And if the husband’s land shall not 
sell for enough to pay the mortgage debt, then sell the wife’s 
land to pay the mortgage debt, but in no event is the wife’s 
land to be sold to pay the plaintiff's debt for which she is in 
no way bound. 

But if it were otherwise, as if the modified order in un- 
mistakable terms directed the sale of the wife’s land to pay 
the plaintiff’s debt; for which neither she nor the land was 
bound, it would have been erroneous, and ought to be cor- 
rected. 

It was objected by the plaintiff that the wife ought to 
have sought relief by a motion in the original action of 
Shinn against the mortgagees, and not by a new action. 
That is just what she has done. Her motion for relief and 
the modified order intended for her relief were in the origi- 
nal action, and the restraining order, and then the order 
continuing the restraining order until the hearing from 
which the appeal was taken, are all in the original action. 
It is true that His Honor does direct the wife to put her 
motion in the form of a complaint, and directs the plaintiff 
Shinn to answer, all of which was probably unnecessary, 
but it was a matter of which the wife had more right to 
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complain than Shinn; for as the case then stood the wife 
was clearly entitled to relief, and any further proceedings 
could only enure to the benefit of Shinn by allowing him 
to show some liability on the part of the wife, which did 
not appear. 

There was no necessity for the formal summons and com- 
plaint which have been filed in this case by the wife, nor 
for the formal answer of the plaintiff Shinn, which is re- 
quired, if the purpose be to give the proceedings the form 
of a new action. All the rights of the parties can and 
ought to be administered in this, which is the original ac- 
tion of Shinn against the mortgagees. 

There is no error in the order continuing the injunction 
until the hearing, which is the order appealed from. 

No error. Judgment affirmed. 











WILLIAM R, HOLLIDAY, Adm’r, v. ANDREW McMILLAN and 
another. 


Separate Estate of Married Women. 








Where a marriage took place prior to the adoption of the constitution 
of 1868, and in 1871 the wife acquired certain personal property, it 
vested in her as her separate estate, free from ‘‘ the debts, obliga- 
tions or engagements of her husband.” 

(Sutton v. Askew, 66 N. C, 172; Kirkman v. Bank of Greensboro, 77 
N. C, 394, cited and approved.) (RopMan, J. Concurring: Remarks 
upon the decision in Sutton v. Askew, and suggests that it be over- 
ruled.) 




















Crvit Action tried at the Fall Term, 1877, of Ricumonp 
Superior Court, before Seymour, J. 

This action was originally brought by the wife of the 
plaintiff against the defendants, for the possession of certain 
personal property taken by them under an execution against 
her husband, and she having died the plaintiff administered 
on her estate and made himself party plaintiff. The plain- 
tiff and his late wife intermarried before 1868. The 
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property seized under the execution was given to plaintiff ’s 
intestate. by her father in 1871, and they were living 
together and using said property at the time it was seized. 

The Court charged the jury that the husband, having 
married. before 1868, had a right to his wife’s personal pro- 
perty, even though afterwards acquired, and it was not 
divested by the provisions of the constitution of 1868, and 
that therefore the property seized under the execution was 
' the property of the defendant in the execution. Under 
these instructions the jury rendered a verdict for the defen- 
dants. Afterwards the plaintiff moved for anew trial which 
His Honor granted on the ground of misdirection in law in 
his charge as above set forth, and ordered the verdict to be 
set aside, and the defendants appealed. 


Messrs. J. D. Shaw, N. McKay and J. W. Hinsdale, for 
plaintiff. 

Messrs. W. H. Bailey, J. Devereux, Jr., Dowd ¢ Walker and 
G. M. Smedes, for defendants. 


Reade, J. Prior to 1868-69 a widow was entitled to 
dower in the land of which her husband died, seized and 
possessed, and not as at common law of all the land of which 
he had.been seized at any time during coverture. The act 
of 1868-69 restored the common law right of dower. In 
Sutton v. Askew, 66 N. C., 172, it was held that the act of 
1868-69 did not operate to give the wife an inchoate right 
of dower where the marriage was before the statute, and 
the husband owned the land at the time of the marriage or 
before the statute, but that in such case the husband had the 
right to dispose of the land by sale free of any dower right 
of the wife at any time during his life. How it would be 
where the marriage was before the act and the land acquired 
after the act, was left an open question, with a slight inti- 
mation that in such case the dower right would attach. 
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Our constitution of 1868 secures to the wife’s separate use 
all the property which she should acquire. In Kirkman v. 
Bank of Greensboro, 77 N. C., 394, it was held that where the 
marriage was before the constitution and the wife acquired 
property after the constitution, she had the right to receive it 
independently of her husband. It is true that the question 
then was as to the wife’s right to receive into her posses- 
sion, without the concurrence of her husband, a distributive 
share of herancestor’s estate, but the decision could not have 
been arrived at without deciding that she had in it a separate 
property. 

In the case before us the marriage was before the con- 
stitution and the property acquired after the constitution. 
And the question is, whether by the marriage the husband 
acquired a vested right, not only in all the personal property 
which the wife had at the time of the marriage, but in all 
the property which she might acquire during coverture. 
The argument for the defendants is that the marriage 
contract was, that the husband should have all the property 
which the wife then had or should thereafter acquire, and 
that that contract could not be impaired by legislation or by 
the constitution; that he had a vested right in property 
which the wife might acquire afler the marriage, as well as 
in property which she had at the time of the marriage, and 
that subsequent legislation could not deprive him of his 
vested rights. 

It is too well settled to require either argument or au- 
thority, that vested rights can not be disturbed, but it is 
error to suppose that a mere expectancy, or a possibility of 
future acquisitions is a vested right. 

The following proposition is well supported by Cooley’s 
Const. Lim., 360-1-2, and by numerous authorities which 
he cites: At the common law the husband immediately on 
the marriage succeeded to certain rights in the real and 
personal estate which the wife then possessed. These 
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rights became vested rights at once, and any subsequent 
alteration in the law could not take them away. But other 
interests were merely in expectancy. And while these 
interests remained in expectancy, the legislature had full 
power to modify or even to abolish them. They are sub- 
ject to any changes in the law made before the rights be- 
come vested by acquisition. 

That is conclusive of this case. The property in dispute 
was acquired after the marriage, and before it was acquired 
the constitution provided that all after acquired property 
by the wife should be her separate property. His Honor 
charged the jury contrary to this doctrine and there was a 
verdict for the defendants. Becoming convinced of his 
mistake he set aside the verdict and ordered a new trial, so 
that there is no verdict upon which we can give judgment 
here. We must therefore affirm the order for a new trial. 

It is insisted by the defendant that there is no use in 
allowing the plaintiff to recover, because if he do, the 
property will be immediately subject to the satisfaction of 
the defendant’s debts against the plaintiff—the plaintiff 
being the administrator of his deceased wife in whose 
name the suit was originally bought. That may or may 
not be so. He must however recover the property, to be 
administered according to law. We do not know what 
may be the liabilities of the wife’s estate, and we cannot 
administer it in this action. The claims of the defendants 
are not against the wife’s estate, but against the husband 
plaintiff in his individual capacity. And they are neither 
sets-off nor counter-claims in this action. 

There is no error. The order below setting aside the 
verdict and granting a new trial is affirmed. 


Ropman, J. Concurring. I ‘concur in the decision in 
this case, but my reasofs are so different from those of the 
Court as stated by my brother Reape, that I think I ought 
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to give mine, lest his reasoning should be taken for a part 
of the decision, and thus apparently give the sanction of 
the Court to the affirmation of a case cited, which I think 
is erroneous, and ought to be reviewed at the earliest op- 
portunity. If the doctrine upon which Sution v. Askew, 
66 N. C., 172, is founded, and by which it must be sup- 
ported, if it can be supported at all, is correct, then this 
case is decided wrongly. This doctrine is that a wife during 
her husband’s life has a vested estate in his land by way of 
dower which the legislature can not enlarge, abridge, or 
alter without his consent, or with his consent as against 
his creditors, by any act passed after the marriage. If the 
estate of the wife in that case be vested and beyond the 
legislative power, it seems clear that the right of the hus- 
band to possess as his own the acquisition of personal 
property by his wife during the marriage, is equally a 
vested right beyond the power of the legislature, and that 
his creditors may subject it to execution for hisdebts. The 
mutual rights of the husband and wife are precisely analo- 
gous in both cases; they arise by act and operation of law 
out of the marriage relation ; if they are vested rights they 
could not be altered or affected by the acts of 1868-’69 res- 
toring to widows their dower at common law, or by the 
constitution of 1868 and act of 1871-’72 giving to wives 
separate estates in their future acquisition of personal 
property, and the decision in the present case is wrong; 
if not vested they’ were both subject to legislative enact- 
ment and Sutton y. Askew is wrong. 

I shall endeavor to show that they were not vested and 
that the decision in Sutton vy. Askew, was founded on a 
mistaken view of what constitutes a vested right. 

The facts of that case as taken from the printed report 
are in brief these: Askew and wife were married before 
January, 1867. In 1870 he was the owner of certain land, 
when he acquired it does not appear. He proposed to bor- 
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row $2,000 of one Holly, who refused to lend unless Askew’s 
wife would join in a mortgage of the land. She consented 
to do so in consideration of an agreement by her husband 
that she should have to her separate use all that the land 
should sell for above the debt to Holly, and the mortgage 
was made. Afterwards the land was sold for $3,400, all of 
which, except a note of the purchaser for $500, was applied 
to paying the mortgage debt and other debts of the hus- 
band. After the mortgage the plaintiff recovered a judg- 
ment against Askew—the date of his debt, whether before 
the marriage or before the act of 1868, 69, or not, does not 
appear—and instituted a supplemental proceeding to subject 
the note for $500, held and claimed by Mrs. Askew, as the 
property of her husband. 

It was assumed by this Court without any authority so 
far as appears in the statement of the case by the Reporter, 
that the husband acquired the land before 1868. It was 
also assumed in the like absence of apparent authority that 
the plaintiffs debt accrued before 1868. On these assump- 
tions (which may perhaps be justified by the unprinted 
record on file) the Court concluded that the act of 1868,-’69, 
restoring to married women their dower at common law, 
was void as to the husband, and although he did not oppose 
but consented to the wife’s claim, was void as to his credi- 


‘tors: That the act was valid only as to marriages contracted 


after its passage, and that the wife’s right of dower was 
even during her husband’s life time, a vested estate, or at 
least a vested interest which the legislature could not con- 
stitutionally enlarge, abridge, or alter. 

If we consider the case as a controversy between the hus- 
band and wife on the one side, and the creditors of the hus- 
band on the other, as it really was, no reason can be assigned 
why the principle of Hill v. Kessler, 63 N. C., 437, should 
not have controlled the decision, It was there held that 
the legislature might constitutionally exempt a debtor's 
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land to the value of $1,000, and his personal property to the 
value of $500, from liability for his debts previously incur- 
red, and secure the land to him as a homestead against his 
creditors. Why could not the legislature by virtue of the 
same power enlarge the dower right of a wife against her 
husband’s creditors? Passing this by, however, and taking 
the case to be as the Court assumed it, a controversy be- 
tween the husband and wife, in which he denied the power 
of the legislature to enlarge the right of his wife to dower, 
on the ground that it was a vested right in him, that it 
should not be enlarged in her, that it should not be dimin- 
ished, and in both, that it should not be in any wise altered 
during the coverture, and the Court held that by reason of 
this vested right the husband might sell his lands without 
the consent of his wife, free from the incumbrance of her 
dower, notwithstanding the act of 1868,-’69, that the wife 
had no interest, the release of which was a valuable consid- 
eration to support the agreement of her husband that she 
should have the $500, as she should have had if her right 
to dower had been as at common law, and that the agree- 
ment was void as to his creditors, Such I understand to 
be the conclusion and reasouing of the Court in the case of 
Sutton v. Askew. 

I conceive that the right of a wife to dower during her 
husband’s life, can in no just sense of the words be called 
a vested estate or a vested right. Bouvier in his Law Dict. 
under the word “ Vest,” says, “an estate is vested in pos- 
session when there exists a right of present enjoyment,” 
and, “an estate is vested in interest when there is a present 
fixed right pf future enjoyment.” For these definitions he 
cites many acknowledged authorities, to which I will add 
a few, more recent :— 

In Johnson v. Van Dyke, 6 McLean, 422, cited in 1 Scrib- 
ner on Dower, McLzay, J., speaking of an inchoate right 
to dower, —_ “ Until the deathfof the husband the right 
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—if it may be called a right—is shadowy and fictitious, and 
like all rights which are contingent, may never become 
vested.” . See also Moore v. City of New York, 4 Seld., 110, 
and 1 Scribner, 6 &c. Bishop (1 Law of Married Women, 
§ 348) says that the wife’s right to dower during her hus- 
band’s life “is a mere possibility. Not only is it no estate, 
but the right itself is a mere contingent possible thing,” 
and he cites Maguire v. Riggin, 44 Mo., 512. It certainly 
seems a plain misuse of terms to call a right vested, which 
may never exist as an estate, which may be forfeited by the 
misconduct of the wife, and is contingent upon her survivor- 
ship. A vested right may be sold, but a wife, though she 
may release her right to dower during her husband’s life, 
can not assign it, neither can it be taken in execution for 
her debts. 

I have not seen the reasons any where stated definitely 
and tangibly why this right should be regarded as vested, 
or if not strictly and technically vested, yet partaking so 
far of the nature of a technical vested right as to be inca- 
pable of change by the legislature, or why it should be less 
within the control of that department of the government 
than any of the other rights and duties which arise directly 
and indirectly from marriage. It may be true as suggested 
that if it be a vested right in the sense used above, # is 
immaterial for what reasons it is so. But when the ques- 
tion is,—is it a vested right?—is it beyond legislative ac- 
tion ?—it is very material to know the reasons for which it 
is supposed to be so. If we attempt to put in clear and 
definite language the reasons which are hinted or suggested 
in Scribner, and elsewhere, they will be seen to.take one of 
the three following shapes :— 

1. The rights, &c., arising from marriage are those which 
are embraced in the words of the ceremony of marriage. 
It is clear that this can not be so. No formula of marriage 
used by any Christian minister or officer pretends to con- 
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tain or provide for the whole or the hundredth part of those 
rights, &c. Inthe formula of one church and perhaps of 
many, the groom under the direction of the priest, says to 
the bride; “ With all my worldly goods I thee endow,” 
when it was notorious that until the constitution of 1868 he 
did not give her any goods, but got every dollar which she 
possessed, which he might squander, or his creditors might 
seize as he left the church. 

2. That the law at the date of the marriage controls, and 
that rights accrued under and by force of that law, which 
although not technically vested, and left by the law uncer- 
tain and contingent, were yet so far vested as to be beyond 
the. power of change. This merely confuses all distinctions 
between rights which are vested and those which are not, 
and would make any immediate change in any law impos- 
sible. No doubt most persons marry with the expectation that 
the law governing their matrimonial relations will continue 
indefinitely without substantial change. But the public 
interest will not permit expectations to arrest the progress 
of society. 

3. These two propositions being separately too untenable 
to be defended, they may be combined into the third, and 
perhaps in union find strength. Thus combined the rea- 
soning is expressed thus :— 

Marriage is the result of contract, whatever else it may 
be, or may result in; in that contract is contained by 
necessary or rightful implication, that the respective rights 
and duties of the parties inter se, personal and pecuniary, 
direct and indirect, shall remain unchanged by any change 
in the law during the coverture. Or if any advocate for 
the doctrine of Sutton v. Askew prefers it, I,will narrow the 
proposition so as to include only this particular right to 
dower, although I can not see any reason why if it includes 
one incident of the marriage it should not include all; or 
why if it includes the direct incidents of the marriage such 
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as the mutual rights of the parties in each other’s property 
while living and the succession of the property after the 
death of one, it should not equally include the rules for its 
succession by inheritance upon divorce, &c. 

A slight examination of the legislative and judicial 
annals of North Carolina from the earliest period at which 
our printed records begin, will show that this State by suc- 
cessive legislatures has always regarded marriage not 
merely as a contract but as a social institution, and has 
asserted its control for the public welfare over all rights, 
duties, and incidents directly or indirectly resulting from 
it, including the whole law of succession by which I mean 
the devolution of property by act and operation of law upon 
the death of an owner, with the sole restriction that it did 
not claim a right to interfere with vested interests. This 
claim was always upheld by the Courts wherever it was 
brought before them. 

Our ancestors brought with them from England the com- 
mon law of that country which included all such acts of 
parliament as from age had come to be regarded as part of 
it, and which were not positively inapplicable among us. 
This common law included all laws regulating marriage, 
inheritance, and the succession to property in general, and 
remained unaltered, so far as our printed statutes show, 
until 1784. Estates descended to the oldest son, they might 
be entailed, dower was of all lands of which the husband 
was seized and possessed at any time during the coverture, 
there was no dower of trust estates, divorces could be ob- 
tained of the legislature only, estates in joint-tenancy went 
to the survivor. In most of these subjectsthe act of 1784 
changed the law, children inherited equally, estates tail 
were converted into fee simple, the heir apparent in tail 
being deprived of his expectancy, dower was limited to 
lands whereof the husband died seized, joint tenancy was 
changed into tenancy in common. All of these subjects 
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were claimed by the legislature as its just domain, and its 
claim was disputed by no body except the heirs apparent 
of entailed estates whose reasonable expectations and those 
of their creditors were destroyed. This part of the law met 
with violent opposition from all who retained English 
aristocratic ideas. In 1798 an action was tried in the 
Circuit Court of the United States before InEpELL and 
SiteREavVEs, JJ., between David Minge claiming as heir 
in tail of his father, against Gilmour and Hendrie, to 
whom his father had sold the land in 1779. For the 
plaintiff it was urged that he had a vested right which the 
act of 1784 could not deprive him of, and every argument. 
existed in his favor that was used for the plaintiff in Sutton 
v. Askew. But the Court held against him. 1 Car. Law 
Rep. 34. The same case seems to have been tried in the 
State Court and was decided in the same way. 1 Hay. 
279. It-was also held that a remainder dependent upon an 
estate tail was destroyed by the act. Lane v. Davis, 1 Hay. 
277. In 1808 the legislature made material changes in the 
law of descents, and its power was not questioned. Space 
will not allow me to do more than allude to the introduc 
tion of an allowance of a year’s provision to widows which 
was first given in 1796, orto the changes which the legis- 
lature has made from time to time in the distribution of 
the personal estates of intestates. The history of these may 
mostly be traced in the Revised Statutes. 

Among the most important of the laws which govern 
the personal rights of married persons inter se are those 
which prescribe the causes of divorce. Until 1814 the 
Courts had no jurisdiction to decree a divorce; they were 
granted by the legislature without any rule but its own 
caprice. In that year the Courts were allowed to divorce 
for stated causes. Yet it was never supposed that this law 
did not act on antecedent marriages. As to dower we have 
seen how the act of 1784 abridged it (unless some act now 
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lost had previously done so.) In 1828 the legislature en- 
larged it by giving it in trusts and equities of redemption. 
On 2d March, 1867, (act of 1866-’67, ch. 54,) the legislature 
restored to married women their common law right of 
dower, and provided that it might be laid off in the hus- 
band’s life time, and in Rose v. Rose, 63 N. C. 391, (1869) 
this Court held the act to be valid as against the husband 
of an existing marriage, and persons claiming in privity 
with him; how it would be against prior creditors of the 
husband was left undecided, but was afterwards decided in 
principle in Hill v. Kessler. In 1869 (act of 1868-’69, Bat. 
Rey.) the legislature continued in force so much of the act 
of 1867 as gave to wives their right to dower as at common 
law, and this is the act which it was held in Sutton v. Askew 
was unconstitutional as applied to existing marriages, be- 
cause it altered what in that case, and in this, is called a 
vested right. 

It has been seen that the decision in that case was a new 
departure, that if consistently applied it would have de- 
ferred for many years the general operation of many of the 
most important laws made at various times for nearly one 
hundred years, during all which time the idea on which 
that decision proceeds never occurred to any one; but such 
legislation whenever questioned was sustained by the 
Courts. I think the introduction of such a novel doctrine 
into the law of North Carolina would have justified a 
glance behind and before, at how much that was old and 
had stood unquestioned, it overthrew ; and at how much that 
was untried, it introduced. I think this Court ought to 
hesitate long before it- incorporates into the law of the 
State a principle so destructive of the power of the legisla- 
ture, and if consistently applied, bound to result in such 
manifold inconvenience. 

If the law existing at the date of a marriage is to be 
deemed a part of the contract so as to be unalterable, then 
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the wife’s inchoate right of dower which by every defini- 
tion and by every authority without an exception is a 
mere expectancy, is to be deemed a quasi vested right, or a 
right so far vested as to be beyond legislative change. 
That is the doctrine of Suéton vy. Askew, and if that doctrine 
be law, I admit that case was rightly decided. But if that 
doctrine is law, it must equally apply to any other legal 
expectancy, as in this case, to the right of a husband to 
possess himself to his own use of any property which may. 
come to his wife during coverture, which right existed at 
the date of marriage (before 1868) and was taken away 
from the husband, and the property made the separate 
estate of the wife by the constitution of 1868. No difference 
in principle can be suggested between a wife’s inchoate 
right of dower and a husband’s right to legacies or gifts to 
his wife after the marriage. 

In Johnson vy. Fletcher, 54 Miss., 628. (Oct. 1877) the 
case was that defendant in 1872 recovered a judgment 
against one Dale; in 1875 an act of the legislature ex- 
empted from execution property to a certain value ; in 1876 
Dale acquired a horse which in that year he sold to plain- 
tiff; the defendant levied on the horse contending that the 
exemption was void as to the prior debts of Dale. It was 
admitted that it was so as to any property possessed by 
Dale at the date of the act, (1875,) but it was contended 
that the act: was valid as to property acquired after the 
act, (which is the opinion of the Court in this case) but 
the Court held that the creditor’s right to subject the prop- 
erty of his debtor to his judgment, extended not only to 
the property owned by the debtor at the date of his judg- 
ment, but to all that the debtor might acquire afterwards. 

The application of the doctrine of this decision to. the 
present case is this: McMillan (the defendant) had a right 
to make his debt out of the future acquisitions of Holliday ; 
if Holliday by the law existing at his marriage acquired 
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a vested right to the future acquisitions of his wife which 
no subsequent legislation could deprive him of, according to 
the principle of Sutton v. Askew, this right was vested in 
him for the benefit of his creditors, and as soon as he re- 
duced the property into possession, it might be lawfully 
seized by his creditors. 

If the law be that the laws existing at the marriage can 
not be altered, we will have in this State very numerous 
groups of husbands aud wives with different rights and 
duties, depending on the dates of their marriages. A widow 
married before 1784 if now living would be entitled to her 
dower as at common law, while she could have ne dower in 
a trust estate and no year’s provisions. 

I might carry on at any length this picture of the results 
of the doctrine of Sutton v. Askew, if it shall be consistently 
applied. Such a diversity among citizens supposed to live 
under one law in their most important rights and duties, 
and all depending on the dates of their marriages, has never 
existed in any State. And what is to govern the domestic 
relations of those who immigrate to this State having been 
married abroad? If the existing law or the domicil isa 
part of the contract, it must like any other contract follow 
the parties and fix their personal and pecuniary rights 
here. Do they bring with them the laws of Germany and 
England, the Louisiana law of communal property, and the 
Illinois law of divorce for incompatibility of temper? 
State v. Barnhard, in Hurd on Hab. Corp., 26. If it be said 
that they are governed by the law of this State, the doc- 
trine that the law at the date of the marriage, which must 
mean at the domicil of the parties, is a part of the contract, 
must be given up. But the doctrine will not be consistently 
applied as this case shows. It will stop with the special 
case ; widows married before 1868 (unless the decision shall 
be plainly reversed, as I think it ought to be) may not be 
allowed their right of dower as the legislature declared 
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they should be, the injury may be circumscribed to that 
particular right, but I think no Court will refuse toa wife 
married before 1868, the benefit of that clause in the con- 
stitution, which secures to her a separate estate in the prop- 
erty which she may acquire after marriage, nor will any 
Court deny to any wife the beneficent provisions of the 
act of 1871,-"72. (Bat. Rev.) 

No authority is cited in Sutton v. Askew, except an opin- 
ion of Mr. Scribner in his work on Dower. vol. 1, ch. 1, § 7. 
He admits (§ 13) that a majority of the cases are opposed to 
his view, but cites three which he thinks directly support 
it. Johnson v. Van Dyke, 6 McLean, 422; (Cir. C. R.,) 
Royston v. Royston, 21 Georgia 161; and Moreaw vy. Detch- 
mendy, 18 Mo., 522. He says in note to § 12, that McLean, 
J., who sat in the first case, was inclined to think that an 
inchoate right of dower might be divested by the legisla- 
ture, which leaves that case to stand upon the authority of 
Witxins, J., alone. The Georgia case is not accessible to 
me. In the case from Missouri the circumstances were 
peculiar, and I do not think it supports Scribner’s view. 
After these (§ 20) he relies upon the case in Kernan, already 
cited, which is not a direct, if any authority as to dower, 
but is directly opposed to the decision in the present case. 

Against these few and uncertain authorities, he cites the 
following cases which, it seems to me, are clear and con- 
vincing. Jackson v. Edwards, 22 Wend., 498—519 (N. Y..,) 
Moore v. City of New York, 4 Sandf. 456, 8. C., 4 Seld., 110; 
Merrill v. Sheliburne, 1 N. H. 199, 214; Melozets Appeal, 17 
Pa. St., 449; Weaver v. Gregg, 6 Ohio, 548; Noel v. Ewing, 
9 Ind., 37; Strong v. Clem, 12 Ind.,.37; Lucas v. Sawyer, 
17 Iowa, 517. To which may be added Ware v. Owens, 42 
Ala., 212. 

It is thus seen that this Court stands almost if not quite 
alone, in its denial of the legislative power over inchoate 
rights of dower. It is because I thought that an inchoate 
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right of dower is not a vested right, that I dissented from 
Sutton. v. Askew, and it is because I thinkthat.the husband’s 
right to reduce into his possession, the future acquisitions 
of his wife is not a vested right, that I concur in the de- 
cision in this case. ; 

PER CURIAM. Judgment affirmed. 








H, T. JEFFREES and another v. 8S. T. GREEN and wife. 
Married Women—Deed of Trust. 


Where a married woman purchased certain real estate taking title to 
herself, and borrowed money with which te pay the purchase money, 
and to defray necessary family expenses, and for carrying on her 
farming operations on other lands, and to secure the sum borrowed 
executed with her husband a deed of trust on certain land of her 
separate estate ; It was held, that such deed of trust was valid. 


(Purvis v. Carstaphan, 73 N. C. 575 ; Pippen v. Wesson, 74 N. C. 487; 
Atkinson v. Richardson, Tb, 455, cited, distinguished and approved.) 


ConTROVERSY submitted without action under C. C. P., § 
315, at Spring Term, 1878, of Warren Superior Court, 
before: Seymour, J. 

The facts appear in the opinion. His Honor held that 
the deed of trust was valid, and the defendants. appealed. 


Messrs. Merrimon, Fuller ¢ Ashe, for plaintiffs. 
No counsel in this.Court for defendants. 


Fatrciotu, J. The case is this: The feme defendant 
purchased a house and lot and took title to herself, and 
borrowed money with which to pay the purchase price, and 
to defray necessary family expenses, and for “ carrying on 
her farming operations upon her several tracts of land,” 
and she and her husband conveyed, by deed and privy 
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examination duly taken, one of her several tracts of land 
in trust to secure the payment of said borrowed. money. Is 
the land thus.conveyed liable for the debt? 

We can scarcely see any room for argumentation except 
en the theory that a feme covert can not sell or charge her 
separate estate fer her own benefit, or the improvement. of 
her own property. This would go much beyond the pur- 
pose of theliberal legislation of the State in favor of married 
women, and would be highly’, ‘Vudicial to their material 
interests. 

The cases to which we were referred— Purvis v. Carstaphan, 
73 N. C., 575; Pippen vy. Wesson, 74 N.C., 4387; and Atkinson 
v. Richardson, Ib. 455—were contracts for the benefit of the 
husband, or her estate was not charged. In the latter case 
there was no express charge on the land, and it was sought 
to be charged by implication, but this was not allowed. It 
was there said that “a married woman may purchase pro- 
perty for ready money, but not on credit; andshe may 
contract debts for the benefit of separate property which 
she already owns, as for building a house on the pre- 
mises, &c. 

Let it be certified that there is no error, and let the sale 
proceed according to the agreement of the parties. 

No error. , Affirmed. 








SOLOMON HILL v. GRIFFIN OXENDINE. 
Bankruptey—Homestead—Judgment. 


1. This Court will assume that the date of a judgment is the date of 
the beginning of the debt upon which it is rendered, when there is 
nothing in the record to the contrary. 

2. In an action to recover land, it appeared that in 1869 G obtained a 
judgment against F; that in 1873 F conveyed the locus in quo to 


defendant, the same having been. regularly assigned to him as a 
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homestead ; that thereafter F went into bankruptcy and the locus in 
quo was assigned to him asa homestead by the assignee, and the 
reversionary interest therein was purchased by the defendant at 
assignee’s sale ; that after the adjudication of F as a bankrupt, the 
plaintiff purchased the locus in quo at a sheriff’s sale under execu- 
tion on G’s judgment ; Held, that plaintiff was not entitled to recover. 


Crviz Action to recover land tried at December Special 
Term, 1877, of Roseson Superior Court, before Cox, J. 

The facts are these: In 1869, Sarah Grimsley recovered 
judgment against Giles P. Floyd. On the 18th of January, 
1873, Floyd conveyed the locus in quo to the defendant by 
deed. Before said sale the locus in quo was regularly 
assigned to said Floyd under the statute as his homestead: 
Afterwards, said Floyd was adjudicated a bankrupt, and 
his assignee in bankruptcy assigned the same premises to 
him as his homestead, and on the 25th of February, 1875, 
he, the assignee, sold the reversionary interest in the same, 
and the defendant Oxendine became the purchaser. After 


‘said adjudication an execution issued on said judgment and 


the sheriff sold the same land, and the plaintiff became the 
purchaser, and now sues for possession. His Honor gave 
judgment against the plaintiff upon the verdict, and he 


appealed. 


Mr. N. McLean, for plaintiff. 
Mr. Giles Leitch, for defendant. 


Fartrciotn, J. (After stating the case as above.) The 
plaintiff claims title on the theory that the homestead was 
not in his way. This is the pivotal point in the case. On 
the closest inspection of the record we are unable to ascer- 
tain when the debt for which the judgment was rendered, 
was contracted, or how, or for what it was contracted. 

The first and only evidence of the existence of this debt 
is the judgment rendercd in 1869. We must therefore 
assume this to be the date of the beginning of the debt. 
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We can not presume its existence at any prior time. This 
being so, the homestead guaranteed by the constitution of 
1868 is valid as against the plaintiff’s judgment, and 
being regularly assigned at the instance of the defendant, 
it was not the subject of sale under the plaintiff’s execu- 
tion, and he acquired no title by the sheriff’s sale. He did 
not even get the reversionary interest, because that could 
not ‘be sold under an execution until after the termination 
of the homestead interest itself. Bat. Rev. ch. 55, § 26. 

Again, the question is affected by the proceedings in 
bankruptcy. The assignee set apart the same premises to 
the bankrupt Floyd as his homestead, and although this 
_ was after Floyd had sold to the defendant, this fact can‘not 
help the plaintiff. If by this assignment in any view Floyd 
acquired any interest, of course it was protected by the pro- 
visions of the bankrupt act, and if the defendant’s title was 
not already complete, this newly acquired estate would 
have fed the estoppel between Floyd and the defendant, 
which coupled with defendant’s purchase of the reversionary 
interest, made his a good title to the absolute estate. The 
homestead being valid according to our State laws, it is 
expressly secured and protected against any and all liens or 
incumbrances by § 5045, Revised Statutes, (U. 8.) 

The plaintiff ’s deed ordered by His Honor to be surrend- 
ered for cancellation is not found in the record, and we can 
not say whether it is valuable for any other purpose to him 
or not, but its cancellation is not essential or important to 
the defendant’s rights, and that portion of the order is 
reversed and with this modification the judgment below is 
affirmed. The defendant will recover costs in this Court 
and the action be dismissed. 

Per Curiam. Judgment modified and affirmed. 
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ABNER DAWSON v. J. C. HARTSFIELD. 


Bankruptey—Discharge—Judgment after Adjudication on Existing 
Debt—Practice. 


1, A discharge in bankruptcy operates to discharge a debt in existence 
at the time of the adjadication in bankruptcy and upon which a 
judgment is thereafter obtained. 

2. In such case, the discharge can be pleaded upon a motion for leave 
to issue execution, whatever length of time may have elapsed since 
it was granted. 

(Mizell v. Moore, 7 Ire. 255 ; Hyman v. Devereux, 65 N. C. 588; Falkner 
v. Hunt, 76 N. C, 202; Pugh v. York, 74 N. C, 383, cited and ap- 
proved.) 


(FarrcLotu, J. Dissenting.) 


Motion for leave to issue execution under C. C. P., § 256, 
heard on appeal at Chambers in 1878, before Seymour, J. 

The plaintiff on March the 5th, 1868, commenced his 
action against the defendant and one Parrott for a debt 
due on their sealed promissory note, and in March, 1869, 
at Spring Term of Lenore Superior Court, recovered judg- 
ment by default against both. The defendant filed his 
petition in bankruptcy on April the 17th, 1868, and on 
April the 14th, 1869, obtained his discharge. Execution 
issued on the judgment on May the 14th, 1869, on which 
the sheriff made return that no property could be found. 
No further action was taken in the cause until May the 
31st, 1878, when an affidavit was made and notice given 
by the plaintiff to the defendant of a motion for leave to 
issue execution under C.C. P. § 256. On the hearing of 
the motion before the Judge, the defendant pleaded his 
discharge in bankruptcy which the Court held to bea valid 
defence and denied the motion, and the plaintiff appealed. 
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Messrs. Bushee & Busbee, and Merrimon, Fuller ¢ Ashe, 
for plaintiff. 
Mr. H. F. Grainger, for defendant. 


Smiru, C.J. (After stating the ease as above.) Two ob- 
jections are offered to the defence, which -will be suc- 
cessively considered :— . 

1. It is argued that debts existing at the commencement 
of the bankrupt proceeding alone are provable against the 
the bankrupt’s estate, and that the plaintiff’s debt being 
merged in the judgment subsequently rendered, is neither 
itself provable nor affected by the discharge. 

It is true the bankrupt proceedings all have relation to 
the time of filing the petition, and as of that date, the 
bankrupt’s estate is apportioned among his creditors. His 
future acquisitions and liabilities are in no manner 
involved. 

Several cases have been called to our attention to show 
that the effect of this merger is to create a new debt which 
can not participate in the distribution of the estate, and is 
not discharged by the final decree. It is so declared by 
the Supreme Court of Massachusetts in Bradford v. Rich, 
102 Mass., 472, and by the District Court of the United 
States, In re Gallison,5 Bank., Regr., 353, and in other 
cases. In the last mentioned case, after referring to num- 
erous and conflicting decisions, the District Judge, Lorine, 
says: “Iam of the opinion that a judgment obtained 
after the adjudication in bankruptcy, creates a new debt 
which can not be proved in bankruptcy, because the judg- 
ment isa merger, and creates a new debt.” 

In Mizell v. Moore, 7 Ire., 255, this Court held that where 
the defendant pleaded a set off of certain bonds, which 
he afterwards reduced to judgment, the plea was defeated 
because the set off did not exist in the form in which it 
was pleaded, nor could the judgment be made available 
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in its stead, for the reason that it did not meet the specifica- 
tions of the plea, and moreover, did not exist when the plea 
was put in. 

These decisions all proceed upon the niceties of legal 
pleading and rest entirely upon technical rules. They fail 
to recognize the spirit and purpose of the act of congress, 
and the reasoning by which they are applied to cases in 
bankruptcy is not at all satisfactory to our minds. This 
will appear from an examination of the provisions of the 
act itself :— 

“No creditor proving his debt or claim shall be allowed 
to maintain any suit at law or in equity,” &e. Rev. Stat., 
U.S., § 5105. 

To entitle a claimant against the estate of a bankrupt to 
have his demand allowed, it must be verified by a deposition 
in writing under oath and signed by the deponent setting 
forth the demand, the consideration thereof, and whether 
any and what securities are held therefor, and whether 
any and what payments have been made thereon. Ibid, 
§ 5077. The form of proof is in strict accord with the law, 
and no claim will be allowed without the necessary oath. 
It is required not less to support the debt where evidenced 
by the bond of the bankrupt and where reduced to a judg- 
ment even, than where it rest on parol proof of the contract 
on- which it is founded. It is the debt itself, not the form 
it may wear, which shares in the division of the estate, and 
which is affected by the discharge. The debt when once 
created remains one and the same through all the changes 
it may undergo in the evidence to support it. It is 
the relation of debtor and creditor on which the 
bankrupt act operates, taking the estate of the one and 
appropriating it to the demands of the other, and putting 
an end to the relation itself. Itis nota different debt be- 
cause previous to the judgment the evidence of it consisted 
in the debtor’s bond, but the judgment simply and conclu- 
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sively establishes its legal obligation. The bankrupt law 
in its practical operation is an equitable system, and as a 
Court of Equity, regards the indebtedness as the essential 
element to be considered, and not the form in which it 
may appear. The technical rules of pleading, and the evi- 
dence applicable thereto would in a great measure defeat 
the beneficent purpose of the law, if allowed to control its 
operation, and are obviously not within the scope of its 
provisions. 

It may be further suggested asan answer to the argu- 
ment that the old debt becomes extinct and a new debt is 
created by the judgment, that if this were so, it would be 
difficult to see how a voluntary assignment of property 
could be successfully assailed by a creditor. As the as- 
signment is valid except as to existing creditors, or unless 
made with an actual fraudulent intent, the very act of 
prosecuting his claim to judgment in order to subject the 
conveyed property to his debt, would defeat the purposes 
by extinguishing the debt itself. Equally unreasonable is 
it, to hold a debt to be destroyed by the judgment which 
conclusively ascertains and establishes its existence and 
obligation. 

We do not assent to the reasoning contained in the cases 
cited, but concur in the numerous ‘adjudications in which a 
contrary doctrine is maintained. We will refer to some of 
them :— ; 

In Hyman v. Devereux, 65 N. C., 588, this Court decided 
that the identity of the debt described and secured ina 
mortgage was not destroyed by the taking of a new bond, 
unless such was the intent of the parties, and that it still 
retained its mortgage security. 

In Dresser v. Brooks, 3 Barb. (N. Y.) 429, a similar pro- 
vision in the bankrupt act of 1841 came under review, and 
the subject was elaborately discussed. After a full and 
careful examination of the English and American authori- 
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ties, the Court arrived at a conclusion which it announces 
in these words: * We are of the opinion, independently of 
the authorities to which we have adverted, that a sound 
construction of the provision in the bankrupt act declaring 
the effect of a discharge when duiy graated,. requires us to 
hold the certificate to be a bar to a debt existing when the 
petition was filed, notwithstanding such debt has passed 
into judgment. It was provable under the act, and the 


. plaintiff wes entitled to receive upon it his dividend of the 


bankrupt’s estate. It was therefore precisely such a debt as 
the policy and spirit of the act intended should be dis- 
charged.” And it is added: “The consequence of adopt- 
ing the strict and narrow construction of holding a judg- 
ment exempt from the operation of a discharge, because 
the debt exists ina different form and under a different 
nanw, would in the case of a bankrupt whose debts were 
numerous, utterly deveat the benign object of the act, and 
leave the unferiuuate bankrupt subject to a great portion 
of his debts after every dollar of his estate“had been faith- 
tilly devoted to :heir payment.” 

Lu the noics to Bump’s Law and Practice of Bankruptcy 
Gu Ed.) at page 411, the principle is stated with great 
force and clearness and supported by numerous citations: 
“A debt upon which a judgment has been rendered since 
the commencement of proceedings in bankruptcy may be 
proved. The debt is not extinguished. The instrument, con- 
tract, or obligation upon which the. debt arose is extin- 
guished, but not the debt. The debt remains. If this 
were not soythe judgment would destroy itself by extin- 
guishing the very foundation on which it is built. The 
debt was founded on contract; it is now founded on judg- 
ment; but it is the same debt. A judgment operates, to 
extinguish a debt only when it produces the fruit of a judg- 
ment. It is a security of a higlier nature. It is still but a 
security of a higher nature. It is still but a security for 
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the original cause of action. The theory that the debt is 
so merged as to be extinguished, has no applicability under 
the bankrupt act.” 

Concurring in these views we are content to rest our de- 
cision upon the clear and forcible reasoning by which they 
are supported. We do not wish however to be understood 
as holding that the voluntary execution of a note in place 
of a previous liability, would not exclude the claim from 
the class of provable debts, as well as exempt it from the 
operation of the discharge. This being the substitution of 
a new security by the act of both parties, such would un- 
doubtedly be the result. Our opinion is confined to the 
case of a debt reduced to judgment, and the facts before us. 
It will not be denied that the release obtained after judg- 
ment, may be pleaded in opposition to the plaintiff’s mo- 
tion, or indeed any good and sufficient cause growing out 
of matters since its rendition, shown why execution should 
not issue. We do not see why the present defence may 
not be set up for the same reason. If the debt has been 
discharged, surely a Court will not lend its aid to en- 
force it. 

Difficulties have presented themselves in the attempt to 
get the benefit of the discharge, in cases where judgments 
had before been recovered and execution could be taken 
out, in consequence of there being no opportunity to plead 
it. In New York, the Court suggets that a remedy may be 
had by application to the Court wherein the judgment was 
rendered for an order to stay execution perpetually, or to 
stay it until the plaintiff bring a new action on his judg- 
ment, and give the defendant an opportunity to plead. 
But it is unnecessary to consider this, because here the 
plaintiff is compelled to come into Court and ask leave to 
issue his execution, and the defendant thus has opportu- 
nity afforded him to show cause in opposition. We are 
therefore relieved of any difficulty of this kind. As the 
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discharge does operate upon the debt ascertained by the 
judgment, it is in our opinion competent for the defendant 
to avail himself of it in this way. 

But a more serious aspect of the matter arises out of the 
long delay following the defendant’s neglect to take advan- 
tage of the terms of the act in obtaining relief, and it is 
insisted that this laches should deprive him of the benefit 
of the discharge. Eight years have elapsed since the 
judgment was entered up, and if the defendant has delayed 
in seeking his release, the plaintiff has also waited and 
made no attempt meanwhile to enforce his judgment. 
Positive action was necessary on the part of the plaintiff, 
for without it no opportunity was given him. He may 
have supposed that the plaintiff, by his long acquiescence, 
was assenting to the efficient operation of the discharge in 
working out its proper results, and therefore no movement 
on his part was required. Why should there be needless 
litigation—and why should defendant believe the plaintiff 
ever intended to enforce his debt? His conduct was re- 
concilable only with the idea of a silent self-adjustment, 
without the intervention of pleading or of process. But as 
soon as the plaintiff wakes up and shows his intent to en- 
force his demand, he puts in operation the very machinery 
which lets in the defence. 

In Pugh vy. York, 74 N.C., 383, the defendant was allowed 
to plead his discharge two years after it was granted, and 
the Court in answer to the objection of the long delay said: 
“Apt time sometimes depends upon lapse of time, as when 
a thing is required to be done at the first term, or within a 
given time, it can not be done afterwards. But it more 
usually refers to the order of proceeding as fit or suitable. No 
dime is prescribed within which a discharge in bankruptcy 
is to be pleaded.” 

So in Falkner v. Hunt, 76 N.C., 202, the defendant was 
allowed to plead his discharge more than six years after- 





JUNE. TERM, 1878. 





Wrtners 6. Strvson. 





wards, and this Court affirmed the order, declaring that the 
Judge had power to make it, and that there was “nothing 
to show, and it certainly is not to be presumed that he 
exercised an arbitrary or capricious discretion.” 

In the present case the defence is interposed at the first 
moment when it could be done,’ except by action initiated 
by the defendant himself, and this was not required so long 
ag the plaintiff himself permitted the matter to rest. We 
are therefore of opinion that the discharge may be pleaded 


and bars the plaintiff’s right to have execution. 
No error Judgment affirmed. 








W. B. WITHERS, Ex'r, v. G. W. STINSON, 


Discharge in Bankruptcy—Prior Judgment. 


1, A discharge in bankruptcy isa final discharge from all precedmg 
debts, then provable. 

2. Where the plaintiff recovered judgment (which was duly docketed) 
against defendant in 1871 upon a debt contracted before 1860 and 
execution thereon was returned unsatisfied, the defendant’s real 
estate being assigned to him as a homestead ; and thereafter the 
defendant obtained a discharge in bankruptcy, his homestead having 
been also assigned by his assignee, the plaintiff not proving his 
judgment debt against the defendant's estate in bankruptcy ; It was 
held, that the bankruptcy of defendant discharged the judgment, 
and that it was error in the Court below to grant the plaintiff leave 
to re-issue execution. 


(Blum v. Ellis, 73 N. C, 293, cited and approved.) 


Motion for leave to issue execution under C. C. P., § 256, 
heard on appeal at Spring Term, 1878, of MEcKLENBURG 
Superior Court, before Coz, J. 

The case agreed states: That the plaintiff recovered a 
judgment against defendant Stinson, in Mecklenburg Superior 
Court, on the 24th of July, 1871, upon a debt contracted 
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before 1860, which judgment was duly docketed. _Execu- 
tion was issued (the homestead of defendant being assigned) 
and returned nulla bona to Spring Term, 1872; and in Aug- 
ust following, the defendant filed his petition in bankruptcy 
and obtained his discharge, (which is set up as a defence). 
The defendant is still the owner and in possession of the 
property assigned as aforesaid. The real estate was also 
assigned to him as a homestead by his assignee in bank- 
ruptcy, the allotment confirmed, and the reversionary inter- 
est therein conveyed to him by the assignee. The plaintiff 
had not proved the said judgment in bankruptcy against 
the defendant’s estate. Upon these facts, the motion was 
refused by the clerk, and on appeal His Honor reversed the 
judgment and gave an order for execution to issue, from 

which the defendant appealed to this Court. 





















Messrs. Jones & Johnston, and Dowd § Walker, for plain- 4 
tiff. : 
Messrs. Shipp & Bailey, for defendant. 












Bynum, J. It was admitted by the counsel for the plain- 
tiff that the case of Blum v. Ellis, 73 N. C., 293, was a de- 
cisive authority against him, but he seeks in a well prepared 
and considered argument to induce the Court to reconsider 
and reverse that decision. Blum v. Ellis, was a well con- 
sidered case upon a review of the conflicting decisions of 
other Courts up to that time. The importance of adhering 
to decisions once solemnly made, and thus preserving a 
uniformity in the law, can not be overestimated; and 
nothing less than a clear conviction that the decisions are 
erroneous and ought to be overruled, will justify a depar- 
ture from them. Such a conviction has not been produced 
upon our minds by the able argument and the authorities 
of the plaintiff’s counsel. Nor can the Court, other things 
being equal, lose sight of a train of evils which must follow 
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a reversal of that decision,—evils which could not well be 
foreseen$by debtors or creditors, who alike supposed, and 
had the right to suppose, that a discharge in the Court of 
Bankruptcy was a final discharge from all preceding debts, 
then provable. There is error, Judgment reversed and 


proceedings dismissed. 
Error. Judgment reversed. 





JOHN B. GREEN and others v. GEORGE J. GREEN. 
Sale by Assignee in Bankruptey—What Passes. 


A sale by an assignee in bankruptcy of land held in trust by the bank- 
rupt to secure debts due himself, passes to the purchaser the debts 
secured as well as the legal estate in the land, and entitles him to 
possession until the debts are paid. 


Civit Action commenced in Union and removed to and 
tried at Fall Term, 1877, of Cabarrus Superior Court, before 

err, oJ. 

This action was originally brought by Tilman Green to 
recover a tract of land, and after his death, the present 
plaintiffs, devisees under his will, were made parties and 
continue to prosecute the action. See same case, 69 N. C., 
294. The facts found upon the former trial, before Buxton, 
_ wJ., were substantially as follows :-—The defendant originally 
owned the land in dispute which was sold at an execution 
sale and bid off by one Henry Long, at $1000, under an 
arrangement with the defendant that he was to be allowed 
to redeem, and Long took the sheriff’s deed with this 
understanding. The defendant set up this equity as a 
defence to the action, and upon a disagreement as to the 
amount to be paid by defendant to entitle him to a convey- 
ance of the land, the case was referred and an account of 
the dealings between Long and defendant stated, in which 
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the réferee reported a balance of $9608,95 due Long The: 
defendant filed no excéptions to this report and it was 
confirmed. | } 

Subsequent t said purchase, Henry Long went into 
bankruptcy and returned said land in his schedule with thé 
statement that it was subject to redemption by deféndant, 
but did not include in such schedule any of the claims he 
held against the defendant ; he did however deliver them to 
his assignee to be used in a settlement between the assignee 
and the defendant. The land was sold by the assignee as 
the property of Long with notice to the purchaser on the 
day of sale, that he should have the benefit of said claims 
against the defendant, they not being sold by the assignee. 
Tilman Green bought the land at said assignee’s sale, for 
$600 and the assignee made him a deed in fee for the same. 


_ The defendant remained in possession of the premises. 


The plaintiffs insisted that they were entitled to a decree 
against the defendant for said sum of $2603.95 and interest, 
and that the land be sold and the proceeds applied to its pay- 
ment, and execution issued for the balance, if the defendant 
shall fail to pay the same in a certain time, in which event 
the defendant is to retain possession of the land and the 
plaintiffs to execute a deed to him. 

The defendant insisted that he had already over-paid the 
incumbrance upon the land and was entitled to a decree for 
title without further payment. But the Court adjudged 
that the plaintiffs could only claim the amount of the pur- 
chase money, $600, as being a charge upon the land in their 
favor, and ordered its sale to satisfy the same. 

Upon a second trial in the Court below, before His Honor, 
the following issue was submitted to the jury,—“ Did the 
assignee in bankruptcy of Long sell and assign title to 
Tilman Green to the debts owing by the defendant to Long,. 
at the time when he sold the land mentioned in the 


pleadings”? Answer—“ He did.” There was an appeal 
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by both parties from thé ruling of His Honor upon the 
evidence touching this issue, but as he was affirmed as to 
that part of the case in this Court and the decision rests 
upon another point, it is deemed unnecessary to set it out. 


Messrs. Wilson ¢ Son and Battle ¢ Mordecai, for plaintiffs. 
Messrs. W. H. Baileyand R. Barringer, for defendant. 


RopMaN, J. None of the facts of this case as stated by 
Buzxton, J., seem to be in dispute, until we get to the sale by 
the assignee in bankruptcy of Long. As to that it is 
admitted that the assignee sold the land claimed in the 
complaint, and that it was purchased by the original plain- 
tiff, Tilman Green, at the price of $600. The plaintiffs con- 
tended, that as a matier of fact, the assignee sold with the 
land certain evidences of debt, which Long held against the 
defendant and the defendant denied that he did. Upon 
the facts reported by the referee, Buxton, J., held that only 
the estate of Long in the land was sold, and not the debts 
owing to him from the defendant, and for which he held 
the land as a security. When the case came to this Court 
by an appeal from the judgment of the Judge, it was 
ordered that an issue be submitted to a jury whether the 
the assignee sold and plaintiff purchased the debt as well 
as the land. Upon the trial of this issue the jury found for 
the plaintiff; thus finding the fact in question differently 
from what it had been found by the Judge, and thus ma- 
terially differentiating the question before us from that 
which was before the Judge. 

The issue was tried before Kerr, J. Instructions were 
asked for by the defendant and exceptions taken to those 
which the Judge gave to the jury. We consider it unnec- 
essary to examine the exceptions in detail. The instructions 
asked for, were either immaterial or were given in sub- 
stance by the Judge. We see no erfor in the proceedings 
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before him. We may now consider the case as it stands 
upon the appeal from the judgment of Buzton, J., with the 
change made by the finding of the jury. 

Ifa mortgagee assigns the debt secured in the mortgage 
and does no more, an equitable estate in the mortgaged land 
passes to the assignee, for the land under mortgage is 
regarded in equity as a mere appendage to the debt. 1, 
Jones on Mortgages, § 817. 

But if the mortgagee assigns the land without also assign- 
ing expressly or impliedly the mortgage debt, as he may 
do, the assignee takes the legal estate, but he is a mere 
naked trustee for whoever may own the debt. This doc- 
trine is founded in reason, for if by the conveyance of the © 
mortgaged land (or other property only) the assignee 
acquired also the mortgaged debt while the mortagee 
retained in his possession the notes, bonds, or other evi- 
dences of the debts, he could receive payment of them, 
or assign them fraudulently to an innocent purchaser. 
It also follows directly from the well settled doctrine that 
the debt is the principal thing, and the mortgage an inci- 
dent or appendage only. It is established by many 
authorities. 1 Jones on Mortgages, §§ 804 to 810; Zhayer 
v. Henning, 9 Mo., 280; Johnson v. Cornett, 29 Ind., 59. 

As an assignee merely of the mortgaged property, gets 
nothing of value, very little evidence will suffice to prove 
an intent to assign also the secured debts. The payment of 
some value upon such an assignment and the co-temporane- 
ous delivery to the assignee of the evidences of the debt 
would in the absence of countervailing evidence be conclu- 
sive of an intent to assign the debts. 

This is the law deduced from the authorities upon an 
assignment between private individuals. In the case 
of a sale of mortgaged property by an assignee in bank- 
ruptcy of the mortgagee, it must necessarily be understood 
to be of the debts secured, and of the land only as an inci- 
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dent and appendage to the debts. An assignee in bank- 
ruptcy does not take property which is vested in the bank- 
rupt as a naked trustee without any beneficial interest. 
Bankrupt act, § 14. As he could not take, he could not 
sell any such legal estate, and such a sale if professed to be 
made, would besimply void. He had no right to sever the 
legal estate in the land from the beneficial interest arising 
from the ownership of the debts. He took the land only as 
an appendage to the debts, and could sell it only as such. 

That he delivered the evidences of the debts to the pur- 
chaser of the land is conclusive proof that the debts were 
the principal which he sold, and the land passed as an 
incident. The finding of the jury was fully supported by 
the evidence, and a contrary finding would have been set 
aside. It is not material that the debts were not scheduled 
by the bankrupt, formally as such, If they had been 
omitted altogether, either fraudulently or negligently, they 
would have passed to his assignee who takes all the pro- 
perty of the bankrupt, except his exemptions. But the 
land is scheduled as being a security for certain debts, and 
this was in effect a schedule of the debts; plainly such was 
the intent and meaning of the bankrupt. 

We think that Tilman Green by his purchase acquired 
the estate in the land which the bankrupt Long "had, and 
stood in respect to it, in Long’s shoes. His executor is en- 
titled to demand payment of the debts which it was agreed 
between the defendant and Long that the land should be 
held as a security for, and upon the payment of such debts, 
the defendant is entitled to redeem the land and to have a 
release from the devisees or heirs of Tilman Green. The 
$600 which Tilman Green paid was the price of the debts. 
It is not to be added to the debts. 

There does not appear to be any exception to the report 
of the referee as to the amount of the mortgage debt, but, 
as in the view which the Judge took of the case, it was not 














; 
{ 
4 








$48 IN THE SUPREME COURT. 





| FRALEY v. KELLY. 





necessary for hii to’ pass or the report, and he did riot. 
The cage will be remanded in order that the amount of the 
debt for which Long held the land as a security and which 
was sold by his assignee to Tilman Green, may be ascér- 
tained. 

Judginent reversed, and case remanded for the purpose 
aforesaid, and that the case may be further proceeded in 
according to law. 

Error. Reversed and remanded. 








JESSE E,. FRALEY v. JAMES A. KELLY. 
New Promise by Bankrupt. 


The defendant, who had been adjudged a bankrupt but not discharged, 
said to the plaintiff, to whom he was indebted before his bankruptcy: 
** Your debt I will pay if I live ;’ and again,—‘‘ Count the interest 
on the noté and add the principal, and send it to me at Raleigh, and 
I will make a draw and send you the money for the note ;” Held, 
that the jury were justified in finding thereupon a new and uncon- 
ditional assumption of the old debt, entitling the plaintiff to re- 
cover, notwithstanding the bankruptcy. 

(Fraley v. Kelly, 67 N. C. 78; Hornthal v. McRae, Ib. 21; Henly v. 
Lanier, 75 N.C. 172, cited and approved.) 


Crvi Action, tried at January Special Term, 1878, of 
Rowan Superior Court, before Kerr, J. 

The facts are sufficiently stated in the opinion. There 
was a verdict and judgment for the plaintiff, and the de- 
fendant appealed. 


Mr. W. H. Bailey, for plaintiff. 
Messrs. J. E. Brown, and J. M. Clement, for defendant. 


Farrcitotu, J. The defendant being indebted to the 
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plaintiff was adjudged a bankrupt, and the plaintiff brings 
this action for the same debt, and declares on a new promise. 
The plaintiff testified that after the adjudication in bank- 
ruptcy he presented his note to defendant and he said : 
“Your debt and Mose Wagoner’s I will pay if I live.” He 
also testified that on another occasion defendant said to 
him: “Count the interest on the note and add the princi- 
pal and send it to me at Raleigh, and I will make a draw 
and send you the money, for the note.” There were some 
other conversations between them, and it was in evidence 
that the defendant was solvent before the commencement of 
this action. 

This issue was submitted to the jury: “Did the defen- 
dant, after he went into bankruptcy and before he obtained 
his discharge; make an unconditional and unequivocal 
promise to pay the debt he, owed the plaintiff?” to which 
the jury responded, “ Yes.” 

This finding would seem to leave no question in dispute. 
We have said several times that the defendant is liable on 
the new promise under such circumstances, Fraley v. Kelly, 
67 N.C., 78; Hornthal v. McRae, 67 N. C., 21; Henly v. 
Lanier, 75 N. C., 172; Randige v. Lyman, Sup. Judl. Court 
of Mass., March, 1878. 

No error. Affirmed. 








JAMES WILSON v. JEFFERSON JAMES. 


Landlord and Tenant—Contract—Estoppel. 


1, One, at the time under a disability to contract, who enters upon 
land by permission of another claiming and acknowledged to be 
the owner, must return the possession to such owner as a condition 
precedent to denying his title. 


2. Where, in an action under th? Landlord and Tenant Act, it ap- 
pearei that the defendant, a slave, in 1868 entered into possession of 
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the locus in quo as the tenant of plaintiff, and in 1865 refused to pay 
further rent and disclaimed being the plaintiff's tenant ; It was held, 
that he was estopped to deny the plaintiff ’s title, and that plaintiff 
was entitled to recover. 

(Skinner v. Maxwell, 66 N. C. 45; King v. Murray, 6 Ire. 62 ; Bufferlow 
v. Newson, 1 Dev. 208; Gorhum v. Brenon, 2 Dev. 174, cited and ap- 
proved.) 


PROCEEDING, under the landlord and tenant act, commenced 
before a Justice of the Peace, and heard on appeal at Spring 
Term, 1878, of New Hanover Superior Court, before Eure, JJ. 

In 1863, the plaintiff purchased from one Bettencourt, 
the land now sought to be recovered, which is a lot in the 
city of Wilmington. At his purchase, the defendant, then 
a slave, was living on the lot ; whether he was the slave of 
Bettencourt, or of some one else, and under whose permis- 
sion he was living on the lot,do notappear. The defendant 
applied to the plaintff to rent the premises; plaintiff did 
not rent them to the defendant, who continued in possession 
and paid rent until the entry of the Federal army into 
Wilmington in February, 1865, when he refused to make 
any further payment, and disclaimed being the tenant of 
thre plaintiff. ‘This action is to recover the possession of the 
land. 

The defendant contended that inasmuch as he was a 
slave in 1863, when he attorned and paid rent to the plain- 
tiff, and was incapable in law of making any contract, he is 
not estopped by such acknowlecgment of the plaintiff's 
title from now denying it, and putting him to the proof of 
it. Ilis Honor did not assent to this proposition, but charged 
the jury that it was only for them to consider whether the 
defendant had been shown to be the tenant of plaintiff, and 
that it made no difference whether defendant was a slave or 
not, and that they must disregard that question altogether. 
Under the instructions given, the jury found for the plain- 
tiff. Judgment. Appeal by defendant. | 
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Messrs. W. S. & D. J. Devane, for plaintiff. 
Mr. D. L.-Russell, for defendant. 


Ropmay, J. (After stating the case as above) The doc- 
trine of estoppel as applied between landlord and tenant, 
does not arise so conclusively out of a contract, that it can 
not be applied to one who is incapable of binding himself 
by a contract. If one enter upon land by permission of an- 
other, claiming and acknowledged to be the owner, the duty 
to return the possession to the owner asa condition prece- 
dent to denying his title, is one which the law imposes upon 
principles of good faith and to prevent fraud. Its violation 
is essentially a tort and a fraud. The same rule applies be- 
tween a bailor and bailee of goods ; the latter can not, ex- 
cept under peculiar and exceptional circumstances, set up 
the right of a third party against the bailor, but must re- 
turn the possession of the goods, and put the bailor in statu 
quo. This doctrine has received frequent illustration in the 
case of infants. Kent, 2, vol. 240, says: “Infancy is not 
permitted to protect fraudulent acts, and therefore if an 
infant take an estate and agree to pay rent, he can not pro- 
tect himself from the rent by pretence of infancy, after 
enjoying the estate, when of age. If he receive rents, he 
can not demand them again when of age, according to the 
doctrine as now understood. If an.infant pay money on 
his contract and enjoy the benefit of it, and then avoid it 
when he comes of age, he can not recover back the consid- 
eration paid. On'the other hand, if he avoid an executed 
contract when he comes'of age, on the ground of infancy, 
he must restore the consideration which he had received. 
The privilege of infancy is to be used asa shield, and not 
as asword.” These general principles are clearly just and 
reasonable, and are fully supported by the authorities cited 
in the notes to Kent, to which I add Skinner v. Mazxwell, 
66 N: C., 45. 
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It can not be doubted that an infant lessee of land, or 
bailee of goods, notwithstanding he may ayoid the contract, 
so far as to escape the payment of rent or hire, is yet bound 
to return the land or goods to the person from whom he 
received them. To enter upon land or to receive the pos- 
session of goods by permission, and upon a contract express 
or implied to restore the possession, creates a frelation be- 
tween the parties upon which the law declares their rights 
and duties; and although the contract out of which the 
relation arose may be void or voidable, yet the relation ex- ”’ 
ists as a fact with its duties and obligations, and can only 
be put an end to by the restoration of the parties to their 
statu quo. 

In King v. Murray,6 Ire., 62, where it was contended 
that the lease, under which the defendant had entered, was 
void for usury, the Court said that was not material; he 
was still estopped to deny the title of the person under 
whom he entered. Itis on the same principle that privies 
in estate with the tenant, but who have themselves made 
no contract at all, are estopped ; as in the case of a widow 
who continues the possession of her husband. Bufferlow v. 
Newsom, 1 Dev., 208 ; 2 Dev:, 174. 

Because the defendant could not contract while a slave, 
is no reason why he should be allowed to commit a fraud 
since he is free. If the defendant be not estopped, and can 
put the plaintiff to proof of his title against the world, as 
he could do if his possession in the beginning had been ad- 
verse instead of permissive, every slave who at his emanci- 
pation was in the occupation of a dwelling on the land of 
his owner, and who refused after emancipation to give up 
his possession, might in like manner put his former master, 
under whose authority his occupation began, to proof of 
his title; and in case he could not make out a title against 
all the world, might hold the land. 

Besides, the proposition that a slave was incapable of 
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making any contract, is too broad. The executed contracts 
of a slave were not void, although perhaps voidable at the 
pleasure of his owner. We all know that every slave had 
his “peculium,” his money and goods, which, although in 
the theory of the law, the property of his owner, yet were 
in fact his, and dealt with at his pleasure, except in the case 
of certain sorts of goods, the ownership of which by a 
slave, even with the consent of his owner, was specially 
forbidden by statute on grounds of public policy. 

If a merchant in 1860 had sold and delivered to a slave a 
pair of shoes and received the price, could the merchant 
lawfully have taken back the shoes without returning the 
price? or could the owner of the slave have recovered the 
money from the merchant without returning the shoes? If 
an executed contract be disaffirmed by a party under a 
disability to contract, he must in general put the other party 
in statu quo; and this is not by force of the invalid contract, 
or from any implied contract between the parties which 
would be equally invalid, but because equity imposes a duty | 
the breach of which is a fraud, and no one can avail him- 
‘self of a disability to contract to protect himself in a fraud. 
‘There are rules of right and justice which are binding on 
all human beings and which the law imposes on all for the 
general good. 

In this case no damages are claimed for use and occupa- 
tion since the emancipation of the defendant, but only the 
possession of the land. There is no error in the judgment 
below, and it is affirmed. 

No error. Affirmed. 

23 
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JAMES KRIDER v. R. A. RAMSAY. 


Landlord and Tenant-Sub-letting—Jurisdiction. 


1. If there are no covenants in a lease against sub-letting, the lessee 
may underlease, and if the under-tenant commits no breach of the 
covenants between the lessor and the lessee which would work a 


forfeiture of the lease and authorize an entry and dispossession of 
him by the lessor, an entry upon the land demised to the under- 


tenant and a dispossession of him by the lessor is a trespass. 

2. Where a tenant for years, after sub-letting to a third party, and be- 
fore the underlease has expired, surrenders to the landlord, the lat- 
ter is guilty of a trespass in entering upon the sub-lessee. 

3. In cases of sub-letting such as theabove, there is no privity of estate 
or contract between the lessor and the under-tenant ; and therefore, 
no action in substance ex contractu can be maintained for a wrongful 
entry by the landlord. 

4. Prior to the act of 1876-77, ch. 251, a Justice of the Peace had no 
jurisdiction in cases of tort. 

(Nance v. C. C. Railway Co , 76 N. C. 9, cited and approved.) 


Civ AcTIon tried on appeal at January Special Term, 
1878, of Rowan Superior Court, before Kerr, J. 

The plaintiff brought this action on the 25th of Septem- 
ber, 1876, before a Justice of the Peace to recover an amount 
alleged to be due for work and labor done on the defendant’s 
land, upon an implied contract; but the defendant denied 
his right to recover on the ground that he had made no 
contract with the plaintiff authorizing him to occupy the 
premises. 

The plaintiff was a resident of Rowan county, and the 
defendant, of Iredell county. The defendant’s land on 
which the work was done is situated in Rowan. The Jus- 

tice’s summons, with a certificate and seal of the clerk of 
said Court as to his authority to act, commanding the de- 
fendant to appear in Salisbury and answer, &c., was sent to 
the sheriff of Iredell and duly served by him. The sum- 
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mons was not endorsed by a Justice in Iredell. The de- 
fendant however appeared, there was a trial before the 
Justice who issued the summons, and from the judgment 
therein an appeal was taken to the Superior Court. 

Evidence: The plaintiff testified that about Christmas, 
1875, one William Dyson, who was living on said land, 
told him he had leased it in writing from the defendant for 
a term of five years, at an annual money rental of $150, 
and proposed to rent a pertion of the land to the plaintiff 
for one year on certain terms, to which the plaintiff agreed, 
and thereupon entered upon the premises. One James 
Ervin, a witness for plaintiff, testified that sometime in the 
year 1875, he heard the defendant tell Dyson that he had 
leased the land to him for five years; but there was no 
evidence that this conversation was ever reported to de- 
fendant. 

The defendant in his evidence positively contradicted 
the statement of the last witness, and said that he had not 
leased the land to Dyson at all; that some time in the 
month of December, 1875, Dyson proposed to lease it for 
said term and to pay said rent, and that pending the nego- 
tiations in respect thereto he permitted Dyson to occupy 
one of the houses ori the land; that the proposed lease was 
never perfected nor reduced to writing; that he expressly 
told Dyson if he leased the premises to him, he should not 
permit him to sub-let to any one, nor did he ratify the 
contract made by plaintiff with Dyson, nor did he know 
that plaintiff was occupying the land until the very day 
he gave him notice to quit. 

It was also in evidence that in the month of March, 
1876, Dyson went to plaintiff’s house and told him that he 
had surrendered the premises to defendant; and defendant 
then told plaintiff that if he wished to remain he must 
make a contract with him, which the plaintiff declined to 
do. The defendant then told plaintiff he must leave the 
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premises by a certain time, to which he made no objection, 
and accordingly did leave, as did also Dyson, a short time 
afterwards. 

The jury rendered a verdict in favor of the plaintiff, 
which His Honor set aside, being of the opinion that a 
Justice of the Peace had no jurisdiction of the action, from 
which ruling the plaintiff appealed. 


Mr. W. H. Bailey, for plaintiff, upon the question of 

jurisdiction argued that the distinction between the effect 
of appearance in cases where jurisdiction is withheld as to 
the subject matter and jurisdiction as to the person, is 
clearly pointed out in McMinn v. Hamilton, 77 N. C., 300; 
and the principle there laid down governs this case. Lilly 
v. Purcell, 78 N. C., 82. 
' Mr. J. S. Henderson, for defendant, submitted that at the 
time the action was brought, it not being found on contract, 
express or implied, a Justice had no jurisdiction, Bullinger 
v. Marshall, 70 N.C. 520; Heptinstall v. Rue, 75 N.C., 78; 
Nance v. C. C. Railway Co., 76, N. C. 9. 


Bynum, J. In the view most favorable to the plaintiff 
the case is this:—The lessee of a term of five years made 
an underlease of a portion of the premises to the plaintiff, 
for one year, who entered and occupied. Afterwards and 
before the expiration of the term of either lessee or under- 
tenant, the lessee surrendred his lease to the lessor, who 
thereupon entered and ejected the under-tenant. The sub- 
tenant has brought this action against the lessor before a 
Justice of the Peace, and declares in contract for work and 
labor done upon the premises so leased to him. 

Where there are no covenants in a lease against subletting, 
the lessee may underlease, and if the undertenant commits 
no breach of the covenants between the lessor and lessee 
which would work a forfeiture of the lease and authorize an 
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entry and dispossession by the lessor, an entry upon the land 
demised to the undertenant and a dispossession of him by 
the lessor is a trespass and subjects him to an action. There 
being here no covenant against subletting, the piaintiff by 
his contract with Dyson, the lessee, acquired a valid term 
in the premises for the time agreed on subject only to be 
defeated by the re-entry of the lessor or lessee for some con- 
dition of the demise broken. 

Where a lessee for a term of years parts with his whole 
term toa third party, it is called an assignment, and the 
assignee thereby becomes the tenant of the original lessor 
and subject to all the covenants in the lease, which run with 
the land, just as the lessee was. The privity of estate 
and privity of contract still subsist between the lessor and 
assignee, as it did between the lessor and lessee. Taylor’s 
Landlord and Tenant, §§ 436-37. But when a tenant 
makes a lease for a less number of years than his own term, 
it is not an assignment, but is called an underlease ; and it 
is well settled that as between the original lessor and the 
undertenant there is neither privity of estate nor contract, 
so that between these parties no advantage can be taken of 
the covenants in the lease, and therefore the lessor can not 
sue an undertenant upon the lessee’s covenant to pay rent, 
nor can he maintain an action for use and occupation against 
the undertenant unless under an agreement, as the relation 
of landlord and tenant does not subsist between them. Holford 
v. Hatch, Doug. 183; Crusoe v Bugby,3 Wils., 234; Strange 
405 ; Style, 483 ; Taylor’s L. & T., §§ 108, 448, and note, 
Com., Dig., cov. (e. 3.) Kennedy v. Cope, Doug. 56. 

As the plaintiff committed no breach of the terms of 
his lease from Dyson, or of the lease from Ramsay to Dy- 
son, it is clear that while those leases and terms subsisted, 
neither the lessor nor lessee had a right to enter and dis- 
possess the undertenant. How were the rights and rela- 
tions of the parties affected by the surrender of the lease by 
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the lessee to the lessor? Did the lessee thereby squeeze out 
and extinguish the term of the undertenant? By the sub- 
lease the plaintiff acquired a right or estate in the land for 
one year, and Dyson, the lessee, could not sell, give up, or 
surrender anything which did not belong to him; he could 
not destroy rights which had become vested in the under- 
tenant even by a surrender of his estate in the premises to 
the lessor. Taylor’s L & T, § 111. 

The material distinction between an assignment of a term 
and an underlease of a part of the term is, that while the ~ 
assignee is liable to the original lessor for all the obligations 
of the lessee by virtue of the privity of estate between 
them, no action lies by the lessor against an undertenant 
upon any covenant in the lease, because there is no privity 
of contract or estate between the lessor and the sublessee. 
After much confusion in the cases, this seems now the settled 
doctrine both in this country and England. See note 4 to § 
16, Taylor’s L & T. 

When Dyson surrendered his lease to the lessor the legal 
effect was to merge the lesser interest into the greater, and 
as far as he was concerned, to end and destroy the term; 
but this could not affect the rights acquired by the under- 
tenant ; his interests and term continued as if no surrender 
had been made. A surrender is never allowed to operate 
injuriously upon the rights of third parties, or to affect the 
estate of the underlessee. Shep. Touch.,301. Such an ef- 
fect even is given to a surrender that although a tenant who 
has made an underlease can not by a surrender prejudice 
the subtenant’s interest, yet he will himself lose the rent he 
had reserved upon the underlease; for since rent is an inci- 
dent to the reversion, the surrenderor can not collect it, be- 
cause he has parted with his reversion to the lessor ; nor can 
the lessor collect it, because although the reversion to which 
rent was incident has been conveyed to him, yet as soon as 
it was so conveyed, it merged in the greater reversion of 
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which he was already possessed, and the consequence is that 
the underlessee holds without the payment of any rent, 
exeept where otherwise it may be provided by statute. 
Smith’s Landlord and Tenant, 232. 

It was the fault of the lessor in making the lease to Dy- 
son that he did not insert a covenant against underletting, 
and in accepting the surrender of the lease; it was again 
his fault that he made no provision to meet a contingency 
like this. In neither case is an innocent undertenant to 
suffer who is in no fault. 

After the surrender the lessor refused to allow the under- 
tenant to oceupy for his term, unless he would accept new 
terms and a new lease from him. This the undertenant re- 
fused, and had the right to refuse, and he was therefore ex- 
pelled from the premises before his term had expired. So 
that in no point of view had the relation of landlord and 
tenant ever existed between them, or any contract expressed 
or implied by law. He was in by a lawful title, the lessor 
had no right of entry, and the forcible dispossession of the 
plaintiff was a trespass for which he had an action. ten 
v. Leeyster, 60 N. Y., 252; Adams v. Godard, 48 Maine, 212, 
The undertenant was therefore entitled by a proper action 
to recover such damages as were the direct consequence of 
the act of the defendant in ejecting him, but he has miscon- 
ceived his action and the forum having jurisdiction. At 
the time this action was begun, a Justice of the Peace had 
no jurisdiction in cases of trespass quare clausum fregit 
or other torts. Nance v. C. C. Railway Co.,76 N. C., 9. 

The opinion of the Court proceeds upon the fact assumed, 
rather than established, that the original lease from the de- 
fendant to Dyson was a valid lease executed in conformity 
to the statute. Bat. Rev., ch. 64,§ 2. How this fact was, 
is left in doubt in the case as stated. If the lease was not 
made in writing as the law prescribes, it was void, and so 
was the sublease asa necessary consequence. In such case the 
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plaintiff's remedy, if he has any cause of action, would be 
against Dyson, his immediate lessor. 
Per CURIAM. Judgment affirmed. 








ALVIS KING and others v. THE FALLS OF NEUSE MANUFAC- 
TURING COMPANY and others, 


Arbitrators— Award. 


1, The duty of arbitrators is best discharged by a simple announce- 
ment of the result of their investigations, They are not bound to 
decide according to law, buat may decide according to their own no- 
tions of right without giving any reason therefor. 


2, If they undertake to decide according to law, and it appears upon 
the face of the award that they have misconceived any principle of 
law applicable to the case, the award will be set aside. 


«Patton v. Baird, 7 Ire. Eq. 255; Leach v. Harris, 69 N. C, 532, cited 
and approved.) 


Crviz Action tried at Spring Term, 1878, of ALAMANCE 
Superior Court, before McKoy, J. 

The principal facts appear in the opinion. The parties 
agreed in writing to refer all questions involved in the cause 
to arbitrators whose award should be entered as the judg- 
ment of the Court, and in accordance therewith, Coz, J. 
made the order of reference. Two of the arbitrators sub- 
mitted a report, the third dissenting thereto; and that por- 
tion of the report which is the subject of the plaintiff’s 
exceptions is as follows:—We determine and award that the 
purchases by the Falls of Neuse Manufacturing Company 
and P. R. Harden, of W. J. & Albert Murray, respectively, 
shall be held and taken to be valid, free and discharged of 
all trusts in favor of said creditors, but the said creditors 
shall participate in the following funds (naming them) in 
lieu of the property purchased of Murray ; to which the 
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plaintiffs except and insist that while the arbitrators under- 
took to decide the questions of law involved, it is apparent 
that the conclusion of the majority of them is erroneous, 
1st—In holding as a matter of law that the purchasers from 
Albert Murray of his interest in the joint property, after the 
dissolution of the firm with notice thereof, and with notice 
of outstanding debts, shall be taken to be valid, and free and 
discharged from all liability to the joint creditors; 2d—In 
holding that the joint creditors, as a matter of law were 
only entitled to a portion of the funds in respect of the pur- 
chase from Albert Murray, instead of holding that they 
were entitled to a sale of the property purchased and the 
proceeds thereof, and 3d—That the award was not made in 
accordance with the terms of submission. 

Upon the hearing His Honor overruled the exceptions 


and ordered judgment to be entered according to the 
award, from which ruling the plaintiffs appealed. 


Messrs. Scott § Caldwell, for plaintifts. 
Mr. J. E. Boyd, for defendants. 


Farrciotn, J. The plaintiffs suing as creditors of the 
partnership of W. J. & A. Murray seek to have certain pro- 
perty in the possession of the defendant applied in payment 
of their claims. They allege that said property was the 
property of said partnership and that it was sold to the 
defendant company after the dissolution of the said partner- 
ship, with notice of indebtedness of said firm, and that the 
sale was made to hinder and defraud the payment of the 
partnership debts. These and other allegations are denied 
by the defendant, thus raising many issues. These issues 
however have been determined by a tribunal selected by the 
parties for that purpose, and are therefore not before us. 
By the written agreement of the parties to this action filed 
with the record, “all and every question or issue, whether 
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of law, equity or fact involved between them, as well as all 
such questions and issues as may exist between the defen- 
dants themselves arising out of the sale of the firm prop- 
erty,” &c., were referred by order of Court for award and 
decision, with the further agreement that the award of the 
referees or a majority of them shall be final between the 
parties, and that judgment shall be entered accordingly, 
The referees heard and determined the matters referred to 
them and filed their award. The plaintiffs filed exceptions 
to the referees’ report, and say that they decided certain 
questions contrary to law. It is not alleged that they con- 
sidered any matter not referred to them, or that they failed 
to consider anything involved in the action; nor is there 


_ any suggestion that the referees were governed by any im- 


proper motives, 

It is well settled that arbitrators are no more bound to go 
into particulars and assign reasons for their award, than a 
jury is for their verdict. The duty is best discharged by a 
simple announcement of the result of their investigations. 
It is equally well settled that they are not bound to decide 
according to law, for they are a law unto themselves, and 
may decide according to their notions of right and without 
giving any reasons. If however they undertake to decide 
according to law, and it appears from the face of the award 
that they have misconceived any principle of law applicable 
to the case, then the award is void. Patton v. Baird, 7 Ire, 
Kq., 255; Leach v. Harris, 69 N. C., 532; Morse on Arbitra- 
tion and Award, ch. 10, p 293. 

Looking then at the face of the award alone, which seems 
to have been made in view of the above principles, we find 
a simple announcement of conclusions arrived at, without 
any reasons, and without disclosing whether they decided 
the questions according to any principle of law or equity, 
or according to “their own law,” which is, as before stated, 
their own notions of justice in the matters before them. 
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From the terms of submission it appears that full author- 
ity was given the referees to dispose of all issues and ques- 
tions, as they have done; and as no mistake is apparent on 
the face of their report, and as we can not see that they 
have not done precisely what they intended to do, we are 
unable to perceive any reason why the award should be dis- 
regarded, and not made conclusive, as seems to have been 
the intention of all interested parties when the reference 
was made. Let final judgment be entered in this Court 
according to the award. 

Per CuRIAM. Judgment affirmed. 








R. M. NORMENT v. W. J. BROWN, Executor, and others. 


Referee—Scale—Evidence. 


1. Where the report of a referee does not state fully and distinctly his 
findings on the facts, so that his conclusions of law may be reviewed 
by the Court, the case will be remanded, in order that the defect 
may be supplied. 

2. Payments on a note in Confederate money are to be credited at the 
nominal value of the currency paid, regardless of the fact that such 
payments were not endorsed on the note at the time. 

3. Where it appeared that A who was indebted by note to B paid off 
and discharged, at the request of the latter, a debt due by him to 
C, it should have been found as a fact by the jury (or referee) 
whether or not the transaction was intended by the parties as an 
extinguishment pro tanto of the debt from A to B. The fact of the 
payment to C is in itself some evidence of such an intent. 

(Hall v. Craige, 65 N. C. 51; Walkup v. Houston, Ib. 501; Mercer v. 
Wiggins, 74 N.C. 48; McDowell v. Tate, 1 Dev. 249 ; Earp v. Richard- 
son, 75 N. C. 84, cited and approved. ) 


Crvit Action tried at Fall Term, 1877, of Roszson Supe- 
rior Court, before Seymour, J. 
This action is brought on a note not under seal, given by 
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Reuben King, the testator of defendant, to W. R. Bryan, 
for $803.04, on the 2nd of January, 1856, payable one day 
after date, and asa second canse of action, upon a bond 
made by King to Bryan on the 14th of February, 1857, 
for $1,000, payable one day after date. The defendant an- 
swered, (1) Both the note and bond have been paid. (2) 


- As to the note not under seal, it is barred by the statute of 


limitations. (3) That he has counter-claims to both the 
note and the bond, which are described and numbered 
from 1 to 60, in a schedule attached to the answer. The 
plaintiff replied: The counter-claims are barred by the 
staute of limitations. 

The case was by consent referred, the findings of the 
referee as to facts to be conclusive. The referee made a 
report in which he finds among other things not material 
to be here stated, (1) That the two notes sued on were made 
by King at their respective dates, and are as described. (2) 
That at the commencement of the action on the 16th of 
September, 1873, they were the property of the plaintiff, 
though he does not find at what date they were assigned to 
him. (3) That “there is no evidence of payment either on 
the bond or note sued on.” By which we understand him 
to mean merely that no payments are endorsed on them, 
as there certainly is evidence from which payments might 
be inferred as will be seen. (4) Of the counter-claims 
pleaded, the referee finds that No. 54, which is a note for 
$4.74, dated 27th Sept., 1856, is barred by the statute of 
limitations. (5) No. 55, which he describes as “a pay- 
ment by defendant Brown’s testator of $100 to W. B. Bryan, 
on the 10th of July, 1863, “is scaled and allowed.” (6) No. 
56, which he in like manner describes as a payment of 
$25 made on the 9th of July, 1863, is scaled and allowed. 
(7) The counter-claim No. 60 is described as a judgment 
recovered at Spring Term, 1870, of Robeson Superior Court 
in favor of D. F. Edmond to the use of R. King v. W. R. 
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Bryan and John Moore for $322. It does not distinctly 
appear whether the referee finds this to be a good counter- 
claim or not. Apparently he does not deduct it from the 
sum which he finds owing by defendant independent of all 
counter-claims, while he does deduct Nos. 55 and 56 after 
scaling them. Why he declined to allow it, if he did de- 
cline, we can only conjecture. (8) The rest of the matters 
pleaded as counter-claims, consist of payments made by 
King of debts owing by Bryan to sundry persons, at the 
request of Bryan. The payments were made while Bryan 
held the notes sued on and it is said before April, 1869 ; 
but they must have been made before March, 1869, as 
King died early in that month, and his will was proved on 
the 10th of March. 

The referee finds as conclusions of law, (1) That the note 
not under seal is barred by the statute of limitations. (2) 
That the counter-claims, except Nos. 54, 55, 56, and 60, are 
barred by the statute of limitations. (3) How he found 
as to counter-claims Nos. 54, 55, 56 and 60 has been stated 
above. 

The defendant excepted to the report of the referee, (1) 
Because he found that the counter-claims, (except Nos. 54, 
55, 56 and 60) were barred by the statute of limitations; 
whereas they had in fact been paid by King as the agent 
of Bryan; (2) Because the referee erred in finding that 
defendant was liable to judgment for any sum whatever. 

The Judge overruled the first exception and “allowed” 
(sustained) the second, and referred the case back to the 
referee. He expressed the opinion that the matters pleaded 
as counter-claims (except as aforesaid) were not counter- 
claims, but payments, and consequently not affected by the 
statute of limitations. The plaintiff appealed from this 
judgment. 
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Messrs. W. F’. French and N. McLean, for plaintiff. 
Mr. Giles Leitch, for defendants. 


RopMan, J. (After stating the facts above.) In consid- 
ering the questions whieh have been raised, it will be nec- 
essary to treat them in order; and it will be convenient to 
examine first the counter-claims excepted from the mass, 
and standing on their particular grounds :— 

As to No. 54. If this is to be considered as a counter- 
claim, or more properly, a set-off, it is clearly barred by the 
statute; and as it is stated, and without any evidence other 
than the note itself furnishes tending to show that in the 
transaction in which it was given it was expressly or im- 
pliedly agreed that it was to be a payment on King’s in- 
debtedness, it is a set-off, and not a payment. On this 
point we agree with the referee. Though as will be seen, 
we think there is evidence upon which he might find it to 
be a payment. 

Nos. 55 and 56, are similar, and may be dealt with to- 
gether. The referee allowed these as payments,-but scaled 
them, they having been made in 1863. If they had been 
endorsed on the notes, the decisions are that they were not 
subject to be scaled. Hall v. Craige, 65 N. C.,51; Walkup 
vy. Houston, 65, N.C. 501; Mercer v. Wiggins, 74 N. C., 48; 
Bervy v. Ballows, 30, Ark. 198. 

We can see no reason why their not being endorsed, but 
only evidenced by a receipt on a paper not attached to the 
notes—but it must be supposed in some way referring to 
them—can make any difference. If $100 in Confederate 
money was accepted as a payment of that sum, it was pre- 
sumptively made a payment of that sum by the agreement 
of the parties, unless it appeared in some way that it was 
agreed that it should be taken only for its then value in 
gold. If these payments were properly allowed at all, they 
should have been allowed to the full amounts paid. 
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3. As to No. 60. Wesee no reason why the referee did 
not allow this judgment as a set off. We may suppose how- 
ever that it was because the judgment was recovered in 
1870, after Bryan had sold his interest in the notes sued on 
to the plaintiff. But the judgment does not show that the 
debt did not exist béfore it was rendered. In fact as the 
action was brought to the use of King, who died in March, 
1869, he must have owned the debt sued for, while Bryan 
held the notes sued on in this action, which seems to have 
been until about April, 1869. As has been heretofore stated 
however the report does not expressly show what the referee 
did decide as to this claim, and we only gather his decision 
inferentially. The report is either defective or erroneous. 
Some part of it has apparently been omitted from the trans- 
cript to this Court. 

4. The most important exception to the report is in 
respect to the manner in which the referee dealt with the 
other matters stated in the schedule. The answer alleged a 
payment of the notes sued on; and although the defendant 
afterwards scheduled the debts of Bryan which King had 
paid at Bryan’s request, as counterclaims, we think he was 
not thereby precluded from insisting before the referee that 
they were in fact payments upon the notes, or one of them, 
which Bryan then held against King. It does not appear 
that this view was presented to the referee. He considers 
these payments for Bryan, as counterclaims, and as such, 
out of date, but does not except as may be inferred, pass 
upon the question whether the payments for Bryan were or 
not intended, and agreed to be considered as payments to 
him. Of such an express agreement there was no evidence. 
But from the evidence before the referee, stated by him as 
facts, he might reasonably though he need not necessarily 
have inferred such an agreement, and the fact that the pay- 
ments were payments on the debt suedon. Such an infer- 
ence is not one of law which a Court can draw, but of fact 
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which a jury, and consequently a referee, acting instead of 
a jury, might draw or not, and was obliged to draw or 
reject, in finding on the issue of payment. For this doc- 
trine McDowell v. Tate,1 Dev., 249, is authority. To an 
action on a bond payable to plaintiff, the defendant offered 
in support of his plea of set off, an account against the 
plaintiff for $78, which the Judge held barred by the 
statute of limitations. The case came to this Court and it 
was held that the Judge below should have left it to the 
jury as evidence of a payment. HEnpERson, J., in an able 
opinion showed that the inference of payment was a reason- 
able one which the jury would have been justified in making 
from the nature of the transaction and the relation between 
the parties. To the same effect is Dodge v. Swazey, 35 Me., 


' 585, where the Court having the power to find the facts, 


draw an inference of payment from facts similar to those in 
McDowell v. Tate. Had the referee found that there had 
been no payment on the notes sued on, we should have 
taken his finding as final. But he has not distinctly so 
found, and does not seem to have passed on that question, 
as the jury did not in McDowell y. Tate. In that case for 
the omission of the Judge to inform the jury that the evi- 
dence of the debt to the defendant might be considered in 
support of the plea of payment, a new trial was granted. 
In Earp v. Richardson, 75 N. C., 84. the finding of facts by 
the referee was so vague and scant that the Court could not 
intelligently review his conclusions of law, and the case was 
remanded in order that he might amend his report. We 
think that in this case the report should be remanded in 
order that the referee may pass distinctly on the question, 
whether King paid during his life any part, and if any, 
how much of the debt sued on, and that he may correct his 
report in respect to the payments made in July, 1863, 
which he scaled. 

If the referee shall find that the payments made by King 
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at the request of Bryan, were in fact payments upon the 
notes sued on, it is easy to see that interesting questions 
will arise as to the appropriations of the payments, and 
their effect in repelling the bar of the statute. It is notour 
duty to anticipate these. 

The order of the Judge below is affirmed, and the case 
remanded to the referee with directions to amend his report 
by finding such additional facts as will enable the 
Superior Court to decide intelligently upon his conclusions 
of law. 

No Error. Affirmed and remanded. 








J.C. SANDERSON v, THOMAS L. and JOHN SANDERSON, Guar- 
dians. 


Removal of Guardian. 


An order by a Superior Court clerk in a cause pending before him for 
the removal of a testamentary guardian, where it is not alleged nor 
found asa fact by the clerk that the estate of the ward has been 
wasted, nor that the guardian is insolvent, so that the ward would 
be unable to recover the balance due on a final settlement, is impro- 
perly made, and will be set aside upon proceedings properly insti- 
tuted to that end. 


PETITION to remove a Guardian commenced in the Probate 
Court, and heard on appeal at Spring Term, 1878, of Tyr- 
RELL Superior Court, before Furches, J. 

The petition of the plaintiff,a minor by her next friend, 
shows that her father died in 1858, leaving a last will and 
testament in which the defendants were appointed her tes- 
tamentary guardians, and as such took charge of her estate. 
And the petitioner avers that the estate has been misman- 
aged, the guardians have failed to make returns according 
to law, have kept no separate accounts, and have neglected 


to educate their ward in a suitable manner, and asks that 
24 





















ee ee 

























IN THE SUPREME COURT. 





SANDERSON 0. SANDERSON, 





they be removed from their office and some discreet and 
competent person be appointed in their stead. 

The defendants deny that they have mismanaged the es- 
tate of the plaintiff, and allege among other things that they 
have educated their ward as fully as her estate would allow 
and have made regular returns of the same, except during 
tbe period of the late war, and that they are solvent and 
fully able to pay all such damages as may be awarded for 
the alleged mismanagement. 

Upon the hearing before the Probate Judge, he found the . 
following facts: That Jesse Sanderson, the father of the 
plaintiff, died in 1858, and by his will appointed the defen- 
dants testamentary guardians of the plaintiff; that both 
defendants are non-residents of this State, and that they 
have mismanaged the estate, and have made no returns 
thereof according to law; wherefore it was adjudged that ° 
they be removed from their office as guardians of the plain- 
tiff, from which ruling the defendants appealed, insisting 
that issues of fact were raised by the pleadings which, under 
the-act of assembly, should be transferred to the Superior 
Court and tried in term time. And upon argument before 
His Honor the judgment below was affirmed, and the defen- 
dants appealed to this Court. 


Messrs. Mullen § Moore, and J. B. Batchelor, for plaintiff. 
Messrs. Gilliam g Gatling, and P. H. Winston, for defen- 
dants. 


FarrctotH, J. The single object of this action is the re- 
moval of the defendants from their office as testamentary 
guardians of the plaintiff now over twenty years of age. 
Some questions of practice were raised and discussed before 
us, but we do not think it important to consider them, We 
think the interest of both parties will be better subserved 
by considering the merits of the case. 
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Taking the allegations, facts and evidence as they appear 
on the record, we are of opinion that the order of removal 
was improperly made. 

It is not alleged or found as a fact by the clerk that the 
estate has been wasted, or that the defendants are insol- 
vent, or that the plaintiff would be unable to recover the 
whole of her estate on a final settlement ; on the contrary 
the defendants aver their ability to satisfy any amount due 
the petitioner. . 

Mismanagement in general terms is alleged and found as 
a fact by the clerk, but in what respect it occurred, does not 
appear, nor is any evidence furnished in support of the 
charge. It is alleged and admitted that defendants have 
not made their guardian returns “according to law.” This 
is negligence, and is probably what is meant by mismanage- 
ment in the present instance. For this omission to make 
their quarterly and annual returns, it was the duty of the 
Judge of Probate to require them to be made, and on failure 
to do so to attach and remove the defendants from their 
office. Bat. Rev., ch. 53, §§ 14, 15, 55, 56. 

This omission of the defendants however does not neces- 
sarily show they are neglecting the substantial condition of 
the estate, or that the plaintiff is likely to be damaged 
thereby. Something like this should appear before the 
defendants are removed against the will of the testator. 

Error. Judgment reversed. 
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*R. C. BADGER, wife and others v. W. A. DANIEL, Guardian, and 
others. 


Guardian and Ward—Settlement of Estates—Refunding Bond— 
Purchaser—Surety and Principal. 


1. A judgment obtained against a guardian in 1871 ‘in favor of his 
ward, is conclusive evidence against him and the sureties upon his 
bond of the amount of his indebtedness to the ward at that time. 


2. Where, in pursuance of a decree, upon final settlement of a testa- 
tor’s estate and more than two years after his death, an executor 
paid legacies to parties entitled without notice of any outstanding 
debt of his testator and took good and sufficient refunding bonds 
from the legatees ; Jt was held, in an action upon a guardian bond 
to which the testator was surety, that the executor was not liable. 

Held further, that the acceptance of a legacy, in such case, does not 
operate to discharge the testator’s estate from a liability incurred by 
his suretyship on the bond of the guardian of such legatee, to the 
extent of sums received by the guardian as guardian ; but the value 
of the legacy so received and such other sums as may be made out 
of other legatees must be applied to its discharge, before subjecting 
lands in possession of devisees of the estate. 

Held further, 1st—That the act (Rev. Code, ch. 46 § 24) in reference 

. to refunding bonds is intended only for the benefit of creditors. 
2nd--Where the aggregate penalties of such bonds are sufficient in 
the discretion of the executor to meet debts probably outstanding, 
a seems, that he has fulfilled the requirement of the statute. 3rd— 
Where the distribution of a decedent’s estate is decreed in a proper 
proceeding for that purpose, the Court should fix the amount of 
penalties of such bonds. 


3. Where a legatee (and devisee) executed a refunding bond upon re- 
ceipt of his legacy, and sold and conveyed land devised to him within 
two years after the testator’s death ; Held, (1) That his surety was 
liable primarily (to the extent of the terms of such bond) as between 
him and the purchaser of the land, for an outstanding debt of the 
testator, whether evidenced by judgment or not. (2) Such pur- 
chaser holds the land as the devisee did ; and, therefore, the convey- 
ance to him is void and the land liable as assets for the payment of 





*Smith, C. J, did not sit on the hearing of this case, _ 
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the debt ; and if he or the devisee sell, after the two years, his ven- 
dee (without notice of the debt and for a valuable consideration) 
acquires an unencumbered estate, but the same liability attaches to 
the price paid him, as did to the land. (Bat. Rev. ch. 45 § 156.) 

4, Each devisee or heir is liable for the debt of his devisor or ancestor 
in proportion to the respective values of the land ; and the whole 
debt to an amount not exceeding the value of the devise to one, may 
be made out of him, he being entitled to contribution from the oth- 
ers, which may be decreed in an action where they are all parties. 

5. And each devisze, heir, &c., is a surety (to the extent of what he re- 
ceives) for the other sharers in the estate, to the creditors thereof. 
6. An executor is not chargeable with the value of slaves destroyed as 
property by emancipation while in his possession ; nor is a legatee, 

to whom they were delivered and retained. 

7. Where a guardian sold land which was devised to his ward to J 
for $10,000, and afterwards bought it back from J, paying for it with 
his ward’s money ; and the land was subsequently sold under a de- 
cree to re-imburse the ward, and the ward became the purchaser at 
$8,000 ; Held, that the price bid by the ward was a proper credit to 
the guardian upon the charge made against him for the original price. 

8 The liability of a devisee for the payment of the devisor's debt is 
contingent upon the insufficiency of the personal estate ; and it was 
held, in an action to subject the devised land and before such insuf-— 
ficiency was ascertained, that the plea of the statute of limitations 
was no defence. 

(Bynum, J. Concurring: Remarks upon the decision in Brown v. Pike, 
and re-affirms the ruling therein made.) 

(Brown v. Pike, 74. N. C. 581; Stack v. Williams, 3 Jones Eq. 18; Hin 
ton v. Whitehurst, 68 N. C. 316; Bond v. Billups, 8 Jones 423; Strick- 
land v. Murphy, 7 Jones 242, cited and commented on.) 


Civiz Action brought upon a Guardian Bond and heard 
on exceptions to the report of a referee at Fall Term, 1877, 
of Haurrax Superior Court, before McKoy, J. 

This action was brought on the 9th of October, 1871, 
against the defendant, guardian of the femes plaintiff, and 
the sureties upon his bond; it was alleged among other 
things that in consequence of the failure of the guardian to 
account, the plaintiffs recovered a judgment for $20,690.44 
against him at Fall Term, 1871, and now seek to subject 
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certain funds and lands in possession of the other defen- 
dants to its payment. Answers were filed by defendants 
setting up their respective defences, and during the 
progress of the cause, it was referred to Thomas N. Hill, 
whose report and exceptions thereto necessary to an under- 
standing of the case, are as follows :— 

The defendant was appointed guardian of plaintiffs in 
1855, and executed a bond with sureties. The defendant 
and his sureties are insolvent, except Andrew Joyner, 
surety, who died in September, 1856, leaving a last will and 
testament, appointing defendant B. F. Moore and another, 
executors (Moore being now sole executor), and devising 
jands and bequeathing personal property to his son Henry 
Joyner, to his daughter Mrs. Austin and her children (the 
femes plaintiff), to his daughters Mrs. Eppes and Mrs. 
_ Daniel, and to Robert O. Burton and his children (who are 

the grand-children of testator, and upon the death of either 
before arriving at the age of twenty-one years, or without 
issue, it was provided that his share should be equally 
divided among the survivors). He made certain advance- 
ments of personalty during his life time; and in respect to 
the slaves in his possession for distribution he provided in 
his will that the rates of valuation fixed in a schedule 
annexed thereto, should be observed, and upon a petition 
filed by his legatees in November, 1856, for a division of 
the slaves, the executor delivered them over to the parties 
entitled, in purstance of the order of the Court; and they 
were retained by the legatees until they were emancipated. 
_ In November, 1858, the legatees filed a petition against the 
executor for a final settlement of the estate, and he distri- 
buted the same under a decree made in February, 1859; 
paying to said Daniel as guardian of plaintiffs, and tothe 
other legatees, or their guardians, considerable sums of 
money, and taking from each a good and sufficient refund- 
ing bond conditioned that in case any debts truly owing by 
said Andrew Joyner be sued for, or otherwise duly made 
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to appear, each party should refund a ratable part of the 
same out of his or her share of the estate; Henry Joyner 
executing one of these bonds with the defendant, H. J. 
Hervey as surety, who is now solvent. Said Henry is now 
deceased and the deferidant, W. H. Day, is administrator. 

For about twenty years previous to the death of Andrew 
Joyner, the defendant Moore (executor) was his attorney, 
and their relations were of a friendly and social character, * 
and said defendant had ample means of knowing and in 
fact did know his habits of business. The said testator was 
regarded by the public, and by said defendant was known 
to be a man of unusual prudence in the management of his 
financial affairs. At the time of the settlement of the estate 
as aforesaid, the defendant executor had no knowledge or 
cause to believe that his testator was surety on said guar- 
dian bond, or in any other manner ; the defendant guardian 
at that time was the owner of a large real and personal 
estate, and solvent. After the qualification of the defen- 
dant, as executor, he advertised for creditors as required 
by statute (Rev. Code, ch. 46. § 22) and in his answer he 
claims all the protection to which he is entitled by reason 
of such advertisement. 

The plaintiffs in their complaint demanded judgment 
against the defendant executor for the amount of the said 
judgment; and that the land devised to the said grand- 
children (Burton’s) be sold, and the proceeds thereof together 
with the amount which may be recovered against the 
defendant Hervey as surety to the refunding bond of Henry 
Joyner deceased, be applied to the pro rata payment of said 
judgment, &c. 

By eliminating the additional facts and conclusions of 
law as found by the referee, and arranging them in the 
order in which they are discussed in the opinion, they are 
as follows :— 

1. At Fall Term, 1871, upon the report of a commissioner 
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theretofore made, filed and confirmed, it was adjudged by the 
Court that the defendant, W. A. Daniel, was indebted to 
the plaintiffs (in various sums) being the proceeds of lands 
of his wards sold by him as their guardian, and not con- 
verted by said wards into personalty; and it was further 
adjudged, upon application of the plaintiffs to the Court for 
that purpose, that the sums bid by the plaintiffs (they being 
the purchasers at said guardian sale) should be invested in 
the purchase of said land, and that deeds be executed by 
said commissioner to the plaintiffs, according to their 
respective shares in the fund; and after crediting the sums 
so paid, there was judgment against the guardian for other 
large amounts in favor of the plaintiffs. 

Upon these facts the referee held that said judgment con- 
cluded all of the defendants as to the debt and default of 
the defendant guardian; but so much thereof as was ren- 
dered on account of the purchase money for the land, was 
extinguished by the election of plaintiffs to follow the land, 
leaving a balance of $12,916.53, to which the plaintiffs are 
entitled according to their respective interests therein. 
Defendants excepted. 

2. Therefunding bonds executed by the legatees to the exe- 
cutor were, when taken, (Feb. 23, 1859) good and sufficient 
as to the amount of the penalties thereof, and the sureties 
thereto; and the referee held that the plaintiffs were not 
entitled to recover against the executor. Defendants Bur- 
ton and Whitfield excepted, for that, the referee exonerates 
the executor from all liability; whereas by reason of his 
failure to take proper measures to lessen the liability of his 
testator as surety upon said guardian bond, and by reason 
of his paying over to the plaintiffs while said liability ex- 
isted, he is chargeable with any debt to the plaintiffs arising 
from said suretyship. 

3. The defendant, H. J. Hervey, was surety upon the re- 
funding bond of the legatee Henry Joyner; and the referee 
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held that he was liable for a certain proportionate part of 
said judgment, but was not liable on account of the distri- 
bution of the slaves retained by the legatee until emanci- 
pation, except for the ratable portion of the value of one, 
sold by his principal. Defendant Burton excepted. 

4. The said Henry Joyner, during his life time, conveyed 
the land, devised to him by the will, to the defendant 
Whitfield on the 1st of March, 1857, less than two years 
after the testator’s death; and the referee held that the 
conveyance was void, and the land liable as assets in the 
hands of its present proprietor to the claim of the plaintiffs. 
Defendant Whitfield excepted. 

5. The defendant Burton excepted (2) because the referee 
did not hold that the devises and bequests to plaintiffs by 
the testator, and their acceptance of the same, constituted a 
release of all liability of the testator by reason of his said 
suretyship. 

6. The defendant Burton in exception 6 insisted that the 
referee erred in including in said balance alleged to be due 
plaintiffs, the funds received by the guardian after the mar- 
riage, or arriving at full age, of the femes plaintiff; whereas 
said guardianship terminated on the dates of marriage, &c., 
and defendants are not liable for any default of the guar- 
dian, thereafter. 

7. Exceptions 3, 4, 5, of Burton,—for that the referee did 
not credit the amount due by the guardian to his wards 
with the amount of real and personal property received by 
the wards from the estate of Andrew Joyner; for that, in 
the sum as fixed by said judgment, is included the personal 
property derived by the femes plaintiff from said estate ; 
and for that, the referee erred in not taking an account of 
said estate and charging the plaintiffs with what came into 
their hands with compound interest, in exoneration pro 
tanto of said Joyner’s estate. 

8. Defendant Burton in exception 12 insisted that the 
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ruling of the referee was erroneous upon his finding, as 
follows: That a judgment was recovered at Fall Term, 
1871, against defendant Burton for a foreclosure and sale 
of that portion of the lands of the testator, Andrew Joyner, 
which was devised to him, and which he had conveyed (in 
1870) to secure a certain debt. Upon the sale by the sheriff, 
the land was conveyed to the purchaser, and the proceeds 
credited on the debt. The mortgagee (the defendant, 
Bockover,) who was also the purchaser at said sale, was 
subsequently made a party to this action. There was no evi- 
dence that Bockover ever had actual notice of plaintiffs’ 
claim ; but his attorney in his suit against Burton, knew 
of said claim by reason of being also the attorney of an- 
other party defendant in this action. The defendant Bock- 
over was a bona fide purchaser for value, after the expira- 
tion of two years from the testator’s death, and has a valid 
title to the land bought as aforesaid without notice of the 
claim of plaintiffs; whereas as the defendant contended, 
said deed was made to secure an antecedent debt, and after 
notice to the mortgagee by his attorney. 

9. Exception 14 of defendant Burton,—for that, the re- 
feree has not credited the debt found by him to be due 
the plaintiffs with the sum of $15,000 found by him to be 
the value of the “Graham tract” of land in 1871, at the 
time of the purchase by plaintiffs. The facts in respect to 
this transaction are embodied in the opinion. See also 
paragraph 1, supra. 

10. The defendant. Burton excepted (13) for that, the 
referee held that the plea of the statute of limitations was 
not a good defence. 

_ The report of the referee was modified and sustained, 

and a decree made declaring the respective amounts due > 
plaintiffs, and the respective liabilities of defendants, and 
appointing a commissioner to sell the land devised to cer- 
tain devisees; and the cause was retained for further orders. 
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From which judgment the defendants appealed. (See same 
case, 77 N. C. 251.) 


Messrs. J. M. Mullen and Walter Clark, for plaintiffs. 
Messrs. R. O. Burton, jr., 8S. Whitaker, J. B. Batchelor and 
Gilliam § Gatling, for defendants. 


Ropmax,J. 1. The first exception to the report of the 
referee is joined in by all the defendants; it is that he ad- 
mitted the judgment recovered against the guardian Daniel 
in the Court of Equity for Halifax county at Fall Term, 
1871, as conclusive evidence of the amounts then owing by 
the guardian to his several wards and excluded evidence 
tending to impeach it as erroneous. 

By the terms of the reference the referee was authorized 
to state the indebtedness of the guardian to his several 
wards “as it may appear upon any judicial proceedings 
theretofore had between them (obviously alluding to the 
judgment aforesaid); 07 upon a statement of the guardian 
account without reference to such judicial proceedings.” 
The referee being of opinion that the judgment was con- 
¢lusive did not state an account independently of that. 
He probably felt bound by the decision in Brown vy. Pike, 
74 N. C. 531, as did the Judge who confirmed his report in 
this respect. 

The decision was earnestly questioned by Mr. Batchelor 
for the defendants, and we were requested to reconsider it. 
We have done so, and the majority of the Court are of 
opinion that the decision was right. Individually, I think 
otherwise, and that the words “in like manner,” do not 
‘ mean “with the same force and effect,” but are surplusage. 
This exception is overruled. While the exceptions of Bur- 
ton and Whitfield respectively raise the same questions, or 
nearly so, they do so in a different order and without re- 
gard to any dependence of the questions on each other. It 





IN THE SUPREME COURT. 





BADGER v. DANIEL. 





will be more convenient, therefore, instead of takitig the 
questions up in the order adopted by either of them, to take 
them as nearly ay is convenient in what would seem to be 
something like their natural succession. 

2. (Exception 8 of Burton and 2 of Whitfield) Moore 
the executor of Joyner is liable for the debt to plaintiffs 
because having paid off all debts of his testator except the 
present one, after the expiration of two years from his 
qualification, he delivered to tne several legatees their 
slaves, without taking any refunding bonds; and their 
other personal legacies, taking refunding bonds in penalties 
less than the value of the legacies, but in the aggregate ex- 
ceeding the amount of the plaintiffs’ claim. It is admitted 
that except as to the amount of penalty the bonds were 
sufficient. 

The act (Rev. Code, ch. 46, § 24) requires an executor at 
the end of two years &c., to pay over to the legutees the 
sums properly payable to them, taking from them bonds 
with two or more able sureties, conditioned &c. The 
amount of the bond is not prescribed, but is apparently 
left to the discretion of the executor. As this act is intend- 
ed only for the benefit of creditors and is to stand in the 
place of the property which the legatee receives, the discre- 
tion of the executor can have no guide except the amount 
of debts which are probably outstanding, and if the aggre- 
gate penalties of the bonds are sufficient to meet these, he 
would seem to have done all that the law requires of him.. 
He was not bound, in the interest of the creditors and even 
less in the interest of others who might be incidentally af: 
fected, to anticipate the insolvency of the legatees and of 
the sureties to all the bonds but one. The Court which 
decreed the payment of the legacies might have fixed the: 
penalties of the refunding bonds. It would be an unnec- 
essary inconvenience if a legatee should be required to give 
a bond ina penalty equal to the value of his legacy,,and 
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in many cases it could not be complied with ; certainly the 
legatees and those in privity with them are not entitled to 
complain. Stack v. Williams, 3 Jones, Eq. 13, sustains 
these views. This exception is overruled. 

3. (Exception 10 of the Burtons). The liability of 
Hervey surety to the refunding bond of Henry Joyner. 
Joyner received a legacy and was also devisee of certain 
lands which he sold to Whitfield on the 1st of March, 1857, 
which was less than two years after the death of the testa- 
tor, in September, 1856. The referee holds that Hervey is 
liable primarily as between him and the purchaser of ‘the 
land from Henry Joyner, and in this opinion we concur. 
It is no defence for Hervey that no judgment ascertaining 
the debt has been heretofore recovered against the execu- 
tor of Andrew Joyner. The executor is a defendant in this 
action, one object of which is to establish the debt against 
him, and all interested in contesting the debt, have an op- 
portunity of doing so. 

As to the extent of Hervey’s liability :—By the terms of 
his bond it is confined to a ratable portion of the plaintiffs’ 
debt, supposing all the other legatees responsible for their 
respective portions. Their insolvency can not extend his 
liability beyond the terms of his bond. This exception is 
overruled. It will be in place to say here that we agree 
with the referee, that Hervey is liable for his ratable portion 
of the value of the slave sold by H. Joyner. The excep- 
tion to that charge is overruled. 

4. (Exception 4 of Whitfield). It is of course conceded 
that the sale by Ilenry Joyner, of the lands devised to him, 
to Whitfield having been made within two years after the 
death of Andrew Joyner was void as to the plaintiffs. 
Whitfield held the land as Henry Joyner did, and sales by 
Whitfield after the two years, passed: unincumbered estates 
to his vendees, Whitfield holding the price paid him in lieu 
of the land and subject to its liabilities. Those to whom he 
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sold within the two years held as he did, and if their lands 
should be taken, they must look to him for redress. Each 
devisee or heir is liable for the debt of the devisor or ances- 
tor to the value of the land devised or inherited and in 
proportion to their respective values. The whole debt toan 
amount not exceeding that value may be made out of any 
one of them, and one who pays beyond his due proportion 
is entitled to contribution from the others. This was held 
at a very early period as to heirs who were bound by the 
cognizance of their ancestor, or by his bond in which they 
were bound as obligors under the style of his heirs. Har- 
bert’s case, 3 Rep., 11 b. and notes. 2 Williams, Saunders, 
6 n. 10; Jefferson v. Morton, Petersdoff’s Abridgment- 
Title, Heirs. | 

The liability of an heir for the debts of his ancestor by 
reason of assets by descent, does not seem to have been 
essentially changed since the time of Coke, three hundred 
years ago, but the method by which the creditor enforces 
it, has been very much changed. As all the devisees are 
parties to this action, contribution between them will be 
provided for in the decree. Those if any who sold their 
land after the two years and have become and are now 
insolvent, are liable to judgments in favor of all devisees 
who by consequence of such insolvency shall be compelled 
to pay more than what would otherwise have been their 
ratable portions. . 

It is a consequence of this doctrine that each legatee, or 
distributee, or devisee, or heir, is, to the extent of what he 
receives either in personalty or land from the testator or 
intestate, a surety to all creditors of the testator or intes- 
tate, for all the other sharers in the estate; so that if one of 
two distributees or heirs squanders his property, the other 
is bound to make the debt good, although it may take 
every dollar he has received from the comiron ancestor. 
To some, this may seem harsh and inequitable, but we take 
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it to be the established law for over three hundred years; 
and if it shall seem to the legislature to be inequitable, 
they have the power to change the law. If I may be per- 
mitted to express my individual opinion on what is a ques- 
tion not of present law but of legislation, I would say that 
the time within which a creditor of a deceased person 
should be permitted to commence an action against his 
distributees, heirs, &c., might be safely limited to two 
years from the death of the intestate, &c., when the creditor 
had actual notice of the death, and when his debt could be 
sued on before that time. This would require some provi- 
sion by which holders of debts not due, and of contingent 
and uneertain debts, would be enabled to sue for and recover 
the present value of their debts, as I believe has been done 
in England, especially as to bonds securing annuities, and 
what would be more difficult, some just and adequate pro- 
vision for debts to persons under disabilities. . 

5. (Exception 2 of Burton.) The legacies to the femes 
plaintiff were clearly not intended in satisfaction of the 
debt by the testator, Andrew Joyner, now sued on. (1) It 
does not appear that the testator knew of his indebtedness to 
the plaintiffs by reason of his suretyship for Daniel, which 
was contingent, and in fact most of it arose after his death. 
(2) He provides by his will for the payment of all his 
debts. 2 Williams Executors 1167. This exception is 
overruled. 

6. (Exception 6 of Burton.) If the referee has charged 
Joyneras surety of Daniel with any sums received by Daniel, 
after his guardianship as to any of the wards ceased, by 
their arrival at full age or marriage, we think he erred. 
Such sums were properly chargeable against Daniel, but 
the surety is only liable for what the guardian received as 
guardian. This exception seems to be founded in fact and 
is therefore sustained. 

7. (Exceptions 3, 4, 5, of Burton). If we understand 
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these exceptions they present this question :—Whether the 
plaintiffs are not bound to apply all the personal estate 
which came to them under the will of Andrew Joyner to 
the payment of his debt to them before having recourse to 
the lands devised ? 

The general rule certainly is that the personal estate of a 
testator is to be applied to the payment of his debts in 
preference to his lands. If the executor had paid this debt 
he would have paid it out of the personal estate and dimin- 
ished pro tanto each legacy. 2 Williams Executors 1532, 
1526, n. 2; Hinton v. Whitehurst, 68 N. C., 316. We see noth- 
ing in this case to take it out of the general principle. If 
all the legatess had remained solvent, each would have con- 
tributed pro rata to make up the plaintiffs’ debt, and the 
plaintiffs would have lost only their pro rata share; and 
they are now entitled to personal judgments against all of 
such legatees who have not some special defence, and they 
may make such judgments available if they can. But they 
are not entitled to go upon the lands of the testator as in 
the hands of his devisees by special execution to make any 
portion of his debt, until they have applied to the payment 
of that debt the value of the legacies to them (excepting 
the slaves), and such other sums as they may be able to 
make out of the other legatees. The reason for excepting 
the slaves will be mentioned presently. Passing them by, 
the rule has been long settled. An heir sued on the bond of 
his ancestor can not plead that there are personal assets in 
the hands of an administrator, but if he pay the bond debt, 
he may come on the personal assets for indemnity. 2 Wil- 
liams Executors, 1532, notes n and o. 

As to the slaves: It seems that with the exception of 
one sold by Henry Joyner, they were all kept by the lega- 
tees until they were lost by emancipation. It is settled law, 
that if this destruction of them as property by vis major 
had happened while they were in the hands of the execu- 
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tor, he would not be charged with them as assets. 2 Wil- 
liams Executors, 1508. It was held in Hinton v. Whitehurst, 
supra, that this principle applied after they have been de- 
livered to the legatees, if they remain in their hands uncon- 
verted. The peculiarity of the case compelled such an ex- 
tension of the doctrine to. that class of property; most 
inequitable results would have followed a refusal to do so. 
It isnot probable, however, that any other class of cases 
will hereafter arise which can stand upon the same neces- 
sity. 

It may be said of this rule, as was said above of a similar 
- rule applied to devisees or heirs of land, it makes each, to 
a certain extent, a surety for all the others, so that the mis- 
fortune or extravagance of one legatee may cause another 
to lose perhaps his whole legacy. The only remedy for 
such a hardship, if it be one, isas was there snggested. This 
exception is sustained. 

8. (Exception 12 of Burton.) We are of opinion that 
the sale to Bockover was bona fide, and upon a valuable 
consideration, and having been made more than two years 
after the death of the testator, he holds free from any lia- 
bility for the plaintiffs’ debt. 

9. (Exception 14 of Burton.) In respect to the Graham 
land: This land was devised to the plaintiffs and sold by 
their guardian to Henry Joyner for about $10,000 (the sum 
is not intended to be accurate). Afterwards the guardian 
purchased it from Joyner, taking a deed to himself, and 
paid fer it mostly with money (or notes) belonging to his 
wards. After this the plaintiffs filed a bill in equity, and 
obtained a decree declaring their guardian a trustee of the 
land for them to the extent that he had used their money 
in the purchase, and directing the land to be sold and the 
proceeds applied as far as might be necessary to reimbursing 
the plaintiffs. It wassold under this decree and purchased 
by the _—— for, say $8,000 (this sum is not stated as 
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accurate) which, by order of the Court, was credited to the: 
guardian upon the charge made against him for the original 
price of the land, and the referee in the present case, if I 
understand it correctly, states his account accordingly. It- 
is clear that the guardian ought tq be charged with the 
sum for which he sold the land to Heury Joyner with inter-. 
est from the time he received it. It is equally clear that 
as the plaintiffs have since got the land from the guardian,. 
they must be charged, or what is the same thing in effect,. 
he must be credited with the sum at which they purchased 
it. There is no ground for saying that the plaintiffs inequi- 
tably have both the land and the price of it. They have the: 
sum it was sold for to H. Joyner under the will, and they 
have the land because they bought and paid for it. If the 
guardian were not credited with the sum at which plaintiffs 
bid off the land, there would be ground for the complaint. 
This exception is sustained. | 

10. (Exception 13 of Burton.) But for the act suspending 
the statute of limitations, it is probable that some of the 
plaintiffs would be barred. On that act we concur with the 
referee. As to Whitfield, he was made a party in 1875, and 
the action against him was begun only at that date. But 
as his liability did not or does not accrue until a failure of 
the personal estate derived from the testator to pay the 
plaintiffs’ debt, he is not protected by the statute. 

Judgment reversed and case remanded to be proceeded in 


* .. according to law. 


Bynum, J.—Concurring. The decision of this Court in 
Brown v. Pike, 74 N. C., 531, was earnestly called in 
question upon the argument. Since it was made, the legis- 
lature has once met and adjourned without regarding it as 
of such injurious consequence as to call for its interference. 
The act of 1844, Bat. Rev., ch. 43, § 10, had never received a 
construction before Brown v. Pike, and has never been di- 
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rectly referred to in prévious decisions. It has never been 
decided that a judgment against the administrator was not 
conclusive of assets against the sureties in an action against 
them, as is perfectly clear from Bond v. Billups, 8 Jones, 423, 
decided as late as June Term, 1862. For in that case the 
Court said: “That the judgment against the administra- 
tor is conclusive, appears as well from that case (4 Hawks, 
339) as from the recent one of Strickland v. Murphy, 7 Jones, 
242. Whether it was so as against the sureties, we need not 
inquire, as they are not parties to the record in the Superior 
Court.” The question therefore came directly before the 
Court for the first time in Brown v. Pike, and as it was then 
fully argued, and was the only point in the case, it necessa- 
rily received the attention and consideration of the whole 
Court. Whether the act was wise or unwise can not affect 
its construction. We are not at liberty to violate the plain 
letter of the act, and resort to any refinements of construc- 
tion to make the act accord with our preconceived ideas of 
what the law should be. If the enactment had been “that 
all evidence admissible to prove the default of the princi- 
pal, shall be admissible and competent against his sureties,” 
there would have been some ground for the construction now 
contended for. That would have been the natural, plain 
and direct way of communicating the legislative will. But 
that is not the language used. Other words are added— 
“shall in like manner be admissible, &c.,”—and as they are 
totally unnecessary to convey the meaning contended for, 
we have no right to ignore them or distort their proper effect 
in the construction of the act. Webster defines “like” to 
be primarily “ equal in quantity, quality or degree, exactly 
corresponding,” by which we are certainly not to under- 
stand that when a judgment is conclusive of assets against 
the principal, it shall “in like manner” not be conclusive 
against the surety! The words do not import discrimina- 
tion and a graduated scale of legal effect, conclusive as to 
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one, inconclusive as to the other, absolute verity as to the 
principal, but simply admissible against the surety ; and to 
give such a construction to the words “in like manner,” is 
to do violence to their plain straight-forward meaning of 
equality, and exact correspondence, both as to the admissi- 
bility and legal effect of evidence. I know of no warrant 
for treating as surplusage, any words or expression of a 
statute susceptible of meaning and a judicial construction. 
Such a liberty taken by the Courts would bea dangerous 
encroachment upon the legislative department of the gov- 
ernment. Nor dolI think the construction we have put 
upon the words “in like manner,” at all incompatible with 
the legislative intent or good policy. The surety is bound 
for the honesty and fair dealing of his principal, and there 
is such a privity between them, that a judgment against 
the former ina manner touching the administration can 
not, except ina restricted sense, be said to be without the 
knowledge and consent of the latter. To hold the principal 
and surety upon the administration bond equally affected by 
the same evidence, will facilitate and better secure the 
prompt and watchful settlement of the estates of dead men. 
With this explanation, I concur in the opinion of the Court. 
Error. Judgment reversed and case remanded. 








W. J. WINFIELD v. R. O. BURTON, Jr., Adm’r, and another. 


Devisee—Sale of Land After Two Years—Rights of Purchaser— 
Creditors’ Lien. 


One Joyner by his will devised a certain lot of land to M. D. and upon 
her death the lot was sold in 1863 by order of Court, and the pur- 
chaser failing to pay, it was re-sold in 1871 and bought by defen- 
dant’s intestate, who executed two notes with defendant H as surety 
for the purchase money and the sale was confirmed ; the notes were 
delivered to G as receiver of the estate of J. J. D. and W. A. D. Jr., 
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heirs of M, D. ; in 1876, G by order of Court transferred the notes 
to the survivor J. J. D., who was also administrator of W. A. D. Jr. 
and he endorsed them to the plaintiff for value. In 1871 one B and 
wife and others brought suit against Joyner as surety on the guar- 
dian bond of one Daniel, all the devisees of Joyner being at different 
times made parties ; in 1877, the Court below adjudged that the 
proceeds of the sale of land devised to M. D, was real estate in the 
hands of J. J. D. and he took no part as administrator of W. A. D. 
Jr., and that it was assets liable to the claim of B and wife and oth- 
ers, who recovered a large judgment ; the plaintiff had no notice of 
the existence of this action when he purchased the notes ; Held, 

(1) That the defendant’s intestate acquired by his purchase a right to 
have che land conveyed on payment of the purchase money. 

(2) That J. J. D.. as representing the devisee M. D_, is liable to a per - 
sonal judgment against him for the value of the land, in favor of 
any creditor of Joyner who can not get payment out of personal 
assets. 

(3) That the quasi lien of a creditor of an estate on the land of the de- 
cedent is destroyed by a sale after two years, leaving him only a 
personal claim on the heir, and the notes given for the purchase 
money are not subject to the quasi lien that the land was. 

(4) That J. J. D. was not a trustee for the creditors of Joyner, and the 
notes in his hands could not have been seized, and much less in the 
hands of his assignee, whether he bought with notice of the credi- 
tor’s claims or not, and therefore that the plaintiff is entitled to 
recover. 

(Lord v. Beard, ante 5; Campbell v. Drake, 4 Ire. Eq. 94, cited and 
approved.) 


Crvit Action, tried at January Special Term, 1878, of 
Hatrrax Superior Court, before Schenck, J. 

The plaintiff alleged that on the 6th of November, 1871, 
the defendant’s intestate (Edward Conigland) and H. J. 
Hervey executed to John T. Gregory, receiver, &c., two notes 
for $330 each, and payable on the 6th of November, 1872 
and ’73 respectively; that before this action was brought 
they were by order of the Court assigned to one J. J. Dan- 
iel, who for value assigned them to the plaintiff, and that no 
part thereof has been paid ; wherefore the plaintiff demands 
judgment, &c. 





IN THE SUPREME COURT. 





WINFIELD 0, BURTON. 





The defendants, answering, admit the execution of the 
notes, and for defence say ; that in 1871, R. C. Badger and 
wife and others commenced an action in said Court against 
W. A. Daniel (the former guardian of the feme plaintiff) 
and the executors of Andrew Joyner; and one of the femes 
plaintiff in the action died, leaving an only child, whose 
guardian was made a party to the suit; that said Joyner 
was a surety upon said Daniel’s guardian bond, and died 
leaving a large personal and real estate which he disposed 
of by will; and at different times thereafter, all the devis- 
ees and legatees of said Joyner, and those claiming under 
them, were made parties to said action. Daniel and his 
sureties, except Joyner, were insolvent, and the action was 
brought to subject the estate of said Joyner to the payment 
of the indebtedness of said guardian to his said wards. 

The defendants further alleged that Andrew Joyner de- 
vised to Mary C. Daniel a certain lot in the town of Hali- 
fax, and upon her death, the lot was sold by an order of 
Court on the 15th of March, 1863, to one McMahon, who 
failing to pay the purchase money, it was resold on the 6th 
of November, 1871, and bought by Edward Conigland the 
intestate of defendant, at $700, fur which, except a small 
cash payment, he executed two notes with defendant Her- 
vey as surety for $315 each, and the sale was confirmed. 
The notes were delivered to said Gregory, who had been 
appointed receiver of the estate of J. J.and W. A. Daniel, 
Jr., the children and representatives of the estate of said 
Mary C. Daniel, and who were also made parties to said 
suit; and upon the death of said W. A., Jr., the said J. J. 
Daniel qualified as his administrator, and as such and in his 
own right, applied on the 11th of August, 1876, to the 
Court for an order on said receiver to turn over the said 
notes to him, and Waits, J., granted the order. 

The defendants alleged that during the summer of 1876, 
the said J.J. Daniel came to the store of the plaintiff, 
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Winfield, and after referring to said notes, asked for advan- 
-ces in money and goods, and promised that the notes should 
be assigned to plaintiff as collateral security for the same, 
and on the faith of such representation the plaintiff made 
advances to said Daniel to a considerable amount; and the 
defendants are advised that at this time the plaintiff had 
implied or legal notice that a suit was pending in reference 
to these notes which were fully described in the complaint 
filed in the action against said former guardian and the 
‘sureties upon his bond and the devisees of said Joyner ; that 
after said arrangement with the plaintiff for the advances, 
Daniel without plaintiff's knowledge deposited said notes 
with Battle, Bunn & Co., of Norfolk, as collateral security 
for a $400 debt he owed them ; and to secure his debt from 
Daniel, the plaintiff was forced to assume Daniel’s debt to 
Battle, Bunn & Co., which he did by giving his own note, 
cand the said notes were thereupon assigned to plaintiff as 
his property’; that at the time of assuming said debt, the 
plaintiff had actual notice of the suit as aforesaid. See 
Badger v. Daniel, 77 N. C., 251, and also preceding case. 

The defendants also alleged that upon coming in of a re- 
port of a referee to whom said suit had been referred, the 
Court at Fall Term, 1877, adjudged among other things 
that the proceeds of sale of land devised to said Mary C. 
Daniel, when paid over to said J. J. Daniel, was real estate, 
and no part thereof went into his hands as administrator of 
said W. A. Daniel, Jr., and that certain rents for said lot 
which were paid to him, were assets liable to the plaintiff’s 
claim ; and that the plaintiffs therein did recover of the 
defendants therein a large amount. 

The defendants in this action therefore insist that a title 
to said land can not be made, and they are not liable on 
said notes, nor is the plaintiff here, the person entitled to 
receive the money on the notes, but that the other devisees 
of Joyner have an interest in them, against said J. J. Dan- 
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iel, and that the plaintiff had full notice of the same. 

The case being submitted on the complaint, answer and 
the certificate of the opinion in the case of Badger v. Daniel, 
supra, the Court gave judgment for the plaintiff, and the 
-defendants appealed. 


Messrs. Gilliam § Gatling, and Walter Clark, far plaintiff. 
Mr. T. N. Hill, for defendants. 


RopMaN, J. At common law the lands of a deceased 
ancestor in the hands of his heir could not be subjected to 
the payment of the simple contract debts of the deceased 
If however the ancestor had bound himself and his heirs 
in a bond, the heir might have been sued thereon ; and if 
he had assets by descent, judgment might have been recov- 
ered against him to the value of the assets which he had 
by descent. This judgment might authorize either a gen- 
eral execution against the defendant as upon his personal 
debt, or a special execution against the land descended, in 
which case that alone was liable. An heir could immedi- 
ately upon the death of the ancestor or at any time there- 
after before judgment and award of special execution, sell 
the land descended and the purchaser acquired a title free 
from the incumbrance of the ancestral debt. The heir 
however was held bound to the creditor, in equity at least, 
to the value of the land. This general summary of the 
ancient law is abbreviated from Petersdoff’s Abridgement, 
Title, Heir. 

The liability of the lands of a deceased debtor has been 
extended to include all his debts, and the mode of enforcing 
it has been very much changed in modern times, but the 
principle of the liability has not been essentially changed, 
and reference to the old Jaw may aid us in ascertaining 
what the present law is in a case not directly affected by 
legislation. 
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In order to prevent frauds upon creditors of a deceased 
ancestor, it was long ago enacted in this State that convey- 
ances by an heir of lands descended, made within two 
years after the death of the ancestor, should be void as to 
the creditors of the ancestor. Conveyances made after two 
years were left as at common law, that is, the estate passed 
to the purchaser free from incumbrance. 

In the present case the sale to Conigland was much more 
than two years after the death of Joyner, and it can not 
be doubted that he acquired an equitable title to the land, 
that is, a right to have a legal estate conveyed to him on 
payment of the purchase money. It is equally clear that 
the children of Mary Daniel (the devisees of the land) and 
those who have succeeded to their liabilities, are liable to a 
personal judgment against them to the value of the land 
in favor of any creditor of Joyner, who can not get pay- 
ment out of his personal assets. 

The defendant in the present case does not deny that he 
owes the debt tosome one. His defence is that Badger and 
others, creditors of Joyner, had an equitable lien upon the 
notes sued on while in the hands of Daniel, to the amount 
of their debts; and that upon their failure to obtain pay- 
ment from the personal assets of Joyner, and under the 
circumstances, this lien followed the notes in the hands of 
the plaintiff; so that defendant is liable to Badger and 
others and not to the plaintiff. 

It may be observed here that under the decision of Lord 
v. Beard, ante 5, the present claim should regularly have 
been made by motion in the suit for partition among the 
Daniel children. This irregularity however is one which 
may be waived, and it has been; we pass it therefore with- 
out further notice. Also, the defendant under C. C. P., §§ 
61, 65, might have required Badger and the other creditors 
of Joyner, named in the answer, to have been made parties 
to this action so as to have them bound by the decision. 
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But he has not thought proper to do so, and has asked us to 
decide the case in their absence. As to the effect of our 
decision upon their rights, we express no opinion. There 
being no replication to the new matter set forth in the 
answer, its truth was apparently admitted, and on the facts 
thus presented and assumed by the parties and the Court 
as true, the Judge gave judgment for the plaintiff, from 
which defendant appealed. 

The question presented is,—have Badger, &c., any lien 
upon these notes? No authority has been cited to us in 
favor of their right, and we have not found any either under 
the old procedure or the modern. If a creditor of a de- 
ceased person has a right to follow specifically the proceeds 
of the sale of his lands in the hands of the heir and of an 
assignee of the heir, it is certainly surprising that not only 
no decision can be anywhere found in favor of such a right, 
but no case in which the right appears to have been 
claimed, or supposed to exist. We think it clear upon gen- 
eral principles that no such right exists. The creditor has 
a quasi lien, if I may so call what is not a lien at all,on the 
land for two years, that is, he may under prescribed circum- 
stances subject it to his debt, notwithstanding a sale by the 
heir within that time. He never had a property in the land 
and his quasi lien was destroyed by a sale after two years, 
leaving him a mere personal claim on the heir. Because, 
the notes of Conigland are the proceeds of the sale of the 
land, I do not think it follows that they can be said to repre- 
sent the land even in the hands of the Daniels, and to be 

subject to the quasi lien that the land was. 

The sale was a conversion lawful for them to make, sub- 
ject to their assuming a personal liability. I know of no 
process by which the notes in their hands could be seized, 
and of no precedent for any, still less does any quasi lien 
exist against the assignee. Whether he bought. with notice 
of the facts and of the claims of creditors or not, it appears 
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to me to make no difference. The idea of following pro- 
perty when it is converted into another form of property is 
derived from the law of trusts, and I believe is peculiar to 
that law. 

If a guardian invests the money of his ward in land and 
sells the land to another with notice, the ward may hold the 
vendee a trustee for him, and so of any subsequent vendee 
with notice, If one take goods by a trespass, or by theft 
and sell them to another, the true owner may reclaim his 
goods from the vendee whether he knew of the want of 
title in his vendor or not; but Iknow of no authority which 
says that if the trespasser or the thief sells the goods, and 
converts the proceeds into other goods, the true owner has 
any property in, or any specific lien, or lien of any sort, on 
these last goods. Campbell v. Drake, 4 Ire., Eq. 94. 

There can be no ground for saying that Daniel was a 
trustee for the creditors of Joyner. And if it be that the 
true owner has no specific claim to goods into which his 
goods have been converted wrongfully by a trespasser or a 
thief, a fortiori, must it be true that there can be no lien 
upon the proceeds of a sale of land which was permitted 
by law. The law permits the sale and substitutes for the 
land the personal liability of the heir. Ifthe notes did 
represent the land in the hands of W. A. Daniel, it would 
seem, that he could sell and make a good title to them just 
as he could to the land. We concur with the Judge below, 
and judgment is affirmed. 

No error. Judgment affirmed. 
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State on relation of HILL HUMPHREY v. HENRY W. HUMPHREY, 
Adm’r, and others. 


Guardian and Ward—Action by Ward on Bond of Deceased Guar- 
dian. 


In an action by a ward against the surety on the bond of his deceased 
guardian, it is no defence for the defendant that assets came into 
the hands of the administrator of the guardian sufficient to pay the 
amount due the plaintiff which were wasted by him, and that he 
and the sureties on his administration bond are insolvent. 


Crviz Action, tried at Spring Term, 1878, of Onstow 
Superior Court, before Eure, J. 

This action was brought by the plaintiff soon after he 
arrived at full age against the defendant as administrator 


with the will annexed of John Humphrey, his former guar- 
dian, and the defendants Harvey Cox and Franklin Thomp- 
son, sureties upon the bond of said guardian. He demanded 
payment of his distributive share of his father’s estate, 
which came into the hands of his said guardian. John 
Humphrey, the guardian, died in 1868, the plaintiff being 
a minor, and the defendant administrator took charge of his 
estate. At Fall Term, 1877, of said Court, the plaintiff en- 
tered a nol. pros. as to the said administrator and Harvey 
Cox. The said administrator and the sureties on his bond 
have become insolvent since letters were granted to him. 
During the progress of this action, a reference was had for 
an account of the estate of defendant’s testator, and also of 
the guardianship of his testator, John Humphrey, with his 
ward, the plaintiff; and it was ascertained that said admin- 
istrator was indebted to the estate of his testator in the 
sum of $1209.03, and also that there was due the plaintiff 
from his said guardian the sum of $892.15. | 

The defendant, Thompson, insisted that as assets of the 
guardian ‘came into the hands of his administrator sufficient 
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to pay the amount due the plaintiff, he was not liable on the 
guardian bond, although said administrator wasted the 
assets and he and hissureties are insolvent. His Honor held 
otherwise, and gave judgment for plaintiff against defen- 
dant as surety on said bond, and the defendant appealed. 


Mr. H. R. Bryan, for plaintiff. 
Mr. W. A. Allen, for defendant. 


READE, J. Suppose the guardian were alive, would it 
avail the defendant his surety, to show that the guardian was 
solvent and able to pay his ward, the plaintiff? Of course 
not. The guardian being dead, would it avail the defendant 
surety to prove that his estate is solvent and able to pay? 
Of course not, any more than if he were alive and able to 
pay. How then can it avail the defendant to prove that the 


guardian is dead and his estate insolvent and unable to pay ? 
The defendant puts his defence upon the ground that the 
estate of the guardian which went into the hands of his 
administrator was sufficient to pay the ward, and that the 
administrator has wasted it, and that he and the sureties on 
his administration bond are insolvent. 

This makes it unfortunate for the defendant, but then his 
undertaking when he signed the guardian bond as surety, 
was, that he would suffer before the ward should. And he 
is now only performing that undertaking. If he had per- 
formed it earlier, he might have saved himself out of the 
estate of the guardian in the hands of the administrator. 

No error. Affirmed. 
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A, H. SUDDERTH, Guard., v. R. D. McCOMBS and another, Adm’rs. 


Guardian—Confederate Money—Negligence—Duress. 


1. The conversion by a guardian into confederate currency of the 
bank bills and solvent notes of his ward, which came into his hands 
before the war, requires explanation, without which it will be 
deemed to import negligence. 

2. The pressure of public opinion unaccompanied by peril of life, limb, 
or great bodily harm, is not such duress as will excuse the conver- 
sion by a guardian of his ward’s estate into depreciated currency or 
securities. 


Crviz Actron tried at Spring Term, 1875, of CuEroker: 
Superior Court, before, Cannon, J. 

The Court found the following facts:—Abram Sudderth, 
the defendants’ intestate and the guardian of the minor 
heirs of Abram Harshaw, received, as such guardian, of the 
executor of said Harshaw $7705.50 in notes and bonds in 
June, 1859 ; and a number of slaves and a Jarge amount of 
real estate and other property belonging to his wards went 
into his possession. After the death of said Abram Sud- 
derth in 1868, the plaintiff was appointed guardian and 
brought this action against his estate for the sum received 
as aforesaid, and for an account and settlement. The 
former guardian kept the funds of his wards with his own, 
but had the packages marked so that one could be distin- 
guished from the other. From the year 1862 until the 
close of the war, prudent business men sought an oppor- 
tunity to, and did, when they could, pay their debts in 
confederate money, it being the principal currency in use. 
The state of the country was such, during that period, that 
a refusal to accept confederate money in payment of debts 
would have subjected a creditor to personal danger, and 
the defendants’ intestate received payment of notes due him 
as guardian aforesaid, under protest. 
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There was an account stated and returned to a former 
term of the Court, and among other exceptions to the 
report of the referee, was the following of the defendants : 
“ No. 1—Defendants except, for that they are not allowed a 
credit of $3400, the amount invested for plaintiff ’s wards 
in Confederate bonds, in April, 1863;” which upon the 
hearing at said term,in 1873, before Cloud, J., was overruled, 
and from the ruling upon this and other exceptions (not 
necessary to be stated as they are not involved in the deci- 
sion now made) both parties appealed to this Court, and 
the case was remanded to have the facts found. 


The statement of facts by His Honor which is substanti- 
ally set out above was certified to this Court, and the case 
was argued by Messrs. Battle ¢ Mordecai, for the plaintiff, 


and Messrs. Merrimon, Fuller ¢ Ashe, for the defendants. 


Ropman, J. The doetrines affecting the liability of 
guardians for investing the money of their wards in 
confederate currency or securities have been stated in so 
many cases in this Court that it is unnecessary to repeat 
them here. 

At different times from 1859 to early in 1861 the guar- 
dian of the infant plaintiffs received from the administra- 
tor of their father in bank bills then at par with gold, or 
nearly so, over $5000. He also received in 1859 $2000 or 
thereabout in solvent notes, or in those which he accepted 
as such. This appears in the testimony of Harshaw. His 
duty as guardian was to loan out this money on bond with 
good security and to retain the solvent notes or to exchange 
them for others equally safe. What he did with this money 
and these notes does not appear. The next fact in the case 
which the evidence discloses is that on or about April, 
1868, he had about those sums in confederate money which 
he said belonged to his wards and which he converted into 
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certificates of confederate indebtedness. No blame is im- 
puted to him in respect to this conversion ; the one security 
was equal to the other. What needs explanation is his 
failure to invest the money which he received, as the law 
required him todo. His administrator fails to show any 
excuse or justification for the conversion of the bank bills 
and solvent notes into confederate currency. Indeed there 
is no evidence except the declarations of the guardian dur- 
ing his life time, that it was the ward’s money which was 
converted into confederate currency. The connexion be- 
tween.the ward’s property received in 1859 and the 
confederate currency invested in 1863, is not traced. 

Supposing however that it was the ward’s money which 
had been converted into confederate currency, the excuse 
which seems to be offered is that in that part of the State 
there was a general public opinion hostile to all who refused 
to receive confederate money in payment of debts, which 
amounted to duress. But there is no evidence of any spe- 
cial personal duress on the guardian, and certainly there 
could have been no coercion on him which should have ter- 
rified a man of ordinary courage and fortitude into betray- 
ing his trust. To constitute duress there must have been 
danger to life or limb or some great bodily harm. The ap- 
prehension of unpopularity is not duress. The duty which 
a guardian owes to his ward in the preservation of his estate 
is equally high with that which a lawyer owes to his client 
or a Judge to the State, fearlessly to administer justice, yet 
how contemptible and criminal would either be who should 
fashion his action to suit public opinion. 

It is possible that if the guardian were living he might 
show something in exoneration of himself. Some time ago 
this case was remanded in order to give his administrator 
an opportunity of doing so if he could, but the case is sent 
back to us without material change, and we are forced to 
conclude that no explanation can now be made. We can 
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not longer delay to give to the plaintiffs what appears to 
be their right, upon a mere possibility that it may be made 
to appear that it is not. 

The first exception of the defendant covers the question 
above discussed, and we concur with the Judge in overrul- 


ing it. 

a 3 was allowed by agreement of counsel and 
the others were withdrawn. It is referred to the clerk of 
this Court to ascertain and report the sum due by defen- 
dant after a'tering the account of the referee as required by 
the allowance of exception 3. In all other respects the 
judgment of the Court below is affirmed, and a judgment 
may be drawn in conformity to this opinion. 

No error. Affirmed. 


af 


- lad 
MARY A. BARNES and others v. W. J. BROWN, Executor. 





Removal of Executor—Jurisdiction. 


1, The Probate Court has original jurisdiction of a proceeding to re- 
move an executor. 

2. When, in the course of such a proceeding, it appears inferentially 
that the executor has become a bankrupt since the death of his tes- 
tator, and when it is clearly shown that he is the owner of 0 pro- 
perty above his exemptions, that he has neglected for six years to 
file in the proper Court an inventory or return of any sort, ‘and has 
failed to convert the personal property into money for the payment 
of debts, it is the duty of the Probate Court, upon the application 
of judgment creditors, to require such executor to give bond for the 
faithful discharge of his duties, and, in default of such bond, to 
remove him from his office. 


(Hunt v. Sneed, 64 N. C. 180; Neighbors v. Hamlin; 78 N, C. 42, cited, 
commented on and approved.) 


Petition for the Removal ofan Executor, filed on the 
24th of November, 1875, in the Probate Court of RKongson, 
and heard.on appeal at Chambers, before McKoy, J. 

26 
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The petition states in substance that Reuben King died in 
March, 1869, leaving a last will and testament appointing 
the defendant his executor, who qualified in said month ; his 
estate was amply sufficient to pay his debts; the executor 
assented to and delivered legacies to the legatees ; the plain- 
tiffs recovered judgments against the executor upon claims 
due them by the testator, which the defendant has refused 
to pay; the defendant filed his petition and obtained his 
dlischarge in bankruptcy, and has no property except a 

“homestead and personal property exemption, and has given 
no bond for the faithful discharge of his duties as executor, 
nor made any report of receipts and disbursements ; where- 
fore the plaintiffs asked that the defendant be required to 
file a sufficient bond, or be removed from his office as execu- 
tor. 

In his answer the defendant says that the personal prop- 
erty of his testator has been expended in the payment of 
debts, as will appear from his annual report on file ; that 
there are a number of suits involving large amounts now 
pending against the estate; he admits he has given no 
bond, for that, being a trust reposed in him by his testator, 
the law did not require it, denies the allegation in regard to 
his financial condition, and says that he has already ad- 

_ vanced largely of his own means in paying the debts of his 
testator, but has no funds on hand to pay the judgments 
alleged to be due the plaintiffs; he further says that as there 
are large outstanding debts, and claims in litigation against 
_the estate, and in the event of a recovery, there would not 

be a sufficiency of assets to pay them all, the plaintiffs 
would only be entitled to their pro rata share. 

The plaintitts demurred to the answer and assigned as 
cause ; Ist. Having qualified as executor prior to the 1st of 
July, 1869, the defendant was required to pay the debts 
according to their dignity and not pro rata as he claims to 
have done. 2d. The plaintiffs having judgments against 
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him, he was required by law to pay them in preference to 
those he did pay. 3d. He committed a devastavit in pay- 
ing the $2000 which he claims to have paid subsequent to 
January. 1873, the date of plaintiffs’ judgment. 

Upon the hearing before the Probate Judge, the demur- 
rer was overruled and the petition dismissed, and on appeal 
His Honor reversed the judgment and remanded the case 
with directions to the Probate Judge to proceed according 
to law to administer the rights between the parties, from 
which ruling the defendant appealed. 


Messrs. W. F. French and N. MeLean, for plaintifts. 
Messrs. Giles Leitch, and A. Rowland, for defendant. 


RopmaN, J. The plaintiffs are creditors of Reuben King 
who since his death have recovered several judgments 
against the defendant as his executor. 

They petitioned in the Probate Court for the removal of 
the defendant from his office as executor, and for the ap- 
pointment of an administrator de bonis non, cum test. annex. 

The grounds of their application are briefly these: Ist. 
The testator died in March, 1869, and in the same month 
the defendant proved his will and qualified as executor. 2d. 
The executor has assented to and paid legacies, while debts 
were outstanding and unpaid. 3d. Defendant is a bankrupt 
and has no property beyond his homestead and personal 
property exemption. 4th. He has made no return of the 
estate of his testator or of his dealings with the same. In 
reply to these allegations :— 

1. The defendant does not expressly deny that he has 
assented to and paid legacies, but he refers to and makes 
part of his answer an account filed in the Probate Court 
shortly after the filing of the petition, viz, on the 15th of 
December, 1875, professing to be an account of all monies 
received and expended by him up to that date, from which 
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it appears that he had received $22,319.45, and had paid 
out upon the debts of his testator $25,125.54. As this ac- 
count apparently does not set forth the payment of any 
legacies, it is a fair inference that the defendant means to 
deny that he had paid any, and as this allegation is not 
otherwise proved, we consider it as out of the case. 

2. There is however this to be noted about defendant’s 
return, that it does not profess to be a return of all of the 
personal property of the testator which had come to the 
hands of the defendant, as it ought to have been; and 
although he says he has no funds wherewith to pay the 
plaintiffs, yet it is consistent with his answer that he has 
personal property of the testator, not returned, and not 
converted into money ; and this view is strengthened by the 
fact, that by his pleading in the actions of the plaintiffs, he 
admitted assets to satisfy their claims. 

3. The defendant does not deny his bankruptcy, neither 
does he say that he was a bankrupt at the death of the tes- 
tator, and that the same was known to him, but contents 
himself with denying the allegation that he has no 
property beyond what is exempted, and does not say that he 
has property enough to pay the debts of the plaintiffs who 
are entitled to execution de bonis propriis. 

4. The return is further defective in this; it does not set 
forth the nature or dignity of the debts paid by him, or the 
dates at which he paid them, that is, whether before or after 
the judgments of plaintiffs. It does not appear that the 
defendant filed his vouchers with the return, so as to enable 
the Probate Judge to pass on them, or that he has passed 
on them. 

On these pleadings the Probate Judge overruled the de- 
murrer which was assumed to have been filed to the answer 
and dismissed the action, from which judgment the plaintifts 
appealed. The Judge in the Superior Court reversed the 
order of the Probate Judge, and remanded the case to him 
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to proceed therein according to law, without however giving 
any particular direction as to how heshould proceed. From 
this judgment the defendant appealed to this Court. The 
facts which appear to us upon the pleadings may be sum- 
marily stated : 

The defendant qualified as executor in March, 1869, he 
delayed for over six years, and until after this action was 
brought against him, to make any inventory or return of 
any sort, and then makes an imperfect and uncertain one. 
He impliedly admits that he has personal property of the 
testator which he has not returned, and that his own prop- 
erty is not sufficient to pay the debts upon which the plain- 
tiffs have recovered judgments, and for which he is person- 
ally liable. 

While poverty or even insolvency is not of itself a suf- 
ficient ground for removing an executor, especially when 
the insolvency existed, and may be supposed to have been 
known to the testator at the making of the will, or before 
his death, yet insolvency, whether known to the testator or 
not, coupled with a continued disregard of duty, even if 
not fraudulent, but merely ignorant or negligent, certainly 
shows that the trustee is unfit for his office, that the inter- 
ests of his cestuis que t,ust are not safe in his hands, and that 
he ought to be removed or at least required to give such a 
bond as will fully protect the interests of all having inter- 
ests in the property in his hands. We concur with the 
Judge of the Superior Court in reversing the order of the 
Probate Judge, but think he should have given the latter 
particular directions how to proceed upon the matter imme- 
diately in controversy. . 

There remains one question which we ought to pass on, 
which, as it is not made in the pleadings and was not so 
distinctly presented on the argument as to attract our atten- 
tion, might have escaped it, if we had not been reminded of 
it by counsel afterwards ; it is as to the jurisdiction of the 
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Probate Judge in the premises. The act of 1868,-’69, ch. 
113, § 90, (Bat. Rev., ch. 45; § 141) authorizes any surety 
on the bond of an executor, &c., who is in danger of sustain- 
ing loss, to petition in the Probate Court for the removal of 
the executor, &c. But there is no act of assembly that I 
am aware of which expressly gives the Probate Judge power 
to remove an executor, &c., on the application of any other 
person such as a legatee or creditor, &c. 

Before the constitution of 1868, the Courts of Equity 
alone had that jurisdiction. If the Probate Courts now 
have it, it can only be as contained in the grant of the 
power to grant letters testamentary, &c., and to audit the 
accounts of executors, &c., in the constitution of 1868 (Art. 
IV, § 17) or as it may be implied from the act of 1868-9 
above cited. 

If the question were entirely res nova it might admit of 
some doubt. The power to grant letters testamentary does 
not necessarily imply the power to revoke them. The two — 
powers may be and have often if not usually been assigned 
to distinct Courts. It is however a reasonable, if not a nec- 
essary implication ; and the right of a iegatee or a creditor 
to apply for revocation stands in reason and convenience 
upon the same footing with that expressly given to a surety 
of an executor by the act of 1868,-’9. The opinion of the 
Court in Hunt y. Sneed, 64 N. C., 180, delivered by Dick, 
J., does not clearly state the point or the reason for the de- 
cision. It seems to put the jurisdiction in this particular 
case upon the ground that it is implied from the jurisdic- 
tion given by the constitution, (Art. IV, § 17. The decision 
however was positively in point. ) 

The printed report of the case does not show in what 
charactér the plaintiff sought to require an additional bond 
from the defendant, or his removal. We have examined 
the transcript of the record filed in this Court, and it ap- 
pears that the plaintiff was not a surety of the defendant 
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‘who had married the feme executrix of Bullock, and had 
given bond as required by the act of 1868,-’9, Bat. Rev., 
ch. 45, § 137,) but was a legatee under the will of Bullock, 
the testator of defendants. The question of the jurisdic- 
tion of the Probate Judge in such a case was squarely 
raised, and it was the only question in the case. 

The opinion of the Court says: “The proceedings 
against the defendants, &c., were properly commenced before 
said Judge of Probate. His powers in this respect are de- 
rived from the Constitution and the Code of Civil Proce- 
dure, and the act of 1868,-’9 only sets forth the forms of 
proceeding,” &c. Before the passing of said act he (the 
Probate Judge) had the power to require the defendants to 
* * * give a new bond with sufficient sureties, or be re- 
moved from office,” &c. 

The Court affirmed the judgment requiring the defen- 
dant to give bond or to be removed, thus directly affirming 
_ the original jurisdiction of the Probate Judge. The only 
other case bearing on this point that Iam aware of is that 
of Neighbors v. Hamlin, 78 N. C., 42. That was an applica- 
tion to a Probate Judge by a creditor as in this case, to re- 
quire an executor to give bond or be removed. The ques- 
tion of jurisdiction was not made. The Court in its opin- 
ion assumed that it had been settled in Hunt v. Sneed, and 
we take it that it has been settled by that decision and the ac- 
quiescence of the profession in favor of the jurisdiction of 
the I’robate Judge. 

The judgment of the Superior Court is affirmeed with 
this addition—the Probate Judge is directed to require that 
the defendant shall within reasonable time to be fixed by 
the Probate Judge give a bond with sureties, in a sufficient 
amount, conditioned for the proper administration of the 
estate of the testator, King, or on default by defendant to 
give such bond, shall revoke his letters testamentary, and 
appoint av administrator de bonis non, cum testamento annexo, 
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and require from him a:proper bond. The case is remanded. 
Let this opinion be certified. 
No Error. Judgment affirmed. 








W. B. FURR and others v. ALFRED BROWER, Adm’r, and others. 
Administrator —Negligence—Confederate Money. 


1. It. is not negligence in an administrator to sell slaves for division in 
March, 1861, under an order of Court in an ex parte proceeding in- 
stituted to that end by the administrator and distributees. 


2. Where, after such a sale, the guardian of the distributees, who were 
infants, commenced a suit against the administrator for the funds 
arising therefrom, and in April, 1863, obtained a judgment, the ad- 
ministrator was justified in collecting the purchase money in con- 
federate currency, such being the only circulating medium ; and 
the receipt of the guardian for the same after its payment into 

? Court, is a complete discharge of the administrator. 


(Purvis v. Jackson, 69 N. C. 474, cited, distinguished and approved.) 


Crvit Action on an Administration Bond, tried at 
Fall Term, 1877, of Moore Superior Court, before Sey- 
mour, J. 

The parties waived a jury trial and the Court found the 
facts:—The defendant, Brower, administered upon the 
estate of Upshur Furr who died intestate in 1858, and exe- 
cuted a bond with the other defendants as sureties. The 
plaintiffs are the next of kin and distributees of the intes- 
tate whose estate was worth $4500 according to the inven- 
tory of the defendant. The administrator sold the personal 
property, except the slaves, on the 23d of November, 1858, 
the proceeds of which paid the debts of his intestate. On 
the 2d of March, 1861, he sold the slaves for $2040, upon 
six months credit by virtue of an order obtained in an ex- 
parte petition of the administrator and the distributees, the 
plaintiffs, who were minors and represented by a guardian 
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ad litem, for the purpose of a division; and at July Term, 
1862, of the County Court, Noah Richardson was appointed 
guardian of the plaintiffs and filed a petition against the 
defendant for an account and settlement. An account was 
taken and the sum of $1754.13 found to be due the plain- 
tiffs, and a report of the same was confirmed and judgment 
entered, at April Term, 1863, of said Court. On the 28th 
of April, 1863, the following entry was made on the execu- 
tion docket of said Supetior Court, in the case of Richard- 
son, guardian, &c., against Brower, administrator, &c.,— 
“Paid into office in confederate money ” (the amount due 
the plaintiffs) and on the 9th of May, 1863, the following 
entry :—“ Received by A. N. McNeill, clerk (said sum) in 
confederate money in full of the amount paid in by the 
administrator,” signed by the guardian; which sum was 
actually paid in by the administrator and ‘received from 
the clerk by the guardian according to said entries. The 
defendant sometime previous to April 28th, 1863, collected 
the notes due him as administrator in confederate money ; 
and was allowed to retain $80.27 of the said amount found 
due to meet some outstanding claim, which sum not having 
been used by him was paid into the clerk’s office in Novem- 
ber, 1875, for the use of the plaintiffs. 

His Honor held that the administrator was not chargeable 
with any fault or negligence in selling the slaves in 1861, 
and that he acted properly in collecting the notes taken for 
the payment of the slaves, especially in view of the fact 
that a suit was pending against him by the guardian of 
plaintiffs for an account and settlement, and that he was 
accountable only for the confederate money actually~received 
by him. He further held that the judgment, payment into 
Court, and the receipt of confederate money by the guar- 
dian in May, 1863, were a complete discharge of the 
administrator and his sureties. Judgment. Appeal by 
plaintiffs. 
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Mr. John Manning, for plaintiffs. 
‘Messrs. N. McKay and Merrimon, Fuller ¢ Ashe for 


defendants. 


Ropmay, J. The plaintiffs contend that the defendant 
was negligent in this: 

1. That on the 2d of March, 1861, he sold the two slaves 
which he held as administrator of their father in trust for 
them. We attach no importance to the fact that the sale 
‘was made under an order of the County Court; such orders 
were almost of course on the petition of an administrator ; 
nor to the fact that the plaintiffs, then infants, represented 
by their guardian appointed by the Court ad litem were 
co-petitioners with the administrator. In those days and 
perhaps now, guardians ad litem were the mere nominees 
of the administrator and gave no real protection to their 
wards. The suit was but a form, and if the administrator 
so pleased, a form to cover a fraud. There is however no 
appearance of any fraudulent purpose in this case. Suppos- 
ing the sale to have been altogether the act of the admin- 
istrator, it does not appear to have been imprudent, much 
less negligent or fraudulent. It was not inconsistent with 
a fair purpose and honest judgment to suppose it advisable 
even as early as March, 1861, to sell slaves. 

2. That the administrator, some time before the 28th of 
April, 1863, collected the notes given for the slaves which 
fell due on the 2nd of September, 1861. Perhaps this 
unexplained might be considered a culpable imprudence. 
It would depend on the circumstances. At July Term, 
1862, of Moore County Court, Richardson became guardian 
of plaintiffs, and shortly thereafter commenced a suit 
against the administrator for the fund in his hands. At 
April Term, 1863, he recovered a judgment, and on the 
28th of April the administrator paid into Court the amount 
recovered (except a small sum retained for a special pur- 
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pose by leave of the Court and afterwards paid) which the 
guardian received and receipted for. 

This suit explains and justifies the collection of the notes 
in confederate currency. It does not appear that the guar- 
dian offered to accept the notes. If his petition was in the 
usual form, he demanded payment of what was due in 
money, and thus compelled the administrator to collect in 
the only money which was then in circulation. 

This case differs from Purvis y. Jackson, 69 N. C., 474; 
in this: There, the plaintiff refused to ratify the act of the 
clerk in receiving confederate money, and immediately on 
being informed of it repudiated it. Here, the guardian of 
plaintiffs received the money without objection,and thereby 
ratified its receipt by the clerk. 

As to the sum retained to meet certain contingent costs, 
as it has been paid, it is unnecessary to say anything. We 
concur in all respects with the Judge below. 

Per CuRIAM. Judgment affirmed. 






























*CHARLES H. WILLIAMS v. ALEXANDER and GREEN WIL- 
LIAMS, Adm’rs. 






Distributive Share—Note—Illegality of Consideration—Settlement 
of Estate—Confederate Currency. 






1. A note, executed by a distributee to the administrator of an estate 
and expressed on its face to be for money loaned, but which was in 
truth executed to secure money advanced in part payment of his dis- 
tributive share, is not rendered illegal by the fact that the money 
was applied to the purchase of a substitute with the knowledge of 
the administrator. 

2. Where, in the settlement of an estate, the administrator disbursed | 
a much larger sum during the war in confederate currency than he 
received during that time, (nearly the whole amount of receipts 















*Smith, C. J. and Reade J. did not sit on the hearing of this case, 
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being before and since the war), and no explanation is given as to 
why or how he had in his hands $1000 in confederate currency in 
1874, which he advanced plaintiff as part of his distributive share - 
It was held, that in the settlement of his account the administrator 
*should only be credited with the actual value of the confederate 


currency so advanced. 

Held farther, that in such settlement the plaintiff (distributee) should 
be charged only with the value of such confederate currency in good 
money as of the date of said advancement. 


Spectra, Proceepine for an Account and Settlement 
commenced in the Probate Court, and heard on appeal 
at Spring ‘Term, 1877, of Person Superior Court, before 
Cox, J. 

The main facts appear in the opinion. In the account 
stated, the plaintiff was charged with the amount of a note 
executed to the defendants in 1864, and to which among 
other items he filed an exception, and insisted that the 
money was borrowed to pay for a substitute in the confed- 
erate service, and that the consideration was therefore 
illegal, and (hat defendants knew this was the purpose for 
which the money was used. His Honor overruled the 
exception, being of opinion that the note did not show that a 
loan was intended, but that the plaintiff received the amount 
as part payment or an advancement on his distributive 
share of the estate of Haywood Williams deceased, and as he 
chose to take confederate money, it was a good payment 
and the scale did not apply. From which ruling the plain- 
tiff appealed. 


Messrs, Merrimon, Fuller g Ashe,, for plaintiff. 
Messrs. J. W. Graham and L. C. Edwards, for defendants. 


Bynum, J. This case under various phases has been 
before us several times. See 70 N. C. 665; 71 N. C., 427; 
74.N.C.,1. An account had been stated between the par- 
ties, and a judgment thereon had been rendered against the 
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defendants. Upon affidavits filed, that certain payments 
made by the administrators to the plaintiff on account of 

his distributive share had not been taken into the account, 

the judgment was set aside and the account re-opened to 

the extent of letting in those omitted payments and- 
the other just credits specified in the affidavits. 74 

N.C.,1. In restating the account for that purpose, among 
other things, the clerk allowed the defendants, as a credit 
at its face value, a note of the following tenor :—* One day 
after date I promise to pay A. & G. Williams, adm’rs of 
Haywood Williams deceased, the just and full sum of one 
thousand dollars, being money loaned from the estate of 
Haywood Williams. Witness my hand and seal, this 29th 
of February, 1864. Charles H. Williams, seal.” 

The plaintiff alleged that the money was borrowed to pay 
for a “substitute”*in the Confederate Army, which fact 
was ut the time well known to the defendants; and that 
the contract of loan was therefore illegal, and the money 
could not be recovered or allowed as a part payment of his 
distributive share of the estate. He further alleged that the 
money was to be repaid in the same currency, and there- 
fore that the note was subject to scale. 

The defendants denied both propositions, and upon 
proofs submitted by the parties, the clerk found that the 
money was not a loan, but was received as an advancement 
on the plaintiff’s share of the estate. In that we concur. 
But the clerk also decided that the note was not subject to 
scale. In that we do not concur. For by reference to the 
account stated by the defendants in the course of these pro- 
ceedings to settle the estate of Haywood Williams in their 
hands, it is seen, that of $95,000 collected, all except less 
than $5000 was collected either before or after the war— 
most of it before the war and of course in good money—and 
that of the disbursements, over $20,000 was paid out dur- 
ing the war—the larger part in 1863 and of course in con- 
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federate money. Having received so little and paid out so 
much confederate currency, no explanation is given, why 
or how the defendants had in hand still $1000 more of 
confederate money in 1864 to advance to the plaintiff on — 
_ his distributive share. It is not shown that this sum 
advanced was a part of the identical money, or the same 
currency collected for, and belonging to the estate. And if 
the estate had been faithfully administered, we do not think 
it could have been the same. 

For these reasons, and the gross mismanagement of the 
estate of the intestate throughout, as is sufficiently apparent, 
we think the defendants should be credited with only the 
actual value of the confederate money so advanced to the 
plaintiff. This will be ascertained by applying the legisla- 
tive scale. The exception of the plaintiff is allowed, to 
the extent that he is chargeable only with the value 
of the confederate bond, in good money as of itsdate. The 
other exceptions were not insisted on in this Court. 

The clerk of this Court will reform the report in con- 
formity to this opinion and the other exceptions which 
were allowed by His Honor in the Court below, and judg- 
ment will be rendered accordingly. The clerk will be 
allowed five dollars for reforming the report. The plaintiff 
having sustained the main exception will recover his costs. 
Judgment is reversed, modified and rendered here for the 
plaintiff. 

Per Curiam. Judgment accordingly. 








JOHN D. WILLIAMS and others v. E. W. WOOTEN, Adm’r. 


Administrator—Settlement of Estate—Evidence. 


Upon the trial of an issue as to whether an administrator had certain 
notes and accounts against the estate of his intestate at the time he 
rendered his account, and whether the fund in his hands was applied 
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to their payment ; Held, that the testimony of a witness that ‘‘he 
had seen the notes and accounts due the administrator but they are 
not on file,” was not admissible, the notes and accounts not being 
produced and there being no evidence of their loss or destruction 
or that search had been made for them. 


Civit Action, tried at Spring Term, 1878, of Buiapen 
Superior Court, before Eure, J. 

In 1866 Isaac Wright died and in or about the same 
year H. A. Monroe became his administrator, and gave 
bond with the plaintiffs as his sureties. In the fall of 
1874 Monroe died and the defendant became his ad- 
ministrator. Before the death of Monroe, viz., on the 
21st of March, 1874, he returned to the Probate Court an 
account of his administration of Wright’s estate in which 
he charged himself with $709.80 received from the estate, 
and credited himself with disbursements and commissions 
to the amount of $432.15, thus apparently admitting him- 
self a debtor to the estate in $277.65. On the same day 
however, and probably at the same time, he filed in the of- 
fice of the Probate Court a statement to the effect that cer- 
tain debts had been presented to him as administrator, which 
remained unpaid in consequence of his having no assets 
applicable to them. The debts are described as: (1) Judg- 
ment in favor of, &c., $8201.93: (2) Judgment in favor of, 
&e:, $610.00: (3) Account due George Tait, $29.05. (4) 
Note due N. & C., €—, on which, suit has been entered. 
$1000 on accounts and notes due H. A. Monroe.” 

After the death of Monroe, one Whitted qualified as ad- 
ministrator de bonis non of Wright, and upon his threatening 
to sue the plaintiffs as sureties upon the administration 
bond of Monroe, they paid him the sum of $277.65 appa- 
rently owing by him to the estate of Wright. This action 
is brought to recover that sum with interest from the estate 
of Monroe. At the trial by consent of parties, the only 

issue submitted to the jury was: ‘“ Did Monroe have notes 
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and accounts against the estate of Wright to the amount of 
$277.65 at the time he rendered his accounts, and was that 
sum applied to pay them?” 

To prove that Monroe had such notes, &c., the defendant 
introduced R. H. Lyon as a witness who testified, “ that he 
had seen the notes and accounts due Monroe, but they are 
uot on file.” The plaintiff objected to this testimony, but 
it was received and the jury found in the affirmative upon 
the issue, and the Court gave judgment against the plain- 
tiffs, from which they appealed. 


Mr. 7. H. Sutton, for plaintiffs. 
Messrs. C. C. Lyon, and J. W. Hinsdale, for defendant. 


Ropman, J. (After stating the caseasabove.) Thefourth 
item in the paper filed by Monroe with his accounts and 
which is the clause relied on by the defendants is unintel- 
ligible or equivocal in the transcript of the record sent to 
us. But taking it most favorably for the defendant, and in 
connexion with the evidence of Lyon, it is not sufficient to 
prove that there were debts owing to Monroe by Wright 
to which he might lawfully apply the sum in his hands. 
Taking it—which is the natural and most favorable con- 
struction for the defendants—that the judgments spoken of 
were recovered against Wright in his lifetime, the assets in 
Monroe’s hands were applicable to those judgments and not 
to the notes which Monroe held, if he held any, and the ad- 
ministrator de bonis non of Wright was entitled to. recover 
the assets in Monroe’s hands for the purpose of applying 
them in that way. The evidence of Lyon as to the notes 
and accounts was incompetent ; they were not produced and 
there was no evidence of their loss or. destruction, or that 
any search had been made for them. Lyon does not say that 
he knew. the handwriting of Wright, or that the notes were 
in fact signed by him; the utmost that can be fairly inferred 
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‘from his testimony is that he saw certain writings purport- 
ing to be notes of Wright, but the amounts he does not 
state ; and that he saw certain writings purporting to be ac- 
counts against Wright, but he does not say that they were 
in fact owing by Wright, or to whom they were owing if 
to any One. 

As the defendant became administrator of Monroe after 
July 1869, the only effect of a judgment against him would 
‘be to ascertain the debt. There was error in the proceed- 
ings below, the judgment is reversed and there will be a 
new trial. 

Error. Venire de novo. 








*W. H. WILLIAMS and others v. ALEXANDER and GREEN WIL- 
LIAMS, Adm’rs. 


Administrators— Negligence. 


.As a legal proposition, it is not the duty of an administrator here to 
take out letters of administration in another State in all cases where 
a debt there, may be due the intestate ; but his duties, as those of 
all other trustees, must be determined by the exigencies of each 
case ; and where no attempt of any kind was made to colle:t a bond 
on a solvent non-resident living in an adjoining county in Virginia 
about a day’s journey, by private conveyance, from the residence of 
the administrator, and where no excuse except the non-residence of 
the debtor is given for such delinquency by the administrator, he is 
guilty of such negligence as will render him liable for the uncol- 
lected portion of the debt. 

‘(Helme v. Saunders, 3 Hawks 563 ; Plummer v Brandon, 5 Ire. Eq. 190; 
Governor v. Williams, 3 Ire. 152; Sanders v. Jones, 8 Ire. Eq, 246 ; 
Riddick v. Moore, 65 N. C. 382; Abrams v. Cureton, 74 N. C. 528, 
cited, commented on and approved.) 





*Smith C. J. and Reade J. did not sit on the hearing of this case, 
27 
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Spuctat PReopspise heard on-appeal at Fall Term, 1877, 
of Parson Superior Court, béfore Busgton, J. 

The facts necessary to an understanding ef the peints 
degided are ¢mbodied ia the opinion of this Court. 


Messrs. Merrimon, Fuller ¢ Ashe, for plaintiff. 
Mr. I. C.. Edwards, for defendant. 


Bynum, J. This was special proceeding begun in the 
Probate Court of Person county by the next ef kin and 
distributees of Haywood Williams deceased against the 
administraters of the estate for an account and settlement. 
It was referred to John W. Cunningham, Esq., to take and 
state the account, and the case comes up upon the ruling 
of His Honor below, upon exceptions to the report of the 


referee, taken by the defendants. 

First Exception: The referee charged the defendants with 
the sum of $8,217.99 principal money, being a balance on 
account of bonds turned over to them by G. D. Satterfield, 
surviving partner of Satterfield & Williams. It was alleged 
by the plaintiffs that the firm of Satterfield & Williams 
was indebted to the intestate in the sum of $18,360.06 and 
that the defendants, instead of collecting the money, re- 
ceived in satisfaction of the debt $18,360.06 in bonds and 
notes, of which $10,142.07 has been collected, leaving the 
above allowed balance of $8,217.99 uncollected. It was 
denied by the defendants that they received the notes and 
bonds in satisfaction of the debt, and it was alleged by 
them that they received the said evidences of debt, as the 
agents of the surviving partner of the company, to aid 
him in collecting, and to apply in extinguishment of the 
debt, so much thereof as they could collect. Upon this 
issue each party produced evidence before the referee, and 
his finding thereon was as above indicated. This finding 
was affirmed by the Judge on appeal and the exception 
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disallowed. We have reviewed the evidence and are satis- 
fied, as the referee and Judge were, that. the administrators 
received the notes and bonds in discharge of the debt, and 
are properly chargeable with the sum of $8,217.99 princi- 
pal, with interest thereon as reported by the referee. This 
exception is therefore disallowed. 

Second Exception: The referee charged the defendants 
with the sum of $809 and interest on account of an uncol- 
lected note due the estate of the intestate by William & 
James Robertson. Upon this exeeption the facts found, 
are, that-there came into the hands of the adminisirators a 
bond for $1088 belonging to their intestate, Haywood 
Williams, which he derived -by the sale of a tract of land 
to William Robertson. On this bond, the said William 
was principal, and his father, James Robertson, was surety. 
At the death of the intestate the principal was insolvent, 
but the surety was good, though he resided in Halifax 
county, Virginia, and remained solvent until the emanci- 
pation of the slaves. The administrators obtained judg- 
ment against William Robertson and sold the land for 
which the note was given for $271.00, but made no effort 
to collect the debt out of the surety in Virginia. The re 
feree charged the administrators with the uncollected bal- . 
ance of the note, but upon appeal the Judge disallowed 
this charge, upon the ground that the debtor being a non- 
resident, though solvent, in Jaw the administrators were 
not chargeable; and he allowed this exception. This was 
error. 

An administrator is certainly bound to as much dili- 
gence in collecting the assets of his intestate which came to 
his hands in this State, as a prudent and careful person would 
exercise in the management of his own business, and this, 
whether the debtor lives in one State or another. Mere 
non-residence of the debtor, of itself, is not a discharge 
from liability; and that is all that is here alleged in ex- 














IN THE SUPREME COURT. 





WILLIAMS v. WILLIAMS. 





cuse. Geographically, we know that Halifax, Virginia, is 
an adjoining county to Person, the residence of the admin- 
istrators, and buta short distance off; yet the bond was 
not even presented for payment, to the only solvent obligor, 
and no attempt of any kind was made to collect the debt 
from him. It is not alleged that the debt could not be 
collected without suit. If it could have been collected 
without suit, it was the duty of the administrators to col- 
lect it. Supposing it could not be so collected, it is not 
alleged that the defendants tried, or were unable to give 
bond and take out letters of administration in Virginia. 
It is no defence to say, it was as much the duty of one of the 
next of kin to administer in Halifax, Virginia, as of the de- 
fendants. It does not appear that the next of kin knew of 
the existence of the bond, and there is no evidence that it 
was tendered to them for that purpose. 

Whether administrators in this State should take out 
letters of administration, or try to do so, in the Stateof a non- 
resident debtor, must depend upon the circumstances of 
each case. In Helme y. Saunders, 3 Hawks, 563, it was 
held to be the duty of an executor in this State to take out 
letters testamentary in another State, for the purpose of 
suing for a debt due there, if the interests of the estate 
which he represented required it ; and in determining this 
latter point, the magnitude of the debt, the solvency of the 
debtor, the distance and probable expense, were to be con- 
sidered. An omission to do so when necessary, was held to 
be a devastavit. 

The same rule of diligence and good faith applies to 
administrators as to executors, notwithstanding the some- 
what fanciful, rather than reasonable distinction, which has 
sometimes been drawn between the duties of executors and 
administrators in this respect. In point of fact, we know, 
that the will of a resident of one State will not be admitted 
to probate and letters testamentary be granted in another 
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State, unless the executor will give there, an administration 
bond, just as administrators are required to do. So that 
there can ordinarily be no more difficulty in the way of an 
administrator collecting a debt of the intestate in another 
State, than of an executor. 

Plummer v. Brandon, 5 Ire., Eq. 199; Governor v. Wil- 
liams, 3 Ire., 152; and Saunders v. Jones, 8 Ire., Eq., 246, 
have been cited as opposed to our decision in this case, but 
they are not so. The bond in question came into the hands 
of the administrators as a part of the intestate’s assets here, 
at the place of his domicil. The legal title to it was vested 
in the administrators, and imposed upon them a trust, 
which could be discharged only by reasonable diligence and 
discretion in collecting and disposing of the effects of the 
estate. Their endorsement would have conveyed the legal 
title to the endorsee, either for the purpose of collection for 
the estate, or for the benefit of the purchaser (Riddick v. 
Moore, 65 N. C.,382) as it came into their hands long prior 
to the adoption of the Code, and its exposition in the case of 
Abrams y. Cureton, 74 N. C., 523, as to the right of an 
assignee to bring a suit in his own name. 

As a legal proposition, it is not the duty of an adminis- 
trator here, to take out letters of administration in another 
State, in all cases, where a debt there may be due the intes- 
tate; but his duties, as those of other trustees, must be 
determined by the exigencies of each case. As no attempt 
of any kind was made to collect this bond on the solvent 
non-resident, although he resided in an adjoining county 
in Virginia, probably not more than a day’s journey by 
private conveyance, and as no excuse other than his non- 
residence has been given for the delinquency, the adminis- 
trators are chargeable for so much of the bond as is un- 
collected. 

The last exception which we have been discussing comes 
before us on the appeal of the plaintiffs, and more properly 
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should be disposett of in the next case betweett the sattic 
parties, but we have found it most convenient to decide it in 
dontiéction with the exeeption of the deferidarts hereiti- 
Before disposed of. 

His Honor erred in allowing the last exception ; and in 
that he is reversed. The report of the réferee is confirnied 
in all things, and judgnient wilt be rendered here accord- 
ingly. 

Error. 

Pex Contam. Judgment accorditigly. 


Norz.—In a case between the same parties at this term :— 


Bynum, J. This‘ case is the appeal of the plaintiffs to the 
tuling of the Court below allowing ani exception taken by 
the defendants to the report of the réferee to take and state 
an account of the estate of Haywood Williams decéased 
Which went into the hands of the defendants. The referee 
charges the administrators with the uncollected balance of 
a note of $1088 which the intestate held upon William 
and James Robertson, upon exception by the deferidants. 
His Honor below allowed the exception and the plaintiffs 
appealed to this Court. We have distussed and passed 
upon this exceptioti in the other branch of this case at the 
present tert of the Court and fot the reasons thete stated 
we disallow the exception and confitm the report of the 
teferee. His Honor erred in allowing it, and his judgtient 
thereon id reversed and judgement is here given according 
fo the report. | 

Erfor. Reversed. 











State ex rel. S. E. BRATTON and others v. E. C. DAVIDSON and 
others. 


Settlement of Estates—Jurisdiction. 


1, Under the constitution, art. IV § 12, and the acts of 1876-7, ch. 241 
§ 6, the Sapetior Court in term time has original jurisdietion to 
hear complaints against executors and administrators, demanding 
an account of their dealings and a settlement with the legatees or 
distributees. 

2. Whete an adiitinistrator fails to exhibit in Court his final account 
at the ond of two years from his qualification, the distributees may 
bring suit upon his bond te a regular term of the Superior Court, 
alleging such failure as a breach, and calling for an account, with- 
out first seeking the account in the Probate Court. 


(Heilig v. Foard, 64 N. C. 710; Rowland v. Thompson, 65 N. ©. 110, 
cited and approved.) See Haywood v. Haywood, ante, 42. 


Civiz Action tried at Spring Term, 1878; of MucxiEn- 
Bure Superior Court, before Cox, J. 

This was an action upon an administration bond, im 
which a breaeh of the bond was alleged by reason of a 
failure on the part of defendant administrator to exhibit 
his final account in the Probate Court of the administration 
of his intestate’s estate, although more than two years had 
elapsed since his qualification as such; and of his failure 
to pay over to plaintiffs the portion of said estate due them. 
The demand was for an account, and for judgment upon the 
bond for the amount ascertained to be due. The defendant 
demurred to the complaint and assigned as cause—that the 
Probate Court had exclusive original jurisdiction of the 
proceedings, and the complaint did not allege that defen- 
dant failed to execute the trust and obey the lawful orders 
of said Court or any other Court touching the administra- 
tion of said estate. His Honor overruled the demurret 
with leave to answer over, and referred the case to the clerk 
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to state an account, &c., from which ruling the defendant. 
appealed. 


Messrs. Wilson ¢ Son, for plaintiffs. 
Messrs. Shipp § Bailey, for defendan's. 


Bynum, J. By the 12th Section of Article IV, of the 
constitution as amended by the convention of 1875, a new 
distribution of the judical powers of the Courts is provided 
for, and it is there declared that the “general assembly 
shall allot and distribute that portion of this power and 
jurisdiction, which does not pertain te the Supreme Court, 
among the other Courts prescribed in this constitution, or 
which may be established by law, in such a manner as it 
may deem best.” This amendment has wrought the most 
important change in the constitution, as it relates to the 
judiciary system, and puts all the Courts inferior to the 
Supreme Court without the pale of its protection, and makes 
them the creatures of the will of the legislature. As it is 
now competent for the legislature to abolish all such exist- 
ing Courts and to create new ones, it is certainly competent 
for that body to re-distribute the powers and jurisdiction of 
the Courts as established, and such is the express provision 
of the amendment cited above. Accordingly the general 
assembly by an act ratified on the 9th of March, 1877, 
{Laws 1876-77, ch. 241 § 6) has enacted, “ that in addition 
to the remedy by special proceedings as now provided by 
law, actions against executors, administrators, collectors and 
guardians, may be brought originally to the Superior 
Court at term time,” and that it shall be competent to that 
Court, to order accounts to be taken, and to adjudge the 
application and distribution of the fund, or grant other 
relief as the nature of the case may require. 

This action is upon the administration bond of the defen- 
dant, and the prayer of the complaint is that the defendant 
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account and pay over to the complainants, who are the next 
of kin and distributees, the amount that may be due them. 
The defendant insists that no action lies upon his bond 
until a final account of his administration is taken in the 
Probate Court, or in the Superior Court exercising the pro- 
bate powers conferred upon the Court by the act of March, 
1877, cited above; because until such an accounting it can 
not be seen that there has been a breach of the bond. We 
think otherwise. The conditions of the administration 
bond are, “that he do make a true and perfect account of 
his administration within two years thereafter, and that 
he pay over and deliver to the parties thereto the balance 
found due upon said account, and that in all things he do 
faithfully execute the trust reposed in him according to 
law.” It is not pretended that these conditions were com- 
plied with in the time prescribed, or at all, before the 
beginning of this suit. This default was a breach of the 
bond which will sustain the action. It is not reasonable or 
consistent with the economy of the new Code, that distri- 
butees should be required, first to pursue the administrator 
alone, by having an account of his administration taken 
and stated in the Probate Court or elsewhere, and then to 
institute another action upon the bond to recoversuch sum 
as may be found due in the first proceeding. This would 
be taking two bites at a cherry when one would answer, 
and would indefinitely prolong the settlement of deceased 
persons estates ; and by the probable failure or fraud of the 
administrator or sureties, render an ultimate recovery 
more precarious. Even before the adoption of the amend- 
ment to the constitution and the subsequent act of the 
legislature conferring the probate jurisdiction upon the 
Superior Courts as before described, it was competent to the 
parties in such cases as this to institute an action upon the 
administration bond, after two years and a failure to 
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account and pay over, without having first resorted to the 
Probate Coutt for a final account, &. 

The Coutt therefore had jurisdiction, and the demurrer 
of the defendant can not be sustained. Heilig v. Foard, 64 
N. G., 710; Rowland v. Thompson, 65 N. ©, 110. 

No error. Judgment affirmed. 





pam vee cond wes er 





* JACOB FRONEBERGER, Adm’r, v. JOHN G: LS WSS, Adm’r. 
Purchase by Administrator at Sale for Assets—Constructive Fraud. 


1, Where, upon the petition of an administrator, the land of his i#- 
testate is sold for assets by a commissioner appoimted by the Court, 
and the administrator purchases for his own use and benefit, the 
heirs and other persons interested in the disposition of the realty 
liave their election to treat the sale as a nullity, or to hold the ad~ 
ministrator responsible for the actual value of the land. 


2. To the general rule that a trustee is mot permitted to purchase at 
his own sale there are the following exceptions :— 

Where the trustee hasa personal interest in the property, he may, if 
necessary, bid it in to protect that interest. But even then, it is 
proper, if not indispensable, that his bidding should be sanctioned 
by the previous permit or subsequent confirmation of the Court, 
upon a full disclosure of all the facts. 

And where the cestuis que trust consent to the purchase or ratify with 
full knowledge of all the facts. 

(Ryden v. Jones, 1 Hawks 497 ; Gordon v. Finley, 3 Hawks 239 ; Hunt 
v. Bass, 2 Dev. Eq. 292 ; Boyd v. Hawkins, Ib. 195; West v. Sloan, 3 
Jones Eq. 102; Patton v. Thompson, 2 Jones Eq. 285; Brethers v. 
Brothers, 7 Ire. Eq. 150 ; Roberts v. Roberts, 65 N. C. 27; Stilly v. 
Rice. 67 N. C. 178 ; Simmons v. Hassell, 68 N. C. 218; Lee v. Howell, 
69 N. C. 200, cited, distinguished and approved.) 


Crvti Action commenced in Gaston and removed to and 
heard of exceptions to the report of a referee at Fall Term, 
1877, of CatawBa Superior Court, before Cloud, J. 





*Bynum J. did not sit on the hearing of this case. 
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The plaintiff brought this action upon a tiote due his 
intestate from the defendant’s intestate, atid the case was 
referred by consent to obtain an account of the éstate, and 
it was found that the defendant filed a petition in the 
County Court of Gaston in 1866 to sell the lands of his 
intestate to pay debts, and that the same was sold by J. B. 
White, commissioner, and the defendant became the pur- 
chaser at $705. The value of the land at the time of sale 
was $2,000. A report of sale was made and confirmed by 
the Court, arid a deed executed to the defendant. Among 
the exceptions filed was one by the plaintiff—that the 
referee did not charge the defendant with the value of the 
land purchased at his own sale as aforesaid. This excep- 
tion was sustained at Fall Term, 1873, of Gaston Superior 
Court, and upon the defendant’s appeal, the case was re- 
thanded. See same case, 70 N.C. 456. And at Spring 
Term, 1875, upon the plaintiff’s motion, it was removed to 
Catawba, and His Honor upon defendant’s application re: 
ferred the case to the clerk to ascertain whether said sale 
was made by White as commissioner appointed by the 
Court, or as agent of the defendant; and to report the ac- 
tual value of the land, and whether the defendant in the 
purchase of the same was guilty of.any collusion with 
White. From this order of re-reference and refusing 
judgment for the value of the land, the plaintiff appealed, 
and from the judgment overruling the exceptions of de- 
fendant, he appealed. 


Messrs. J. F. Hoke and M. L. McCorkle, for plaintiff. 
Messrs, G. N. Folk and R. F. Armfield, for defendant. 


Reape, J. We are of the sanie opinion with His Honor 
in his rulings upon all the exceptions on both sides, except 
in rereferring the matter of charging the defendant with 
the difference between what he bid for the land, $705, and 
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its value at the time of sale, $2,000. That matter was res 
adjudicata, having been passed upon at a former term of the 
Court below, and affirmed by this Court on appeal. 70 
N, C, 456. 

That a trustee or other fiduciary can not purchase at his 
own sale is an iron rule at law: nor indeed can any one 
else, because in every sale, there must of necessity be two 
persons,—a vendor and vendee. It is equally true that 
where there are two persons, a vendor and vendee, as where 
a second person is substituted to sell or buy, the sale is 
valid at law, but in equity the substitution of a second person 
makes no difference; the validity or invalidity of the sale 
being determined by other considerations. 

This is so well established that we could scarcely be ex- 
cused for encumbering the case with authorities, except to 
show how general is the rule and how few the exceptions. 

The earliest case in our Reports is Ryden v. Jones, 1 
Hawks 497, elaborately argued by Hogg, Hawks and Gaston; 
opinion by Taytor, C. J: Executor sold at public auction, 
sale necessary, fair, full price, all persons interested present 
and assenting, except a feme covert, purchase by a third 
person for the executor, twenty years thereafter sale de- 
clared void. 

The next case is Gordon y. Finley, 3 Hawks 299: The 
widow and one of the sons were administrators. It was 
agreed by the son and all the distributees who were of age, 
that the widow should pay off debts to the value of one of 
the slaves, and take him as her property, which she did. 
Many years thereafter her title held to be bad, HenpErson, 
C. J.,saying: “No act of hers could be valid where her 
duty and interest were in opposition. In the sale of the 
negro it was her duty to get the best price, at least his value; 
it was her interest if she became the purchaser that she 
should obtain him on the lowest possible terms. Nor is it 
an answer to show that in this particular case, full value 
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was given. For wise purposes the rule of law is general 
and makes no exceptions. <A trustee can not purchase at 
his own sale, that is of himself. The rule may at times 
produce individual hardships and inconveniences, but its 
general operation is beneficial. Lead us not into tempta- 
tion came from the lips of Him to whom error cannot be 
imputed. To implore it would not disgrace the most honest 
and pious among us. To make exceptions from the rule 
in particular cases because full value had been paid, would 
produce litigation. And who is there to show full value. 
* * * T therefore think that the rule should not be de- 
parted from. I will not say in any instance, but I must 
sayin any that I can callto mind. * * * I believe all 
the assertions made in this opinion are to be found in the 
common place books, and therefore I have not cited au- 
thorities.” 

The next case is Hunt v. Bass, 2 Dev. Eq. 292: Edwin 
Bass was trustee and sold property at auction: His two 
brothers bought for themselves and him. Rvurriy, C. J. 
said: “A sale thus conducted can not be supported in this 
Court. * * * Such conduct amounts to a flagrant breach 
of trust, and subjects the trustee to the payment of the full 
value of the property sold, and in that way Edwin would be 
charged here if necessary, and Gideon also who participated 
with him in conducting the sale and gaining an interest un- 
der it. But as the slaves have got back into the hands of 
those who did the wrong, the plaintiff has the right to them 
specifically. * * * The plaintiff is therefore entitled to 
an account * * * for the full value of the property sold, 
other than the slaves, and to a reconveyance.” 

Observe that here the trustee was held liable, not for what 
the property was bid off at, nor for what he subsequently sold 
it at, if he had sold it, but for its full value. And so he was 
liabfe for the full value of the slaves, but as the slaves had 
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got back into his possession and the cestuis gui trust prefer- 
ring it, he was compelled to surrender them specifically. 

So jn Boyd v. Hawking, 2 Dev. Eq. 105, Rurrty, C.J. 
says: “The well established principle of equity in this State 
is that a trustee cannot purchase the trust property, directly 
or indirectly, at a sale made by himself, either privately or 
at auction. It is founded on the notion that it. exposes him 
to temptation, and the cestui qui trust to imposition. Al- 
though no actual frand be proved, the contract is invalid by 
reason of the danger of fraud.” 

So. in West v. Sloan, 3 Jones Eq. 102: The executor sold 
slaves.at auction and a third person bid them off for him. 
Twenty years thereafter he was compelled.to surrender. such 
as were on hand and to account for their hire, and note, to 
pay full value for those that he had sold, not what he gave 
for them at public sale, nor yet what he sold them for, but 
for their fy]l value,—opinion by Nasu, C. J. 

So in Patton v. Thompson, 2 Jones Eq. 285: The guardian 
of a lunatic filed a petition in the Court of Equity for the 
sale of his ward’s land. The Court appointed the clerk. and 
master to make the sale, the guardian procured another to 
buy the land, the sale was reported fair and full, and was 
confirmed and title made, and then the guardian took a deed 
from the purchaser. The only thing he had to do with the 
sale was to act as crier and clerk. Pgarson, J. “It is an 
inflexible rule that where a trustee buys at his own sale 
even though he gives a fair price, the cestui qui trust has his 
election to treat the sale as a nullity, not because there is, but 
because there may be fraud. * * * The allegations 
tending to show actual fraud, as that the sale was not duly 
advertised, competition was suppressed, &c,, are not sus- 
tained by the proof and must be put out of the case. * * * 
The position taken for the defendant, that this being a sale 
by order of a Court of Equity, and the sale being confirmed 
by the Court, makes an exception to the general rule above 
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mentioned, and is to be considered res adjudicaia, dees not 
apply to this case, for here, the Court had no notice that the 
guardian was in fact the purchaser. We are-not.at liberty 
therefore to express an opinion whether such gn exception 
ean be allowed, but we will say this—if it is alloweil at all 
it ‘should be with extreme caution and only under very pe- 
euliar circumstances. Who but the gnardian can be relied 
en to'show the property to persons wishing to buy, aad to 
take the necessary steps to make it bring a ‘fair price? 
Who but the guardian can the Court leok to for informa- 
tion as to whether the matters have been condneted in such 
way as to bring the property to sale under the most advan- 
tageous terms, and that in fact it did sell for a fair price? 
It must he declared that the guardian holds the property in 
trust and there must be an account for rents, &c.” 

Observe that here is a strong intimation, supported by 
eogent reasons that although the sale was necessary, fair and 
full, and made by order of a Court of Equity, by its own 
officer, and confirmed with full knowledge that the guar- 
dian had bought, yet except under very peculiar cireum- 
stances he ought not to be permitted to hold against the will 
of the cestui que trust. 

So in Brothers v. Brothers, 7 Ire. Eq.150: The trustee sold 
land and slaves at auction and a third person bid them off, 
and he made title and took a reconveyance, and subsequently 
sold the land for the same it was bid off at. I’garson, J.— 
“Tt is an inflexible rule that where a trustee buys at his 
own sale, even if he gives a fair price, the cestui que trust has 
his election to treat the sale asanullity. * * * It must 
be declared to be the opinion of the Court that the plaintiff 
is entitled to have the personal property resold, and to have 
the land resold unless the subsequent sale by the defendant 
was bona fide and for a fair price. There must be a reference 
to inquire whether the land was sold by the defendant, and 
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if so, for what price, and the value of the land at the date 
of the sale.” 

Here observe that it mattered not what the trustee gave 
for the land, nor yet what he sold it: for, except that if he 
had sold it to a dona fide purchaser they would not disturb 
the purchaser, otherwise they would at the election of the 
cestui que trust ; but the reference was to ascertain the value 
of the land at the time of the sale so as to charge the trustee 
with that value, if he had sold the land. And that is pre- 
cisely what was done in the case before us, so that that case 
is precisely in point. 

In Roberts v. Roberts, 65 N.C. 27, the Court say: “We 
are satisfied that the administrator contrived to have the 
land of the estate sold by himself as administrator and com- 
missioner to make the proceeds assets, for the purpose of 
buying the land himself. In the petition for the order of 
sale he overstated the amount of the-debts of the estate by 
nearly double, and he described the lands so as to conceal 
from the Court their value. * * * The authorities cited 
in brief of plaintiff clearly show that a trustee can not buy 
at his own sale, either by himself or through another. In- 
deed it is common learning. There are some qualifications 

of the general rule, as where he does so without fraud and 
with the consent of the cestwis que trust, or their subsequent 
sanction.” : 

In that case the sale was declared void although made and 
confirmed by order of Court and title made to a third per- 
son. It is however cited mainly to show how easy it is for 
an administrator to impose upon the Court in getting the 
order and having it confirmed. And to corroborate what 
was said by Judge PEARSON, supra, that the Court was ob- 
liged in such cases to rely upon the trustee for information. 

In 23 N. J. Eq. R. 106 and: 302, it is said, that a trustee 
can never be the purchaser of the trust property without the 
consent of all the cestuis que trust. In 27 Ark, 637, and in 
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116 Mass. the same is held, and that if he does, he shall be 
charged with the full value. And in one of those cases the 
administrator, who had sold lands for assets atan under value 
and purchased them himself and the sale was declared void, 
insisted that he had the right to hold the lands by accounting 
for their full value, but it was held to be at the election of 
the cestuis que trust. 

I have not the case before me, but I have read it in con- 
nection with this investigation, and think I state it cor- 
rectly. 

In addition to these cases the common place books, as said 
by Henperson, C. J., teach no other doctrine. Thus it will 
be seen that we have a train of decisions with opinions by 
Taytor, C. J.; Henperson, C. J.; Rurriy, C. J.; Nasu, C. 
J.; Pearson, C. J.; all to the same effect, that a trustee can 
not buy the trust property either directly or indirectly. 
And if he does so, he may be charged with the full value, or 
the sale may be declared void at the election of the cestui 
que trust, and this, without regard to the question of fraud, 
public policy forbidding it. 

In unison with those decisions is our statute that “ at any 
auction sale of real property belonging to the estate, the 
executor, administrator or collector may bid in the property 
and take a conveyance to himself as executor, &c., for the 
benefit of the estate, when in his opinion this is necessary 
to prevent loss to the estate.” 

So that when a sale is made whether by himself or by an 
appointee of the Court or other person, it is his duty to see 
that the property is not sacrificed. But in opposition to 
that just and sensible provision, and to the inflexible general 
principle, it is insisted that if the sale be made by a third 
person he may buy for himself, notwithstanding the tempta- 
tion and danger which public policy guards against. Not 
in gne case in a thousand would a trustee who designs an 
advantage, - it straight by himself. He will centrive a 
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confederate to sell, or a confederate to buy, and all the better 
if he can get the color of an order of Court. 

In Stilly v. Rice, 67 N. C. 178, the executor sold land and 
personal property at auction and had it: bid in by his wife 
and others, and some of the persona] property he secreted 
and did not sell. The Court set aside the sale of the land 
and ordered a resale, and directed that in taking the account 
the executor should be charged with the full value of the 
personal property that was bought in for him, without re- 
gard to what it was bid off at, and that he should be charged 
with the full value of the property that was not sold,— 
Pearson, C. J. delivering the opinion. 

This is cited to show that he may be charged with the 
value without a resale. It is however insisted by the de- 
fendant that Simmons v. Hassell, 68 N. C., 218, is an au- 
thority against what we have said. In that case, Simmons 
the husband of the widow and guardian of the children 
filed a petition to sell land belonging to the widow and 
wards, and the clerk and master sold, and Simmons, whose 
bid Hassell took, purchased the land, and subsequently the 
ward sold the land and his vendee brought an action of 
ejectment against Hassell, alleging that his deed from the 
clerk and master was void. Observe that this was an ac- 
tion at law, where of course the legal title only could be 
looked to, and that was clearly in Hassell. Boypen, J., 
delivering the opinion said: “ His Honor was mistaken in 
holding that the sale of the clerk and master could be at- 
tacked in this collateral way. This is an action of eject- 
ment under our old system brought to try the legal title 
and not any equitable claim to the premises. The deed of 
the clerk and master passed the legal title to the purchaser, 
and this title can only be attacked by some proceeding in 
the nature ofa bill in equity, and not by an action of eject- 
ment. This puts the plaintiff out of Court.” 

It will be seen that that decision does not touch this case. 
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But Judge BoypEn does go on to say outside of the case, 
that the husband of the widow and guardian of the chil- 
dren could purchase at the clerk and master’s sale, because 
his wife had dower which was included in the sale, and he 
was also guardian of the children, and it_was his right and 
duty to see that the land brought a fair price. And he 
says further that there is no objection to a guardian’s bid- 
ding where the sale is made by a commissioner, &c. If he 
means that no objection can be taken at law, it is just what 
he had said before, and is true. But if he means that no 
objection can be taken in equity, it is contrary to what he 
said before. Although the greatest respect is due to any 
thing that fell from that learned Judge, yet it would be 
doing him injustice to strain his words farther than the 
case warranted. The same may be said of Lee y. Howell, 69 
N. C. 200. And it may be as well to say just here, that 
wherever a case is found to militate at all against the gen- 
eral doctrine, it has been influenced by the legal as distin- 
guished from the equitable aspects of the question. 

At law a trustee can not buy at his own sale, because to 
constitute a sale, there must he two persons, a vendor and 
a vendee. So atlaw when there are two persons, that is, 
when a second person is substituted to make the sale or to 
buy, the legal requirement is supplied and the sale is valid, 
And therefore it is that a trustee designing a personal ad- 
vantage substitutes or procures to be substituted such sec- 
ond person, when, like the ostrich, having hid his own 
head, he thinks he can not be seen. But equity is clear 
sighted and looks at the substance, and the substitution of 
the second person makes not the slightest difference, al- 
though it does make the sale valid at law. 

There are a class of cases which have to be distinguished 
from the general rule as follows:—Wherever the trustee 
has a personal interest in the trust property, there of course 
he must have the right to protect it, and if to bid for and 
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buy it be necessary to protect it, he must be allowed to do 
it for that purpose. The case stated by Judge BoypEn was 
an instance of this. There, the trust property, land, be- 
longed not to the wards alone, but to tbe wife of the guar- 
dian, and as Judge BoypeN says, he had the right to bid to 
keep the land from being sacrificed. The same is true 
where a mortgagee sells land to pay his debt, and the pro- 
perty is likely to be insufficient, and he will lose his debt 
unless he bid for the property. In these cases, and the like, 
it is usual and perhaps necessary for “ the trustee and bene- 
ficiary to obtain leave of the Court to bid, or else to have 
a confirmation with full knowledge of all the facts appear- 
ing. ’ 

The only other exceptions are where the cestuis que trust 
consent or ratify with full knowledge of all the facts. In | 
the case before us there is not a single favorable circum- 
stance for the defendant. No necessity is shown for having 
a third party to make the sale. No reason why the officer 
of the Court was not appointed. No evidence as to what 
was reported to the Court, or that it was made known that 
the administrator had bought. The price was one third of 
the value. No offer to surrender the land or to account. 
for its value. It is suggested that the defendant ought to 
be allowed to surrender the land instead of being charged 
with its value. Doubtless that is usual at the election of 
the cestuis que trust. But there is nothing to show the con- 
dition of the land. It may have been spoiled, or it may 
have been improved. There can be no injustice to the de- 
fendant in making him pay the simple value of the land 
with interest, especially as he has never offered to surrender. 
Indeed his motion is to hold the land, not at the value 
already ,ascertained, but at a value to be ascertained by a 
re-reference. 

If a proper foundation had been made for a re-valuation, 
as that the former valuation by mistake had been made 
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excessive, it may be that this Court where the judgment was 
affirmed might have afforded relief. But that has not been 
done. It is evidently the desire and the purpose of the 
defendant to keep the land. Indeed I think it was stated 
on the argument that he had had his homestead laid off on 
it. His object seems to be to have it revalued. He also 
asks a reference to ascertain whether he had collusion with 
the commissioner who conducted the sale. That inquiry is 
unnecessary, for concede that there was no actual fraud, 
yet the grossly inadequate price—one third the value— 
supplies the place of fraud: It is unjust to hold the land 
at that price however acquired, without the consent of the 
beneficiaries. This will be certified. 
Error. Judgment reversed. 


Notre.—Reape, J. In the appeal of the plaintiff, this 
being the appeal of the defendant in the same case at this 
term, the principles governing this case are decided. 

No Error. Affirmed. 





J. M. HECK and others v. CATHARINE WILLIAMS, Adm’x, and 
others. 


Proceeding to Make Real Estate Assets—Land Sold by Deceased in 
his Life-time. 


Under Bat. Rev. ch. 45, § 71, only the interest of a deceased debtor in 
land possessed by him, or which he may have conveyed for the pur- 
pose of defrauding creditors, is subject to sale by an administrator 
for assets ; 

Therefore, where the plaintiff instituted proceedings in the Probate 
Court, alleging that he had obtained and docketed a judgment 
against defendant’s intestate during his life-time, and that thereaf- 
ter the intestate had sold certain real estate to the other defendants 
for value, and asked that a reference be had to ascertain the value 
of the lands so sold, that he recover of the defendants an amount 
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in proportion to the value of the respective tracts, and on their fail- 
ure to pay that the administrator proceed to sell, &c. ; It was held, 
that a demurrer to the complaint was properly sustained. 


(Paschall v. Harris, 74 N. C, 835, cited, distinguished and approved.) 


SpecraAL PrRocEEDING commenced in the Probate Court 
and tried on appeal at Fall Term, 1877, of Harnett 
Superior Court, before Seymour, J. 

The plaintiff on behalf of himself and other creditors 
brought this action against the defendants,—Catherine 

‘Williams administratix of B, C, Williams, Davis Aber- 
nathy, and the Cape Fear Iron and Steel Company. It was 
alleged among other things that the personal estate of the 
intestate of defendant had been sold and proved insufficient 
to pay his debts; that the plaintiff, Heck, was the assignee 
of a certain docketed judgment obtained against the intestate 
during his life, which was alien on his real estate; that 
the intestate owned an interest, to the plaintiffs unknown, 
in the minerals in the “Chalmers tract” of land on Deep 
river, and also other tracts of land (describing them) one of 
which he sold for value to defendant Abernathy, and 
another, to defendant company, said sales being made after 
said judgment was docketed; wherefore the plaintiffs 
demand that an account of the said personal property be 
taken, and if the same shail be insuflicient to pay said judg- 
ment, then the administratix be ordered to sell the Chalmers 
tract for assets, and if the proceeds arising therefrom shall 
also be insufficient to pay the debt, that then a reference be 
had to the clerk to ascertain the respective values of the 
lands sold to the co-defendants as aforesaid, that said judg- 
ment may be a charge on the same, and the plaintiff may 
recover of said defendants an amount in proportion to the 
value of their tracts, and on failure to pay, that said tracts 
be sold by said administratrix to satisfy the judgment afore- 
said, and for other and further relief, &c. 
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The defendants Abernathy and the company demurred 
to the complaint and assigned as cause :— 

1. That the Probate Court had no jurisdiction where the 
proceeding was to enforce a lien acquired by docketing a 
judgment in intestate’s lifetime on lands he afterwards 
conveyed to defendants. 

2. That intestate did not die seized and possessed of 
the lands so conveyed, and therefore the said Court has no 
power to order a sale thereof. 

The defendant Catherine in her answer to the complaint 
stated that her year’s support had been laid off out of the 
personal property, except the choses in action which were 
considered valueless ; and that she knew her intestate owned 
five acres of land at Cokesberry church, but as to thé other 
allegations in the complaint she knew nothing of her own 
knowledge. 

The demurrer was sustained in the Probate Court and on 
plaintiffs’ appeal His Honor affirmed the judgment and dis- 
missed the case as to the defendants demurring,and remanded 
it for further proceedings according to law as to the other 
defendant. From which ruling the plaintiffs appealed. 


Mr. John Manning, for plaintiffs. 
Mr. Neil McKay, for defendants. 


Bynum, J. The only respect in which this ease differs 
from that of Paschall v. Harris, 74 N. C., 335, is, that there, 
the judgment debtor executed a mortgage with a power of 
sale, under which the mortagee sold and conveyed to the 
purchaser; while here, the judgment debtor sold and con- 
veyed directly to the purchaser. Of course this difference 
is immaterial, and the decision in the former case must 
govery this. 

It was held in that case that “the right of the intestate 
and of his heirs and of the administrator, was divested by 
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the sale. Whether the mortagee and the purchaser under 
the power of sale, are subject to the lien of the docketed 
judgment, or whether they can get rid of the lien of the judg- 
ment, as purchasers for value and without notice, by reason 
of the laches of the judgment creditors in delaying to sue out 
execution for more than three years, are questions into 
which the plaintiff has no concern. If the creditors who 
have docketed judgments wish to make the question, it 
must be done by some proceeding on their part, for instance, 
let them issue executions and sell the land; then the pur- 
chaser under the execution, and the purchaser under the 
power of sale in the mortgage, can have a ‘fair fight’ and 
the question be put on its merits.” 

The act, Bat. Rev. ch. 45, § 71, only authorizes a sale by 
the administrator, of all the interest of a deceased debtor in 
Jand possessed by him, whether legal or equitable, and any 
land which the intestate may have conveyed for the pur- 
pose of defrauding creditors. It is not alleged in the com- 
plaint that the lands of the intestate were sold and conveyed 
by him with an intent to defraud his creditors, and the case 
of Paschall v, Harris decides that no such fraudulent intent 
is implied in law, where a debtor by docketed judgment, 
executes a mortgage to secure a loan of money. In our 
case the land was sold by the intestate for its value, accord- 
ing to the express allegation of the complaint. The sale 
however did not disturb existing liens, but did divest the 
intestate of all title, legal or equitable, in the land sold, 
and it follows that the administratrix, as to that, is functus 
officio. 

The case is here only upon the demurrer of the defen- 
dants, Abernathy and the Cape Fear Iron and Steel Com- 
pany. The judgment below was that the demurrer be sus- 
tained and the proceeding as to them be dismissed, The 
administratrix answered the complaint, admitting that her 
intestate left no personal property beyond her year’s allow- 





9 








JUNE TERM, 1878. 





PERKINS 0. CALDWELL. 








ance, and that he owned a small tract of land near Cokes- 
berry church. The complaint also alleged that the intestate 
owned a mineral interest in the Chambers land on Deep 
river. As the Judge below remanded the case to the Pro- 
bate Court for further proceedings, if desired, against the 
administratrix, and no appeal was taken from that order, 
nothing is before us but the action of his His Honor upon 
the demurrer. As to that, there is no error. 
No error. Judgment aflirmed. 








R. C. PERKINS, Adm’r, v. H. P. R. CALDWELL and others. 


Will—Legacy — Executor— Commissions. 


A testator, who in his life-time had made unequal advancements to 
his children, by his will bequeathed certain amounts to them, with 
a view to equality, payable in cash or property at the election of the 
executor, without stating when they should be paid ; the remainder 
of his estate was given to his wife for life and at her death the resi- 
due was to be divided into as many shares as he might have chil- 
dren then living ; at the time of his death the testator had sufficient 
personal property including slaves to pay his debts and legacies, but 
the solvent credits and monies belonging to the estate were exhaust- 
ed in payment of debts and expenses, except certain shares of bank 
stock bequeathed to the executor (a child and legatee) but charged 
with the payment of $710 into the residuary fund ; the slaves at his 
death were worth much more than the amount of the legacies ; after 
his death the slaves and other personal property remained in the 
possession of the widow with the approval of the legatees, until the 
slaves were emancipated ; the executor (now deceased) offered to 
pay the legacy to one of the legatees, which was declined, and to 
another he paid a part ; no effort was made by the legatees to com- 
pel a payment of the legacies until after the slaves were emanci - 
pated ; Held ; 

(1) That the legacies are not a charge upon the land of the testator ; 
(2) That the estate of the executor is not liable for legacies ; 
(8) That the estate of the executor is liable for $710,'with interest from 
the death of the widow, to be paid into the residuary fund ; 
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(4) That the executor is entitled to commissions, it being found that 
he acted in good faith. 


(Lassiter v. Wood, 63 N. C. 360, cited and approved.) 


Construction of a Will heard at Spring Term, 1878, of 
Burxe Superior Court, before Cloud, J. 

The principal question decided by this Court is whether | 
the legacies provided for in the will are a charge upon the 
lands embraced in the residuary clause, and the facts mate- 
rial to the same are embodied in the opinion. See same 
case 77 N. C. 433. The testator bequeathed to T. R. Cald- 
well his stock in the bank of Cape Fear, stating that as 
said legatee had been advanced, he in consideration thereof 
should pay $710 into the residuary fund. This was provided 
for to produce equality among the legatees, and the pay- 
ment of said sum was the condition upon which he should 
take the bank stock. 

His Honor held that the lands were charged with the 
payment of the legacies and gave judgment accordingly, 
from which the defendants appealed. 


No counsel for plaintiff. 
Messrs. A. C. Avery, and G. N. Folk, for defendants. 


Farrcrota, J.- The plaintiff prays for a construction of 
the will of John Caldwell and for direction in the adminis- 
tration of the assets of the estate. When the case was be- 
fore us heretofore we were compelled to remand it for the 
ascertainment of important facts which have been{found by 
the referee and the Court, and we will now decide the main 
questions presented with such general instructions as we 
can give, and remand it to the Court below where the cal- 
culations can be made and the details carried out. Without 
attempting to use the language of the will, we will state 
the substance of those facts material to the questions pre- 
sented and such facts as are now before us. 
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The testator died in 1857, leaving him surviving his wife 
Hannah and four children, namely, James, Cornelia, Jane, 
and the late Tod R. Caldwell, who were his only legatees 
and devisees. The last named was his executor, who died 
in 1874 without any final settlement of the estate, and dur- 
ing the life of the widow. The testator left personal prop- 
erty amply sufficient including his slaves to pay his debts 
and all the legacies; the solvent credits and money were 
however exhausted in payment of debts and necessary ex- 
penses, except certain shares of bank stock bequeathed to 
the executor. He had made several unequal advancements 
to his children, and with a view to equality directed his 
executor to pay specified amounts to his children, either in 
cash or in property at the election of the executor without 
saying when they should be paid. He then devised and 
bequeathed “all the residue of my (his) estate both real and 
personal to his wife during her life and directs that at her 
death the residuum or balance be divided into as many shares 
“as I (he) may have children then living.” 

The testator had advanced in his life time to his son 
James $6500, and this was made the basis of equality to be 
arrived at by giving such amounts to the other children as 
would, added to their advancements, equal that sum. James 
having died during the life time of his mother, and never 
having married, his interest in the residuary fund lapsed, 
and according to the express provision in the residuary 
clause, that fund at the termination of the life estate will 
be divided into three equal shares among the other children, 
so that the provision giving the interest of the said James 
in the event of his marriage and death without leaving 
children, to the heirs of his son Tod, is nugatory. 

The principal question submitted is,—whether these leg- 
acies are a charge upon the lands embraced in the residuum ? 
Of course any other property belonging to the estate is lia- 
ble to these legacies except any property specifically be- 
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queathed, as for example, the shares of bank stock given to 
the executor. To determine this question it is proper to 
look at the condition of the testator’s family and the na- 
ture of his estate. Lassiter v. Wood, 63 N. C., 360. For 
this case it is not necessary to consider whether a pecuniary 
legacy becomes a charge on the realty by construction and 
legal operation, or by express language, as the latter is not 
the case here. The condition of the family sufficiently ap- 
pears from what has already been said, and the report 
shows that at the time of the testator’s death his solvent 
credits and money were sufficient to pay all his debts and 
that his slave property was worth more than three times. 
the amount of all the legacies chargeable thereon. It is 
therefore not a violent inference that the testator did not 
expect and intend these legacies to be satisfied from this 
fund. But it further appears from the findings of His 
Honor that the slaves remained undivided and unsold and 
with the oiher personal property, stock and farming tools, 
&c., remained as they were, in the possession of the widow 
and on the plantation until the slaves were emancipated, 
and that this was with the “approval of all the legatees.” 
It is further stated by the’ Court that “this disposition of 
the property seems to have been a family arrangement ac- 
quiesced in by all.” 

Again it is admitted by the legatee, Jane, that the execu- 
tor offered to pay her legacy, and that she declined to take 
it, and told him she did not want it during her mother’s 
life time. It is admitted that he paid Cornelia a part of 
the amount due her, and it appears that he could not have 
paid the balance without selling slaves, and she now says if 
he had concluded to sell slaves for the purpose of paying 
her, she does not know that she would have consented to 
the sale. 

We know these legatees could have compelled payment 
of the amounts due them, but it does not appear that they 
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ever made any effort to do so at any time before emancipa- 
tion. We therefore think these legacies are not a charge on 
the land. For these reasons we think the estate of Tod R. 
Caldwell is not liable for the legacies. We see no reason 
why it should be, That would be a hard measure resulting 
from subsequent events which neither party could then fore- 
see. His failure to pay them certainly was no greater neg- 
ligence than their failure to collect when they had a right 
to do so. 

We think however his estate is liable to pay $710 into 
the residuum with interest from the death of the widow, 
that being the time pointed out for its division, The pay- 
ment of this sum was the express condition upon which he 
was to receive the bank stock which he collected and used, 
This amount will be accounted for in the final settlement 
with his administrator. 

It is stated by His Honor that the executor acted in good 
faith and with strict integrity, and as we see nothing to the 
contrary, we see no reason why commissions should be with- 
held from him. The fact that no inventory of the prop- 
erty which came to his hands can be found is not satisfactoy 
proof that it was not filed, because it also appears how it 
may have been destroyed. There is no exception to the 
amount allowed, but we will not say whether it is ex- 
cessive or not, but leave that matter for the Court below to 
consider when the account is revised. 

The judgment is therefore erroneous, and the case is re- 
manded. 

The cost in this Court will be paid equally by the parties. 

Error. Reversed. 
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W. D. PRUDEN v. W. C, PAXTON and others. 
Will-- Construction of. 


1,. In expounding a will the grammatical construction must prevail, 
unless a contrary intention plainly appears. . 

2. A testator, by the first item of his will, devised to his wife real 
property exceeding in value a life estate in all his property of that 
character. In the residuary clause of said will he devised as fol- 
lows :—“‘I give, devise and bequeath all my other property of every 
description to my beloved wife and dear children, to be divided 
among them according to law ;” Held, that a farm included in such 
residuary clause passed to the wife and children as tenants in com- 
mon of the fee. 


(Jones v. Posten, 1 Ire. 166; Brown v. Brown, 2 Ire. Eq., 309; Bost v. 
Bost, 8 Jones, Eq., 484, cited, distinguished and approved. ) 


Civiz Action tried at Spring Term, 1878, of CHowan 
Superior Court, before Henry, J. 

Richard Paxton died in 1865, leaving a last will and tes- 
tament appointing his wife executrix. Besides the pro- 
perty specially devised in the will he was seized in fee 
simple at his death of a certain plantation known as the 
“Paxton farm” in Chowan county, which was devised by 
the residuary clause as follows:—*“I give, devise and be- 
queath all my other property of every description to my 
beloved wife and dear children to be divided among them 
according to law.” The interest in the house and lot in 
Edenton given to his widow, Mrs. E. B. Paxton, for life by 
the first item of the will largely exceeds in value a life 
interest in one third of all the real estate owned by the tes- 
tator, and she never claimed or had allotted to her any 
dower interest in the Paxton farm. In pursuance of a 
judgment and execution in favor of F. L. Roberts and others, 
the sheriff levied upon her interest in said farm and sold 
the same in satisfaction thereof, when the plaintiff became 
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the purchaser, took a deed and brought this action to 
recover possession of the land. His Honor held that Mrs. 
Paxton was entitled to a dower interest in said land only, 
and that having failed to claim that interest before the sale 
to the plaintiff, he acquired no estate in the same by virtue 
‘of his deed from the sheriff. Judgment accordingly and 


appeal by plaintiff. 


Messrs. Gilliam ¢ Gatling, for plaintiff. 
No counsel in this Court for defendants. 


Bynum, J. This is an action for the recovery of land, 
and the right of the plaintiff to recover depends upon the 
construction of the last will and testament of Riehard Pax- 
ton. 

The testator first devises and bequeaths to his wife, Eliza- 
beth, his dwelling house and lot in the town of Edenton for 
her life and then to be disposed of among the children at 
her death as she may think best. It is conceded that this 
devise exceeds in value her dower right in all the real estate 
of the testator. After other bequests, follows the clause of 
the will we are called upon to construe, to wit, “_Item—I - 
give, devise and bequeath all my other property of every 
description to my dear wife and beloved children, to be 
divided among them according to law.” And the wife is 
appointed executrix. The residue of the estate embraced 
by this clause of the will consisted of some personal prop- 
erty and a tract of land, known as the “Paxton farm.” Af- 
ter the testator’s death the interest of the widow in this 
land was sold under an execution against her for debt, and 
purchased by the plaintiff who brings this action to recover 
possession of such interest in the land as she derived under 
the aforesaid clause of the will. The defendants are the 
other devisees and those claiming under them. Their de- 
fence to the action is, that by the proper construction of the 
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will, the widow is only entitled to dower in the land, or 
such an estate as the law would give her, had the husband 
died intestate; and that inasmuch as she never applied for 
dower or had it assigned to her, she was seized of no estate 
in the land which was the subject of levy and sale. 

In expounding a will the grammatical construction must 
prevail unless a contrary*intent plainly appears. Jones v. 
Posten, 1 Ire. 166. Applying this rule, the devise here con- 
veys the fee to all as tenants in common unless it is limited 
as to the wife by the words, “to be divided according to 
law.” The will no where shows any intent of the testator 
that the wife should have only a life estate in the Paxton 
farm; on the contrary the intent would rather seem the 
other way, because in a former clause the testator had de- 
vised his dwelling house and premises to his wife, and ex- 
pressly limited the estate to her for life, manifestly in lieu 
and satisfaction of her right of dower, while in respect of 
the devise of the residue of his land, no such limitation is 
made; but on the contrary the wife is put upon the exact 
footing of the children. No contrary intent therefore plainly 
appearing, the rules of grammar must determine the con- 
- struction, and applying these, the will first conveys the fee 
simple to all the devisees—wife and children—and second, 
prescribes a division of the land and how it shall be made: 
Thus, 1st—“I give, devise and bequeath all my other prop- 
erty of every description to my beloved wife and dear chil- 
dren.” This language unquestionably conveys the fee to 
all. Then the testator adds, 2nd—“to be divided among 
them according to law.” This language is simply declara- 


tory, not of the quantity of the estate conveyed, but of how 
the devisees shall hold it, to wit, in severalty, by a division 
to be made in the mode prescribed by law. The clause in 
question first creates the estate and then directs a partition 
in severalty, 

This case is unlike that of Brown v. Brown, 2 Ire. Eq. 
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309, and Bost v. Bost, 3 Jones Eq. 484. In the first case 
there was a residue of real and personal property as here, 
but the testator wills it “to be disposed of as the law di- 
rects.” It was held that the personalty passed to the next 
of kin according to the statute of distributions, and the 
realty went to the heirs according to the law of descents, 
because in both cases they were the persons whom the law 
would direct to take if the testator had died intestate. 
Bost v. Bost was also a case of the construction of a resi- 
duary clause in the following words,—‘I will that all the 
balance of my estate, real and personal, be disposed of as 
the law directs.” It was held that the widow should have 
her dower assigned in the mode directed by law in cases 
of intestacy. 

The distinction between these two cases and the one at 
bar is manifest and illustrates the correctness of our con- 
struction. In the cases cited the law is invoked to designate 
who shall have the estate, while in our case the testator 
himself designates the objects of his bounty and devises the 
estate directly to them; the law is called upon only to divide the 
estate in severalty. The former are cases of intestacy qguoad 
the residue, while the latter is a case of the devise of the 
residue,—where the testator did not, and did not intend to 
die intestate as to any of his property. If the testator had 
devised the “Paxton farm” to A and her children to be 
divided among tkem according to law, there could have 
been nota doubt but that A would have taken the same 
estate as the children. It is not seen how the case is altered 
because A happened to be the wife of the testator, and the 
children, his children. 

We are therefore of opinion that by the devise the wife 
became a tenant in fee in common with the children, of an 
equal part of the land with each of them, and that the plain- 


tiff is entitled to recover accordingly. The Court below 
29 
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having held otherwise, there is error. J udgment is reversed 


and venire de novo. 
Per CurIAM. Venire de novo. 








HENRY WHITEHEAD and others v. EDWARD THOMPSON and 
others, 


Will—Construction of—Lapsed Legacy. 


A testator by his will devised certain lands to his sons J and H, “‘ on 
the following conditions, provided that they each pay” certain 
amounts to three other of his sons, infants, when they severally at- 
tain the age of twenty~one years; by the residuary clause of the 
will he gave all his remaining property, not before disposed of, to 
four daughters ; the three sons died in infancy and without issue, 
durinz the testator’s life-time ; Held, that the legacies lapsed and J 
and H took the lenis devised to them without charge. 


(Woeds v. Woods, Busb. 290 ; Lassiter v. Wood, 63 N. C. 360 ; Macon v. 
Macon, 75 N. C. 876; Horah v. Horah, Winst. Eq. 107, cited, distin- 
guished and approved ) 


ConTROVERSY submitted without action under C. C. P., § 
315 for the Construction of a Will, heard at Spring Term, 
1878, of CuatHam Superior Court, before Kerr, J. 

The facts are as follows :—Arthur Whitehead died in the 
year 1876, having on the 30th day of June preceding made 
a will and therein appointed the plaintiffs William B. Car- 
ter and John Whitehead his executors, who shortly there- 
after proved the will and qualified as executors. The 
material provisions of the will necessary to a proper under- 
standing of the controversy are these. 

Item 3. I will and devise to my two sons John and 
Henry, all that tract of land lying on the waters of Rocky 
river together with all my mill property thereon situated, 
one-half interest to each on the following conJitions, pro- 
vided that the said John and Henry each pay to my three 
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sons, William G. and Durant H., and my infant son, not 
yet named, the following sums,—John to pay fourteen 
hundred and fifty dollars,and Henry to pay seven hundred 
and fifty dollars, that the said John and Henry shall pay 
over the said amount in equal shares to my said three sons, 
when they severally attain to the age of twenty-one years, 
at the rate of six per cent interest. 

In the next two items the testator devises another tract 
of land, one half to his son Newton Whitehead, and one 
hundred dollars in money in addition, and the other half 
to his daughter Elizabeth E. Fogleman on her paying fifty 
dollars into his estate. Some few other articles are given, . 
and then follows the residuary clause (Item 7) in which he 
directs all his remaining property of every description not 
before disposed of in the will, to be sold, and the proceeds 
with such debts as the executors may be able to collect and 
any money in hand, and the amount thus realized to, be 
paid in equal shares to his four daughters Matilda Thomp- 
son, Rachel A. Clapp, Sarah E. Moran and Rosa V. White- 
head, they accounting for what they may severally owe the 
testator. In item 8 he appoints his son John Whitehead 
guardian of his minor children and of their estate, and also 
entrusts him with the care and management of the estate 
given his wife. The legatees and devisees living are all 
parties to this action. The three minor children mentioned 
in item 3 died without issue after the making the will and 
before the testator’s death. 

His Honor held that by item 3 the land was devised to 
the testator’s sons, John and Henry, upon condition that 
they were to pay the sums of money mentioned, to be 
equally divided among the next of kin; that item 7 pro- 
vided for a special bequest of certain effects to the four per- 
sons named, upon condition, that they account for what 
. they owed the testator on making the settlement; that on 
failure of the personal property to pay debts and legacies, 
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the deficiency must be made up out of the legacies which 
would have gone to the three minor sons who died in the 
testator’s lifetime, and whose legacies lapsed by their death, 
and that there was no prorata abatement of legacies. From 
which ruling the plaintiffs appealed. 


Mr. J. H. Headen, for plaintiffs. 
Mr. John Manning, for defendants. 


Smiru, C. J. (After stating the case as above). The 
only question submitted which we are called ngto answer is 
as to the legacies given the three deceased children, and 
charged upon the mill property devised in 3d item to his 
sons John and Henry. Are they lapsed and extinguished 
or are they still to be paid and go into the residuum disp-sed 
of in item 7? We find little difficulty in solving this 
question. 

The testator gives to his three infant sons a sum of 
money, and charges its payment upon the land devised to 
his sons John and Henry. Although he uses the words 
*‘on the following conditions,” he explains his meaning by 
adding immediately, “provided that the said John and 
Henry pay,” &c. There can be but three possible interpre- 
tations given to this clause of the will. (1) The payment 
of the legacies is so annexed to the devises as to defeat 
them altogeher by the death in the testator’s life time of 
the infant legatees, or (2) The legacies are preserved and 
fall into the residuum disposed of in the 7th item of the 
will, or (3) The legacies lapse and the devises are free from 
the charge. 

The first construction which would defeat the devises 
altogether is clearly inadinissible, since the testator’s inten- 
tion that John and Henry shall have the land, is as mani- 
fest as that William and hisbrothers shall have the money. . 
The devise must therefore be upheld whether the devisees 























JUNE TERM, 1878 





WHITEHEAD »v. THOMPSON. 





are required to make payment or not. The infant legatees 
were the special objects of their father’s bounty, and for 
their personal benefit the provision in the willis made. 
Their death during his life time intercepts and defeats his 
purpose and the bequests fail. Had they left issue the 
legacies would have vested in such issue under the statute 
made to meet the contingency. Bat. Rev. ch. 45, § 3. 

Nor is this the case of an attempted and ineffectual dis- 
position of property which is absorbed into the general 
estate and passes under the residuary clause, as decided in 
the cases to which we have been referred in the brief of 
counsel. There is here no undisposed of property of the — 
testator, but a personal obligation imposed on two of his 
children in behalf of three others, and secured by being 
charged upon his land. The point is, shall this obligation 
now be enforced, and not what shall become of the money 
when paid. The principle in those cases does not apply. 

The only remaining construction then must prevail which 
frees the devised land from the charge. For this we are 
not left without authority. “If the charge upon the land 
in terms depends upon a contingency which fails and the 
estate is thereby defeated, the charge sinks for the benefit of the 
devisee or whoever may be entitled to the principal estate.” 
2 Red., Wills 502; O’Hara, Wills, 419. 

In Woods vy. Woods, Busb. 290; Joseph Woods devised a 
tract of land in these words: “I give to Lambert Woods, 
my grandson, the tract of land, &c., provided the said Lam- 
bert Woods shall pay my grandson Eli Woods, son of John 
Woods deceased, the sum of three hundred dollars.” Eli 
Woods died before the testator and it was held that his 
legacy lapsed and the devisee took the land relieved of the 
charge. “This construction,” say the Court, “is made 
manifest by the fact that there is no devise of the land over 
to a third person, if Lambert Woods should refuse to pay 
the $300, but it is an absolute devise to him. Upon the 
















IN THE SUPREME COURT. 





WHITEHEAD 0. THOMPSON. 








death of Eli without issue in the life time of: the testator, 
his legacy lapsed. If however its payment was a condition its 
performance became impossible by the act of God.” 

This case seems decisive of that now before us and ren- 
ders further discussion useless. 

But our attention is called to Lassiter v. Wood, 63 N. C., 
360, and Macon v. Macon. 75 N. C., 376, as establishing the 
doctrine that special provisions in a will may be modified 
when necessary to give effect to a general controlling intent 
apparent in the will, to make an equal division of the testa- 
tor’s estate among the objects of his bounty. These cases 
are peculiar and the construction adopted was deeimed 
necessary to present the clear dominant purpose of the 
testator from being defeated altogether, and the special 
directions in the will were made to yield, to avoid a total 
disruption of the testator’s general plan of disposing of his 
estate. This is not our case. We can not undertake to 
avert consequences against which the testator has not pro- 
vided, and which he may not have foreseen. Our duty is 
to interpret his will and ascertain his intentions, not to 
change or modify them. So far as they are consistent with 
the principles of law we must give them effect, and we can 
neither supply his omissions, nor disregard his directions. 

There are other questions presented, but except in so far 
as they find a solution in what has been already said, we 
can not undertake to give an answer. There are no facts 
stated to which the advice may apply with any practical 
result. The condition of the estate is not set out, nor any 
estimate of the value of the fund created under the residu- 
ary clause, nor the amount of the liabilities of the estate. 
The inquiries are consequently speculative, and it is not 
in accord with the usages of a Court of Equity to give 
advice except upon submitted facts and where the advice 
can be enforced. -Horah v. Horah, 1 Winst., Eq. 107. 
There is error in the opinion of the Court below that the 
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legacies to the deceased infant children are preserved and 
fall into the residue disposed of in the 7th item. 

The cause will be remanded to the end that further pro- 
ceedings may be had in the Court below in accordance with 
this opinion. 

Error. Reversed and remanded. 








GEORGE H. and ADELAIDE SMITH by their guardian v. R. H. and 
W. H. SMITH, Executors. 


Will—Legacy in Lieu of Dower—Liability of Executor—Commis - 
sioner—Insolvency of Estate—Liability of 
Legatees to Refund. — 


1. Where a will gave certain legacies and devises to a widow in lieu of 
dower, which amounted to less in value than her dower ; Jt was held, 
that such legacies and devises were not assets liable for the debts of 
the testator. 


Where cotton belonging to an estate was shipped by the executors 

to a firm of commission merchants in good repute, who preferred 
claims against the proceeds arising out of their transactions with 
the testator and also with testator’s widow, and while the matter 
was still unsettled the firm failed ; Held, that the executors are not 
liable to the creditors of the estate for the loss. 


3. But if while the demands of the firm are being resisted by the exe- 
cutors and are still unadjusted, the executors ship other cotton to 
the same firm, which is not then notoriously insolvent, and the pro- 
ceeds are lost; Held, that their previous dealings should have put 
the executors on their guard and they are liable to the creditors for 
the loss. 


2 


4. For effecting an arrangement whereby the creditors of an estate 
took $49,500 worth of land in payment of their claims, the execu- 
tors were allowed two and one half per cent commissions, 


5. Where all the devisees under a will, including the plaintiffs and one 
of the executors, took the lands devised to them and for two years 
received the rents and profits, and the estate proving insolvent, then 
surrendered the same ; Held, that as between the plaintiffs and said 
executor, the executor was not chargeable with the rents, 
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6. Where a testator was a prudent business man and his indebtedness 
was apparently small as compared with his estate, and the will set 
aside enough property in his judgment to pay his debts, and where 
the devises were specific (farms) and already in possession of the 
devisees ; and when the value of testator’s estate was so greatly im- 
paired by the effects of a financial crisis and an inability to collect 
debts due the estate, that it proved insolvent ; Held, that the execu- 
tors have a right to call upon the legatees under the will to refund. 


7. Where, the plaintiff having received a legacy of stock, &c., sold the 
same to defendant H, and received in part payment a note of the 
testator and sued upon it, and the executors answer, for the reasons 
stated above, that they have nothing to pay with except the plain- 
tiff’s legacy ; Held, that the equity of the executors to compel the 
plaintiff to refund the legacy is a good counter-claim to the plain- 
tiff’s demand. 


Crvit AcTIoN, heard upon exceptions to a referee’s report, 
at Spring Term, 1878, of Hatrrax Superior Court, before 
Seymour, J. 

The plaintifts by their guardian, W. H. McRary, brought 
this action to recover $763.96, the amount of a bond. which 
was made by W. R. Smith, the testator of defendants, to 
one John R. Herring, and transferred by him to said guar- 
dian ; and demanded payment of the same of the execu- 
tors of W. R. Smith, and of Herring, the endorser. 

The defence set up was a counter claim, the material al- 
legations in reference thereto are as follows: The testator 
devised to plaintiffs, his grand-children, a certain tract of 
land, and personal property, and upon the death of the tes- 
tator, the father of plaintiffs took charge of the same 
together with the personal property thereon under the pro- 
visions of the will, the said Herring having previously been 
in possession thereof. The executors assented to the legacy 
of the stock, &c., and to the delivering the same to the 
guardian, by the father; and the guardian sold a portion to 
Herring for an amount about equal to the sum demanded, 
and received in part payment, the bond declared on. The 
executors took no refunding bond from the guardian, but 
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were induced to pay the legacy, by the fact, that the testa- 
tor owned a very large estate, and was a prudent business 
man; and had directed his executors to sell certain lands, 
including his interest in the “Chatham county lands and 
the academy lot,” and if the proceeds thereof should be 
insufficient to pay his individual debts, they should supply 
the deficiency by disposing of the devises and legacies, 
other than those to his wife. That the testator never had 
title to the academy lot, and it was not conveyed by his 
will; that the will provided that the “river farm” in pos- 
session of Peter E. Smith should go to him upon his dis- 
charging a certain debt to which the testator was security, 
and the “cypress swamp” tract to another devisee upon 
like terms; that in addition to the lands devised, the testa- 
tor at the time of his death was seized of the “ Edward’s 
Ferry” and other tracts, worth about $65,000; and of un- 
disposed of personal property valued at $4,000, and notes, 
&e., to the amount of about $65,000, {scaled value) from 
which the executors expected to realize at least $10,000, 
but owing to the insolvency of some of the debtors, they 
succeeded in collecting only about $5,500. The sum real- 
ized from the crop of 1872, which went into the hands of 
the executors, was about $8,000. The testator’s debts, 
which were known to the executors at the time of their as- 
sent to said legacy amounted to about $25,000, but they be- 
lieved that the property set apart by the testator would be 
sufficient to discharge the same. The deficit was caused 
however by the application of the proceeds of sale of crop 
by commission merchants, to certain debts due them, of 
which the executors had no notice; and also by the ina- 
bility of the executors to sell certain other lands; but they 
have individually become responsible for the balance of their 
testator’s debts. That the lands have depreciated since the 
financial crisis of 1873, and the estate is insolvent. And 
the defendants insist that the personal property delivered 
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by them to the plaintiffs as aforesaid has discharged the 
said bond sued on. And the plaintiffs in their reply among 
other things allege that the defendants were guilty of 
laches. 

At January Special Term, 1878, the case was referred by 
Schenck, J., to J. M. Mullen, Esq., for an account, who re- 
ported substantially as follows: That said testator died in 
June, 1872, and the defendants duly qualified as executors 
to his will; that prior to his death he put certain devisees 
in possession of lands devised to them, and they used and 
enjoyed the same without charge, and were in possession at 
his death ; that in February, 1854, he conveyed to defen- 
dant, W. H. Smith, a tract of land of which he took pos- 
session and has claimed it by virtue of the deed—the said 
tract was also devised to bim by the will, and the inven- 
tory returned by the executors includes said tract among 
the lands of the testator; that on the Ist of January, 1873, 
having ascertained that the debt of Peter E. Smith to which 
their testator was surety exceeded the value of the land 
devised to him, the executors took possession of it, and be- 
ing unable to get a fair price, bid it in for the benefit of the 
estate and have charged themselves with the rents accruing 
therefrom ; that other devisees were permitted to remain in 
possession of their respective tracts, the part used by the 
widow not being worth as much asher dower interest would 
have been; that in January, 1873, the executors directed 
the father of the plaintiffs to retain possession of the prop- 
erty devised and bequeathed to them, but it did not appear 
whether he took possession as agent of the guardian or not ; 
that in March following the guardian, who lives in Wil- 
mington, visited the premises with the executors and with 
their consent took possession of all the property of his 
wards, and sold some of the personal property to said Her- 
ring for the sum of $985 in presence of and with the con- 
gent of the executors, and rented the land to said Herring 
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for a certain number of pounds of lint cotton, and shipped 
$200 worth of cattle to Wilmington; and on the Ist of 
January, 1875, the executors took possession of said prem- 
ises, 

The referee further finds that Herring in part payment of 
the property sold him as aforesaid endorsed and delivered 
the bond sued on, to the guardian; that at the time said 
personal property was turned over to and sold by the guar- 
dian, the executors valued the property set apart in the will 
to pay debts, including net value of the crop of 1872, at 
$24,010, and had no notice at the time the account of sales 
was rendered, of an amount ($2204,65) claimed by B, N & 
S, commission merchants in Norfolk, but had notice of indi- 
vidual debts of their testator amounting to about $25,000, 
and of debts for which he was surety, principally for his 
sons, amounting to $15,000 to $18,000; and at that time 
they valued the other property of the testator, including the 
“Edwards Ferry farm,” at about $42,000; that a great 
many of the notes, &c., proved to be worthless, and the 
lands depreciated in value in 1873; that other lands besides 
those above mentioned were sold and bid in by the execu- 
tors and the rents applied to the payment of debts; that on 
the 1st of January, 1876, finding that they could not sell 
the lands to an advantage, the executors agreed with the 
creditors of the estate, that W. H. Smith should take a part 
of the Edward’s Ferry tract, subject to the rights of the 
widow, at $12,000, and assume debts of testator to that 
amount, (and other devisees took other tracts at certain 
prices upon like terms); that the prices so agreed upon 
were fair and the arrangement advantageous to the estate ; 
that the other part of the Edward’s Ferry tract had been 
previously disposed of, at $5,000, and the tract devised to 
the plaintiffs, at $7,000, which were fair prices; that the 
proceeds of sale of these lands have-been used to pay debts, 
which were unpaid on the Ist of January, 1876, except a 
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small sum due by W. H. Smith on his purchase ; that all the 
other estate (except the land in Chatham county, and that 
devised to the widow, and the personal property delivered 
to the plaintiffs as aforesaid) has been disposed of by the 
executors and applied to the payment of debts, and that 
the unpaid debts, including the note sued on, amount to 
$3549.58. 

The referee says that the executors have made no attempt 
to dispose of the “ home place” of W. H. Smith for the 
benefit of the estate; and that they have not disposed of the 
“academy lot” for the reason that the title was in Peter E. 
Smith , that the executors are not chargeable with the pro- 
ceeds of cotton shipped in 1873 to Baker, Neal and Shep- 
pard, but while the proceeds of the cotton was held by 
them, they failed, and the executors recovered judgment 
against them after their failure, but never collected the 
money ; nor are they to be charged with cotton shipped to 
said merchants in January, 1875; that the executors had 
an intimation of said failure a week or so before it took 
place in February, 1875, but not in time to protect the es- 
tate; that they did not take the funds out of said merchants’ 
hands as they kept an account with them; and that the 
executors are not chargeable with the rents received by the 
devisees during the years 1873,-’74. 

The exceptions to this report which are sufficiently set out 
in the opinion were heard before His Honor and overruled, 
and the plaintiffs appealed. Upon the facts found by the 
referee, His Honor gave judgment for plaintiffs for amount 
demanded, and the defendants appealed, and both appeals 
were heard together. 


Mr. R. O. Burton, Jr., for plaintitfs. 
Messrs. T. N. Hill, and Busbee ¢ Busbee, for plaintiffs- 


Reape, J. The action is upon a bond to pay money exe- 
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cuted by the testator of the defendants, and nothing more 
appearing they would be entitled to recover the amount out 
of the defendant executors as a matter of course. But the 
defendants say that they have no assets with which to pay 
it. And it being referred for an account, it appears from 
the account reported by the referee that that defence is 
true,—that not only have the executors no assets, but after 
having exhausted the assets, the estate is in their debt for 
disbursements and commissions more than $5,000. 

For the purpose however of fixing the executors with 
assets, the plaintiffs file exceptions to the account reported. 
There are twenty exceptions and the papers are very volu- 
minous. We have carefully examined the whole of them 
in detail, and there are few of them involving important 
principles, so as to make it necessary or proper that we 
should consider them elaborately; and therefore we agree 
with His Honor in overruling them except as hereinafter 
stated :— | 

1. The first exception, that the executors are not charged 
with the value of legacies and devises to widow is overruled, 
because the will provides that they shall not be charged 
until all the other property is exhausted, and because they 
do not amount to more than her dower at law. 

2. The second exception, that the executors are not 
charged with the value of the W. H. Smith “home place” 
is overruled, because it was not of the estate of their 
testator. ; 

3. The third exception as to the academy lot is overruled 
for the same reason. 

4. The fourth exception is that executors are not charged 
with the proceeds of cotton shipped to Baker, Neal & Shep- 
pard in 1874 is overruled, because they were in good repute 
and failed. 

5. The fifth exception, that executors are not charged 
‘with cotton shipped to the same firm as above in 1875 is 
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allowed, because although they had not then notoriously 
failed, yet their unfair dealing with the shipment of 1874 
was sufficient to put the executors on their guard: 

6. The sixth exception, that the executors are allowed 
five per cent on the value of the lands ($49,500) which the 
devisees and others took under an arrangement with the 
creditors, the devisees accounting to the creditors for their 
vaiue, is allowed, because five per cent is too much. Two 
and a half per cent is enough. 

7. The seventh exception, that executors are not charged 
with $2,204.20 retained by Baker, Neal & Sheppard out of 
shipment of cotton to them is not allowed, because the tes- 
tator owed them that amount which was to be paid in that 
way. 

8. The eighth exception, that executors are not charged 
with $6,200 retained by W. H. Smith, one of the executors, 
out of his purchase of the Edward’s Ferry place under the 
aforesaid agreement with the creditors, is not allowed, be- 
cause the testator owed him that amount. It is true this 
allows to said W. H. Smith the whole of his debt, whereas 
under the statute now existing he is only entitled to a 
ratable part with other creditors, and if it were not true 
that the plaintiff has also been paid the whole amount of 
his debt, the exception with the proper modification would 
have to be allowed, but from the view which we shall here- 
after present, it is probable that the exception will not avail 
the plaintiff. 

‘9. The ninth exception, that the defendants are not 
charged with the rents of cypress swamp for 1873 and ’74 
is not allowed, because it is one of the tracts devised by the 
testator to his children respectively, and which were de- 
livered over to them by the executors at the close of 1872, 
under the impression that they would not be needed to pay 


debts, and were held by the devisees for the years 1873 and 
°74 without accounting for rent. Of course the executors 




























JUNE TERM, 1878. 





SMITH v. SMITH. 





are accountable to the creditors for these rents until all the 
debts are paid, and if the plaintiffs’ debt has not been paid, 
then they are accountable to the plaintiffs for these rents 
and profits; but as already said it will probably turn out 
that the plaintiffs’ debt has been paid. And furthermore 
just as W. H. Smith and other devisees held the lands de- 
vised to them without rent, so the plaintiffs held lands de- 
vised to them for the same years without rent, and if W. H. 
Smith and the other devisees must account for the rents of 
their lands for the years 1873 and ’74, so must the plaintifis 
account for the rents of the lands devised to them. 

10. The twentieth exception, that the executors are not 
charged with the academy lot is not allowed, because it was 
not of the estate of the testator. 

From the tenth to the nineteenth exceptions inclusive are 
intended to present such a state of facts as will charge the 
executors with negligence in delivering over the legacies 
and devises before the debts were paid, and thereby defeat 
their equity to have the property restored, or an account for 
its value. And as in our opinion there was no negligence 
on the part of the executors the said objections are over- 
ruled, 

The facts relied on to show negligence on the part of the 
executors are substantially these: The testator was a man 
of large estate. The credits due him had a face value of 
more than one hundred and thirty thousand dollars, with 
an estimated value of $10,000. He had also considerable 
personal estate. The crops were estimated at $10,000 or 
$12,000. His landed estate was very large, a portion of 
which was directed to pay debts, and the remainder 
consisting of a number of valuable farms were devised to 
his children, and one of the farms was devised to the plain- 
tiffs who are his grand-children. The testator was supposed 
to owe some $25,000 and to be surety for some $15,000 
more, principally for his children. And where he was surety 
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for his children he charged their legacies with the debt. 
The testator was a prudent business man and was reasona- 
bly supposed to know the state of his affairs. Under this 
state of affairs the executors, one of whom is his son and — 
the other his brother, at the close of the year 1872, some 
six months after the death of the testator, delivered over 
all the specific legacies and devises to the persons entitled 
under the will, supposing that enough was retained to pay 
the debts. Indeed the lands were already in the possession 
of the devisees, placed there by the testator in his life time, 
and the executors did not disturb their possession until it 
was found necessary to take them to pay debts. One of the 
farms aforesaid with all the personal property upon it was 
devised to the plaintiffs, and they were allowed to retain 
both the land and the personal property. 

The plaintiffs now complain that this makes out a case of 
negligence against the executors, and that they can not call 
upon the legatees to refund. 

It is well settled that an administrator or executor must 
look well to his business, and not deliver over distributive 
shares or legacies until he has paid the debts. And that 
the distributees and legatees have the right to consider the 
property delivered over to them as theirs, and can never be 
called upon by the administrator or executor to refund un- 
less some mistake or accident establishes an equity. Here 
we think there was such mistake and ‘accident. The busi- 
ness habits and good sense of the testator, the small amouat 
of his indebtedness, apparently, as compared with his es- 
tate, his setting aside enough property in his judgment to 
pay his debts, not unreasonably induced the executors to 
believe that they might assent to the legacies. The fact 
that the devises were specific—farms—in possession of the 
devisees, made it advisable that they should be delivered 
over as soon as possible. And the pecuniary crisis which 
followed and the inability to collect debts and the depre- 
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ciation of property were an accident against which the 
executors could not. provide. Appreciating this, it seems 
that every one of the legatees and devisees has refunded 
except the plaintiffs, and they are minors. 

The case before us is this: the plaintiffs sold the personal 
property bequeathed to them upon their farm to the defend- 
ant Herring for a note which he held against the testator. 
And then the plaintiffs sue the executors upon this note, 
and the executors answer that they have nothing to pay the 
note with except the legacy which was given to the plain- 
tiffs; that if the plaintiffs would refund to them the legacy, 
then they could pay the note out of the legacy. As that is 
not done, then the executors insist that their equity to have 
the plaintiffs refund the legacy, is a good counter-claim 
against the plaintiffs’ note sued on. And such is our opinion. 

Of course if there are assets in the executors’ hands to 
pay the debts of the estate, this note included, without 
calling upon the plaintiffs to refund, then the executors 
must pay. And as the land in Chatham is unsold, and as 
we have sustained some of the plaintiffs’ exceptions, they 
will be entitled, if they think it worth while, to have the 
land sold and the account reformed. If desired, the clerk 
of this Court will reform the account. 

If the plaintiffs shall not move, then the judgment will 
be reversed, and judgment here for the defendants. 


Per CurIAM. Judgment accordingly. 


Notg.—lIn a case between the same parties on the defen- 
dant’s appeal :— 

ReavE, J. The facts in this case are the same as in the 
case between the same parties at this term, and the princi- 
ples decided are the same,—both parties having appealed. 
The judgment in this case will abide the judgment in that. 
Defendants will recover costs. 

30 
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ARTHUR SPRUILL and wife v. JOHN and T. L. SANDERSON, Ex. 
ecutor-. 


Statute of Limitations. 


An action or proceeding to re-open an account stated and re-adjust a 
settlement. made under the supervision of a Court of competent juris- 
diction, and sanctioned by a decree of the Court, must be brought 
within three years from the rendition of such decree, if the plaintiff 
(or petitioner) be under no disability, and the case involve no equita- 
ble element improper for the consideration of a Court of Law. 


( Whedbee v. Whedbee, 5 Jones Eq. 392; Barham v. Lomax, 73 N. C. 78; 
Ratis v. Winstead, 77 N. C. 238, cited and approved.) 


SrgcraL ProckEDING commenced in the Probate Court and 
heard on appeal at Spring Term, 1878, of Tyrre.t Superior 
Court, before Furches, J. 

The main facts appear in the opinion. The plaintiffs 
asked for an account and settlement of the estate of the de- 
fendants’ testator, and an order therefor was made by the 
Probaie Judge, from which the defendants appealed; and 
upon its appearing that the defendants had instituted a 
proceeding in the proper Court against the feme plaintiff 
and the other heirs of the defendants’ testator for a settle- 
ment of his estate, and a question of fact being raised as to 
whether the feme plaintiff was of full age when said proceed- 
ing was commenced and a final decree therein rendered,—in 
March, 1871,—Eure, J., directed the issue to be submitted 
to a jury in term time; and at Fall Term, 1877, of said 
Court, before Henry, J., it was found that the feme plaintiff 
was born on the 19th of September, 1849, and was of full 
age at the commencement of said proceeding against her 
for a settlement as aforesaid. The summons in the present 
case was issued on the 21st of September, 1876, and the de- 
fendants insist that the statute of limitations is a bar to the 
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relief sought, but His Honor being of a different opinion, 
adjudged that the defendants be required to account, &c., 
from which ruling the defendants appealed. 


Mesers, Mullen § Moore, and J. B. Batchelor, for plaintiffs. 
Messrs. P. H. Winston, and Gilliam ¢ Gatling, for defen- 
dants. 


Surru, C. J. This action is against the defendants as 
executors and testamentary guardians under the will of 
Jesse Sanderson, deceased, for an account and settlement of 
the testator’s estate. The testator died in August, 1868, 
leaving a wife and four children of whom the feme plain- 
tiff is one, to whom he devised and bequeathed his estate. 
The present suit was commenced on the 21st day of Septem- 
ber, 1876, in the Probate Court of Tyrrell county, and the 
plaintiffs in their complaint charge the defendants with 
mismanagement and waste, with a failure to make returns 
of their administration as required by law, and allege fur- 
ther that the defendants caused certain proceedings to be 
instituted in the name of the feme plaintiff and the other 
legatees, her sisters and brother, who were then all infants, 
against them in the late County Court of Tyrrell, in which 
and by means of false and fraudulent accounts rendered, 
the defendants procured to be entered at October Term, 
1860, of that Court, a final decree, declaring to be due the 
defendants, upon their administration account, for charges 
and disbursements in excess of receipts, the sum of seven 
hundred and fifty-three dollars and sixty-four cents, and de- 
mand a full account of the administration. These allega- 
tions are denied in the answer and the defendants say they 
have honestly and faithfully discharged their trusts and 
exercised the large discretion given them in the will for the 
benefit of the estate and the interest of those entitled 
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thereto. The defendants further declare that after the 
feme plaintiff arrived at full age, they instituted an action 
for the settlement of their administration account, against 
the four children of the testator and the husbands of two 
of them, Ann E. and Mary C., and one A. A. Combs and 
wife, creditors of the testator, all of whom were made par- 
ties by service or admission of service of summons and 
complaint, and that in September, 1871, seven months there- 
afier a final decree was made by the Probate Judge, as fol- 


lows:— 

“ This cause coming on to be heard and it appearing to the 
Court that all the defendants have been duly. served with 
summons, as required by law, being the next of kin, heirs 
at law, legatees, devisees, and creditors of Jesse Sanderson, 
deceased, and that the petitioners have filed their final ac- 
count for the settlement of the estate of the said Jesse 
Sanderson, deceased, showing a halance due the petitioners, 
after the settlement of the estate, of twenty-eight dollars; 
and upon the examination of the account and vouchers the 
same appears to be correct in all respects; it is thereupon 
adjudged that the defendants take nothing, and that peti- 
tioners pay costs of suit.” 

The defendants rely on this adjudication and the lapse of 
time thereafter, the space of five years, before the institu- 
tion of the suit, as a bar to an action for an account. This 
defence is met by a replication which avers that at that 
date the feme plaintiff then unmarried, was an inmate and 
member of the family of the defendant, John Sanderson, 
her uncle, and under his influence, and that she signed the 
written admission of services of the summons and com- 
plaint, at his instance and in entire ignorance of her own 
rights and of the legal effects of the act, and in consequence 
of her belief from repeated representations made by him, 
that nothing was coming to her from her father’s estate. 
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The case agreed and submitted to the Judge of the Court 
below sets out many omissions and irregularities of the de- 
fendants in making their returns, and states that no account 
is found in the record on which the decree professes to be 
based. But in the view we have taken of the case, it is not 
necessary to state more in detail the facts admitted on the 
trial. The executors do not seek protection under the pro- 
ceedings instituted in 1860, and mentioned in the complaint, 
but rest their defence upon the decree rendered in Septem- 
ber, 1871, and the long acquiescence of the feme plaintiff 
therein, as a bar to her claim to re-open the account. The 
plaintiffs in their complaint do not undertake to impeach 
this adjudication, nor do they make any references to the 
proceedings of which it was the result. Its operation and 
force when brought out in the answer, are denied only by 
an averment in the replication of its invalidity by reason of 
the improper influences exercised by her uncle on the feme 
plaintiff, which induced her to become a party and prevented 
her from vindicating her own rights. While we do not ad- 
mit that a decree regularly made according to the due 
course of the Court, in a cause properly constituted therein, 
and in which the feme plaintiff was a party, can be as- 
sailed, and its force and operation, while unimpeached by 
a direct proceeding be collaterally questioned by her, it is 
sufficient for our present purpose to say, she is not allowed 
an indefinite time to do so, and to re-open an account thus 
adjusted and determined. We propose to consider as decis- 
ive of the action the effect upon the plaintiff's right of her 
long delay in calling for an account. 

In Whedbee v. Whedbee, 5 Jones, Eq. 392, the Court de- 
clares that closed trusts, as contra-distinguished from open 
and unperformed trusts are within the operations of the 
statute of limitations applicable to the action of account. 
In this case the bill alleged that the defendant’s testator, who 
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was the plaintiff ’s guardian, had settled with his ward, s00n 
after he attained his majority, upon an acconnt submitted 
by the guardian, with examination by the ward and a full 
release executed, It jis also alleged that the guardian was 
@ relative, without children, had repeatedly assured plain- 
tiff of his intentions to make him sole heir of his estate, and 
had in fact prepared and signed a will to this effect ; and 
that the plaintiff under these representations and influences 
had delayed bringing suit, The bill also specified particu- 
lars of errors and false charges and asked that the release 
be set aside and account ordered. The defendant relied 
upon the release and subsequent lapse of time as a bar to 
relief. In delivering the opinion Man ty, J., says :—“ It 
(the bill) was filed nine years after the ward had arrived at 
full age, and eight years after he had had asettlement with 
his guardian, payment in full according to the account 
then rendered, and a release. We think it was too late to 
demand a re-adjustment of the guardian accounts. A 
release taken by a guardian from his ward upon a settle- 
ment soon after the ward arrived at age is looked upon with 
some suspicion in a Court of Equity, and would not be 
regarded as conclusive provided the ward make his appeal 
to the Court in proper time. The parties to such a settle- 
ment bear relations to one another of control and depen- 
dence respectively, which make it unfit that it should be 
conclusive. But it would be equally hard on the other 
hand, after the guardian had tendered and made a prompt 
settlement, that there should be a right in equity indefinite 
in time, to call him into Court and re-open the accounts. 
We think that time must be limited, and asa bill for an 
account is similar to, and in many respects a substitute for 
the old action of account, we limit the term to three years 
From the period when the trust was closed.” 

The facts in our case cannot be distinguished favorably 
for the plaintiffs, from those then before the Court of Equity. 
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‘Here has been an adversary suit conducted in the proper 
Court to a final decree, wherein the feme plaintiff and the 
other legatees, and the husbands of two of them, as well as 
- a creditor of the testator, are voluntary parties ; the decree 
acquiesced in by the plaintiffs for five years, and so far as 
appears still submitted to by the others who have similar 
interests, and unquestioned. These facts certainly impart 
as high sanction to a settlement made by the direct action 
of a competent Court, vested with full jurisdiction to make 
it, as can be asked for a settlement made privately between 
guardian and ward, and in which upon avermentsof undue 
influence and fraud quite as strong, relief was denied. 

In the case of Barham v. Lomax, 73 N.C., 78; where an 
action was brought to cancel a receipt and release given by 
a ward to his guardian, RopMan, J. says: “It seems to 
us under the authorities that the present case falls clearly 
within the rule applicable to those in which Courts of Law 
and Equity have concurrent jurisdiction of the subject 
matter of the action and of the relief demanded and in 
which the statute is applied.” 

So in the recent case of Batts y. Winstead, 77 N. C., 238, 
where a proceeding in a Court of Equity relied on as a bar 
to an account was impeached, the Court say,—“ a guardian 
who is discharged upon such an accounting must always be 
prepared to have its justice investigated, until. he is pro- 
tected by the acquiescence or the delay of the parties in- 
terested.” 

If the case is to be considered as controlled by the statute 
of limitations prescribed in C.C. P. and commencing to run 
only from the date of the decree, as must be held upon the 
principle acted on in Whedbee v. Whedbee, the result would 
be equally fatal to the action, as the bar is now applied, 
not to the mode in which relief is sought, but to the 
relief itself. C. C. P.§ 34. Nor can the plaintiffs derive 
any advantage from par. 9, of § 34; by which in case 
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“of fraud heretofore solely cognizable by Courts of Equity,” 
the operation of the statute is suspended “until the 
discovery. by the aggrieved party of the facts const 
tuting the fraud.” If the remedy under the former law 
and practice, could only be sought in a Court of Equity, 
there is no suggestion of newly discovered evidence of fraud 
or that all the facts, from which it is deduced, have not 
been fully known ever since the adjudication. The conclu- 
sion reached finds some support from the expression of the 
legislative will in paragraph 6 of the section which dis- 
charges the sureties to the bonds of executors, administra- 
tors and guardians from liability, unless the action to 
enforce it is brought within three years next after the breach 
of the bond. The judgment of the Superior Court must be 
reversed and judgment entered here that the defendants go 


without delay and recover their costs. 
Error. Reversed. 








W. D. PEARSALL, Trustee, v. OWEN R. KENAN. 


Statute of Limitation—Legislative Power. 


The legislature has the power to repeal or suspend the effect of a sta— 
tute of limitation or presumption before it operates, and to give 
such repeal or suspension a retroactive effect. 

(Johnson v. Winslow, 63 N. C. 552; Hinton v. Hinton, Phil. 410; Ed- 
wards v. Jarvis, 74. N. C. 315; Hawkins v. Savage, 75 N. C. 133; 
Neely v. Craige, Phil. 187 ; Morris v. Avery, Ib. 238; Benbow v. Rob- 
bins, 71 N. C. 338, cited and approved.) 


Civit Action tried at Spring Term, 1877, of Dupiix 
Superior Court, before Seymour, J. 

The plaintiff as trustee of the “ Dickson fund” brought 
this action against the defendant as surety upon a note of 
John J, Whitehead, principal, made on the 1st of January, 














JUNE TERM, 1878. 473 








PEARSALL v. KENAN. 





1858, for a $1,000. The execution of the note was admitted, 
and the defence set up was the statute of limitations, the 
defendant’s counsel insisting that he had a vested right to 
the period which elapsed between the making of the note 
and the 10th of February, 1863 (Laws 1863, ch. 34) the 
date of the first act suspending the statute of presumptions 
of payment, which with the lapse of time from January 
1st, 1870, and the commencement of the action, constituted 
a bar to the plaintiff’s recovery, and that the legislature 
had no power to suspend the statute of limitations, retro- 
spectively. His Honor held otherwise, and gave judgment 
for plaintiff, from which the defendant appealed. 


Messrs. J. N. Stallings and Merrimon, Fuller § Ashe, for 
plaintiff. 
Mr. W. A. Allen, for defendant. 


Reape, J. After an action is barred or presumption of 
payment has arisen by lapse of time under a statute,— 
whether the legislature has the power to prevent a defen- 
dant from availing himself of the defence, seems not to be 
settled by the authorities. In Cooley’s Const. Lim. pp 365, 
369, it is said that the legislature has not the power, and in 
a note there isa reference to quite a number of decided 
cases which I have not verified. In Johnson v. Winslow, 63 
N. C. 552, what is said in Cooley is cited arguendo, but the 
point was not before the Court, and no additional force is 
given to it. In Hinton v. Hinton, Phil. 410, without any 
reference to Cooley, it is intimated that the legislature has 
the power. But the point is not now before us, and there- 
fore nothing that we could say "pon it would have the force 
of a decision. We notice it only because it was in the ar- 
gument before us. 

The point in this case is not whether the legislature has 
the power to destroy the effect of a statute of limitation or 














474 IN THE SUPREME OOURT. 








PmaRsaL. v. Kenan. 


presumption after it has operated by lapse of time, but 
whether it can repeal or suspend it before it operates. To 
repeal, is a universally recognized power ; to suspend, is a 
kindred and lesser power ; and so far as we know has never 
been doubted. Cooley’s Const. Lim. 891. And at page 
365, note 1: “The statute of limitations may be suspended 
fer a period as to demands not already barred. Wardlaw 
v. Buzzard, 15 Rich. 158.” And the statutes now under 
consideration have been held valid by this Court in a num- 
ber of cases too tedious to mention. Hdwards vy. Jarvis, 74 
N. C. 315 ; Hawkins y. Savage,'75 N.C. 133; Neely v. Craige, 
Phil, 187 ; Morris v: Avery, Ib. 238; Benbow v. Robbins, 71 
N. C. 338, and the cases before cited. 

It is insisted for the defendant that he had a vested right 
when the statute of 1863.was passed, and that the statute 
destroyed that right. What was his vested right? He 
owed the debt; it was due; if he had been sued on it, he 
had no defence. There was no statute of limitation or 
presumption that would have availed him. The most that 
he had was an expectancy that the plaintiff would forbear 
to sue him until the presumption would arise that he had 
paid it; and the legislature, because it had deprived the 
plaintiff of the right to sue, or had at least restricted the 
right for the ease of the defendant, deprived the defendant 
of the privilege of reaping any advantage from the restric- 
tions which had been put upon the plaintiff. That is all, 
and it is nothing of which the defendant had the right to 
complain. 

The three years statute does not avail the defendant, be- 
cause the cause of action was prior to the Code, § 16. The 
Clerk of this Court will deduct the credits and calculate 
the interest, and report, and there will be judgment here 
accordingly ; for which the clerk will be allowed $5. 

Per Curiam. Judgment accordingly. 
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CHARLES H. JOHNSON v. W. H. PARKER and others. 
Statute of Limitations—Adverse Possession—Color of Title. 


1, The provisions of the Rev. Code ch, 65 § 1, relative to the time of 
commencing actions, govern all cases where the cause of action 
accrued prior to the adoption of the C. C, P., Title IV, 


2. Seven years exclusive adverse possession of land under color of title 
will protect the occupant from the claim of the true owner, unless 
such owner be under some disability, and in that event, his right 
must be asserted within three years from the removal of the disa- 
bility. 


Crvi Action to recover Possession of Land tried at Spring 
Term, 1877, of Prrr Superior Court, before Eure, J. 

Previous to the year 1826, Howell Hearne owned a tract 
of land in Pitt county, and in that year conveyed it toJohn 
A. Atkinson in trust to secure debts due to B. A. Atkinson, 
but remained in possession thereof; and in 1833, he con- 
veyed it in fee to said B. A. Atkinson, but continued to 
remain in possession ; and in the same year Atkinson con- 
veyed to Charles Johnson, the father of plaintiff, who 
married the daughter of Hearne, and he and Hearne lived 
together on said land until August 15th, 1835, when John- 
son died leaving him, surviving, a widow—Hearne’s 
daughter—who two days after her husband’s death gave 
birth to the present plaintiff his only heir at law. About 
a month thereafter Hearne died leaving him, surviving 
Violetta Johnson—mother of plaintiff—Rufus Hearne and 
Alumina, then the wife of H. G. Parker and the mother of 
the defendants. The additional facts appear in the opinion. 
His Honor held that the plaintiff’s right of action was 
barred by the statute of limitations and upon this point 
the case turns in this Court. Judgment. Appeal by 
plaintiff. 








| 
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Messrs. Gilliam ¢ Gatling, for plaintiff. 
Messrs. Jarvis ¢ Sugg and D. M. Carter, for defendants. 


Bynum, J. All the exceptions taken during the progress 
of the trial in the Court below were decided in favor of the 
plaintiff, except one, and as the judgment was in favor of 
the defendants, only the plaintiff’s exception which was 
overruled is the subject of review ; and while we think that 
exception was decided correctly, it is unnecessary to 
dwell upon it as in our view of.the case it becomes im- 
material. 

In 1837 or ’38, the three heirs at law of Howell Hearne 
who had no color of title himself, took possession of the 
land in controversy and made an actual division of it into 
three equal parts by metes and bounds, each one taking 
possession of and occupying adversely his or her share. 
Violetta, one of the said heirs, conveyed her share by deed 
reciting the division to one Robertson, and from him it came 
to Parker, the husband and father of the defendants, who are 
his widow and children, in December, 1848, by mesne con- 
veyances. Rufus, another heir, sold and conveyed his share 
to the said Parker in 1841, by deed with the like recital. 
Alumina, the remaining heir, and wife of Parker, died, 
leaving three children, her heirs at law, all of whom con- 
veyed by deed the share derived from their mother to the 
said Parker,—one of them, on the 28th of April, 1859, a 
second, on the 29th of July, 1859, and the third, on the 26th 
of April, 1860. Parker claiming under these deeds re- 
mained in the exclusive adverse possession of the land 
from their respective dates until his death, in 1872, and 
those from whom he derived title occupied and held the 
land exclusively and adversely from the said division 
in 1837 or ’38, until they conveyed to Parker as we have 
just stated. 

The plaintiff claims as the sole heir at law of his father, 
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Charles Johnson, who claimed by mesne conveyances from 
Howell Hearne, dated in 1833, under whom the defendants 
also claim. Charles Johnson, the father of the plaintiff, 
died on the 15th of August, 1835, and the plaintiff was born 
two days thereafter, to wit, August 17th, 1835, and became 
of age, August 17th, 1856. 

This action was begun on the 14th of October, 1872, and 
the defendants rely upon the statute of limitations as a bar 
thereto ; Rev. Code ch. 65, § 1; this being a case where the 
right of action having accrued prior to the adoption of 
C. C. P. is not governed by its provisions, though they do 
not as affecting this case materially vary from the provi- 
sions of the Revised Code. 

The title of the plaintiff accrued to him at his birth, 
August 17th, 1835, being thirty seven years before the com- 
mencement of the action. He arrived at age on the:17th 
of August, 1856, or sixteen years before this action was 
begun. Deducting the time of the plaintiff’s disability of 
infancy and the time of the suspension of the statute of 
limitations, to wit, from the 20th of May, 1861, to the 1st 
of January, 1870, more than seven years remained after the 
removal of his disabilities and the counting out of the 
period of the suspension of the statute, before he commenced 
this action. 

The statute of limitations applied to this state of facts 
declares that the action shall be commenced within three 
years next after full age, or the plaintiff “in default there- 
of shall be utterly excluded and disabled from any entry 
or claim thereafter to be made.” The plaintiff’s right of 
action was therefore barred as the Court below held. 

No error. Affirmed. 

















MARGARET A. NEELY and others v. JULIUS A. NEELY and 
others, 


Tenants in: Common—Adverse. Possession. 


The possession of one tenant in common being the possession of all, 
nothing less than a sole possession of twenty years by a co-tenant, 
without any demand or claim of another co-tenant to rents, profits 
or possession, he being under no disability during the time, will 
raise a presumption in law that such sole possession is rightful, and 
protect it. 


(Covington v. Stewart, 77 N. C. 148; Linker v. Benson, 67 N. C. 150, 
cited and approved.) 


SpectaL ProceepIne commenced on the 7th of Septem- 
ber, 1874, in the Probate Court and transferred to and 
heard at January Special Term, 1878, of Rowan Superior 
Court, before Kerr, J. 

The plaintiffs filed a petition for partition of real estate, 
alleging that they and the defendants were tenants in com- 
mon of the same. The defendants denied the tenancy in 
common and pleaded adverse possession for twenty years, 
sole seizin, and statute of ‘limitations. The fucts are as 
follows :— 

In the year 1831, Alexander Neely being the owner in 
fee of the land in controversy died leaving a last will and 
testament in which he devised said land to two of his 
children, Julius and Euphemia; the latter died in August, 
1843, at the age of about twelve years, leaving as her only 
heirs at law the said Julius Neely, and Nathan and Franklin 
Neely, who were her brothers. The land was rented by the 
guardian of the said children of the testator after the death 
of his widow, and the rents collected by the guardian and 
divided among the children entitled, up to the 8th of 
March), 1849. 

The said Julius became of age on the 28th of February, 
1849, and was in possessien of the land from the said 8th 
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of March until his death in 1874, during which period he 
paid the taxes upon the same, and received the rents with- 
out accounting to any one; and it was admitted that during 
his life time he bought the interest of his brother Nathan 
in said land. 

The said Franklin died in 1858, devising his lands to his 
three children, the plaintiffs in this suit, who now claim 
the interest of their ancestor in the land which descended 
to him as one of the heirs at law of the said Euphemia, and 
insist that they are tenants in common with the defendants 
(who are in possession as the heirs at law of the said Julius) 
and are therefore entitled to one-sixth of the land. 

There was no evidence showing a demand upon Julius 
by Franklin Neely during his life time ‘or by the guardian 
of his children after his death, for the rents of the land or 
any part thereof; nor was there any evidence of a refusal 
on the part of Julius Neely to account for the same. 

Upon these facts His Honor was of the opinion that the 
defendants had failed to sustain their pleas, and adjudged 
that they were not sole seized but tenants in common with 
the plaintiffs of the land in controversy, and ordered the 
case to be remanded to the end that a writ of partition may 
issue, from which ruling the defendants appealed. 

Messrs. J. S. Henderson and W. H. Bailey, for plaintiffs, 
cited and remarked upon Linker v. Benson, 67 N. C., 150; 
Day v. Howard, 73 N. C.,1; Covington vy. Stewart, 77 N. C., 
148; Johnson vy. Winslow, 63 N. C., 555; Howell v. Buie, 64 
N. C., 447; Benbow v. Robbins, 71 N.C., 338; Cloud v. Webb, 
3 Dev. 317; 4 Dev. 290. 

Mr. Kerr Craige, for defendants. - 


Bynum, J. As there was no evidence of an adverse hold- 
ing by the defendants, and those under whom they claim, 
and as the plaintiffs and defendants are tenants in common 
of the premises in question, and as such the possession of 
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one party is the possession of the other, nothing less than a: 
sole possession of twenty years by a co-tenant without any 
demand or claim by another co-tenant to rents, profits, or 
possession, he being under no disability during the time, 
will raise a presumption in law that such sole possession is 
rightful and protect it. This has been decided by numer- 
ous cases of which it is necessary only to cite two recent 
ones, Covington v. Stewart, 77 N.C. 148; Linker vy. Benson, 
67 N.C.150. Eliminating the time of the suspension of 
the statute, no such possession appears or is alleged here. 


Plaintiffs’ brief cites all the cases. 
No Error. Affirmed. 








. JAMES PARKER and others v. MARY A. BANKS.: 


Adverse Possession—Mortgage Sale—Notice. 


1. Adverse possession is an actual, visible and exclusive appropriation 
of land, commenced and continued under a claim of right, with the 
intent to assert such claim against the true owner, and accompanied 
by such an invasion of the rights of the opposite party as to give 
him a cause of action. 

2. As the law never presumes a wrong, he who asserts an adverse 
possession against the better title must prove it, as well as allege it. 

8. A mortgagor in possession being the tenant of the mortgagee, his 
possession is not adverse to the mortgagee. 

4. A deed by the mortgagor in possession to a third party, with notice 
of the mortgage, conveys only the equity of redemption, and does 
not pass such a colorable title as may ripen by possession into an 
absolute legal estate. 

5. Registration of a mortgage is notice to all purchasers from the 
mortgagor subsequent to such registration. 

4. Where a mortgage is given to secure several notes falling due at dif- 
ferent times, the possession of the mortgagor or his assignee is not 
to be deemed hostile to the mortgagee until the maturity of the last 


note. 
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‘7. Mere knowledge on the part of the mortgagee, that the mortgagor 
has conveyed an absolute estate in the mortgaged property to a third 
party, does not estop the mortgagee from asserting at any time his 
legal rights against such third party, 

8. While it is a general rule that a power of sale undera mortgage 
deed must be executed by the mortgagee in person, yet if such sale 
be conducted by the attorney of the mortgagee, who subsequently 
ratifies the same by making the necessary deed for the property, the 
mere fact that the sale was conducted by the attorney in the absence 
of the mortgagee will not invalidate the title derived thereby. 


9. Where a mortgage deed directs a cash sale upon default of the 
mortgagor he can not be heard to complain that the mortgagee sold 
on credit and made title to the purchaser, as such sale and convey- 
ance extinguish the mortgage debt to the extent of the purchaser's 
bid. 

(Baker v. Evans, 2 Car. L. R. 614; Wellborn v. Finley, 7 Jones 228 ; 
Flemming v. Burgin, 2 Ire. Eq. 584; Leggett v. Bullock, Busb. 283 ; 
McLennan v. McLeod, 70 N. C. 364; Slade v. Smith, 1 Hayw. 248, 
cited and approved.) 


Civit Action, tried at Spring Term, 1878, of PERquIMANs, 
Superior Court, before Furches, J. 

This action was brought on the 2d of July, 1877, to re- 
cover possession of a tract of land, and the facts stated in 
the case agreed are as follows :— 

Previous to 1868, T. F. Banks was seized in fee and in 
actual possession of a tract of land in Terquimans county 
containing 960 acres. On the 10th of January, 1868, David 
Parker became the owner of the same by purchase at exe- 
cution sale and took a deed from the sheriff. On the 16th 
of December, 1868, Parker at the request of Banks sold the 
land to C. C. Pool, and took a deed of trust to secure the 
payment of the notes for the purchase money,—one for 
$600 and three for $1,000 each due severally on the first 
day of January, 1870,-’71,-"72-’73, with power of sale in de- 
fault of payment of either at maturity. Pool paid the first 
note in June, 1870, and the second, in December, 1871, and 
made no other payment, but conveyed to Banks 220 acres of 
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the land by metes and bounds, of which conveyance Parker 
had notice. Banks remained in possession under Parker 
after the sheriff's deed and the trust deed of Pool were exe- 
cuted, and accepted said deed for 220 acres from Pool, the 
mortgagor, and lived thereon until his death in 1878. 

In June, 1872, Pool made a second deed of trust to Parker 
by which he conveyed the larger part of said land (740 
acres) tosecure other debts; and also other real and per- 
sonal property, with power of sale in default of payment of 
the debts secured. 

On the 10th of February, 1875, Parker sold the: whole 
tract (960 acres) after advertising as provided in the deeds, 
and Joseph Parker, one of his sons, bid off the land for the 
plaintiffs, who are also his sons. The sale was made by 
the attorney of Parker, and no money was paid to the attor- 
ney on the day of sale, but Parker directed him to prepare 
a deed for him to execute to the plaintiffs for the land; 
‘ Parker died soon thereafter without having executed the 
deed, and upon proceedings instituted to which the defen- 
dant and Pool were parties, one White was appointed trus- 
tee under said deeds, and by a judgment of the Court 
therein, said trustee executed a deed to the plaintiffs, but no 
money was paid tothe trustee. Neither the defendant nor 
Pool had actual notice of said sale. - All of the land con- 
veyed by the second deed has not been sold, and it is in- 
sufficient to pay the debts secured. 

The plaintiffs are the devisees and legatees of said Parker, 
and brought this action to recover the said 220 acres, and 
the defendant is the widow of said Banks, and has been in 
pessession of the same since her husband’s death. [is 
Honor upon the case agreed gave judgment for the defen- 
dant and the plaintiffs appealed. The case was argued in 
this Court by Messrs. Gilliam ¢ Gatling for plaintiffs, and 
Mr. J. W. Albertson, for defendant. 

Bynum, J. The mortgagor in possession sold and con- 
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veyed to his tenant, also in possession, the mortgage having 
been duly registered prior to the sale by the mortgagor. 
It is insisted that the purchaser having continued in pos- 
session for seven years after his purchase before the begin- 
ning of this action is protected by the statute of limitations 
against this action by the assignee of the mortgagec. 

It is well settled that the mortgagor is the tenant of the 
mortgagee, and therefore that his possession is not hostile 
or adverse to the mortgagee; nor can the mortgagor make 
any lease or contract respecting the mortgaged premises 
effectual to bind the mortgagee or prejudicial to his title; 
neither can the assignee of the mortgagor hold possession 
adverse to the mortgagee, unless the assignee has taken a 
conveyance without notice. 

But where a bona fide purchaser from the mortgagor en- 
tered without notice of the mortgage (which was not reg- 
istered till after the commencement of the ejectment suit) 
and he and those claiming under him had been in the con- 
tinual possession of the premises claiming under color of 
title for more than the time limited by statute, it was held 
in this State sufficient to bar the mortgagee or any claiming 
under him. Baker v. Evans, 2 Car. L. R. 614. And such 
is the general doctrine. Perkins v. Pitts, 11 Mass. 125; 
Newman y. Chapman, 2 Rand. (Va.) 93; Angel on Limita- 
tions, 554; Wellborn vy. Finley, 7 Jones 228. Apply these 
principles to our case:— 

It was virtually decided in Flemming v. Burgin, 2 Ire. 
Eq., 584, that a registered mortgage is notice to a subse- 
quent purchaser from the mortgagor. This decision has 
been approved and affirmed in Leggett v.:Bullock, Busb. 283, 
and in McLennan v. McLeod, 70 N. C. 364, and such being 
the obvious policy and purpose of our registration laws, as 
well as the convenience and good sense of the thing, it may 
now be considered as settled in this State, that the purcha- 
ser from the mortgagor or the mortgagee, after a mortgage 
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duly registered, is a purchaser with notice. Adams Eq. 
152; 2 Kent 172. 

The intestate of the defendant, then, purchased with no- 
tice of the mortgage and took only such title as the mort- 
gagor had, and subject to all the stipulations contained in 
the mortgage deed. He simply took the place of the mort- 
gagor, and as the mortgagor can not claim adversely to the 
mortgagee, neither can his assignee with notice. The right 
of the purchaser can in no case go beyond his own title, 
and whatever appears in the registered mortgage is as 
much an integral part of his title as if it had been inserted 
in his deed from the mortgagor. Such notice therefore is 
of the most conclusive nature and is insusceptible of being 
rebutted or explained away. 2 White & Tudor’s Eq. Cases, 
21, LeNeve v. LeNeve, and notes. 

The defendant acquired by the purchase only that which 
the mortgagor could rightfully convey, to wit, the equity 
of redemption in the land; and nothing short of the pay- 
ment and discharge of the mortgage debt, will change his 
relations with the mortgagee. Adams Eq. 110. It follows 
that the deed from Pool to Banks, a purchaser with notice, 
conveyed the equity of redemption only, and that such 
title is not that colorable title, a possession under which for 
seven years will bar the mortgagee’s right of action. The 
only limitation upon the mortgagee’s right of action in this 
case is contained in C. C. P. § 31 (3) which prescribes that 
where the mortgagor has been in possession, the action for 
foreclosure or sale shall be brought by the mortgagee within 
ten years after forfeiture of the mortgage, or after the power 
of sale became absolute, or. within ten years after the last 
payment on the debt. Such time has not elapsed in this 
case. 

Take another view of this action: Even assuming that 
Pool’s deed to Banks was a colorable title, it has been long 
settled that the possession under it, to bar an action under 
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the statute, must be an adverse possession. The constructive 
possession was in thé mortgagee, and that continued until 
an adverse possession commenced, and that adverse posses- 
sion must have continued seven years before the right of 
possession of the first grantee could be lost. Slade y. Smith, 
1 Hayw. 248. But the law never presumes a wrong; hence 
he who alleges an adverse possession against the better title, 
must show it, as well as allege it. 

What is an adverse possession? The term “adverse pos- 
session ” says Angel on Lim. 467, “is familiar in the mod- 
ern common law as denoting disseizin upon which an ad- 
verse title is founded; the old term ‘disseizin’ being ex- 
pressive of any act, the necessary effect of which is to 
divest the estate of the former owner.” Preston on Abstracts 
of Title, 383; 2 Ld. Raym. 829. A disseizin is where one 
enters, intending to usurp possession, and to oust another 
of his freehold; and to constitute an actual disseizin, or 
one in fact, there must be a tortious entry and an expul- 
sion. Coke on Litt. 153; Bradstreet v. Huntingdon, 5 Pet. 
440, and cases cited. Mr. Angel again says “that the 
clearest and most comprehensive definition of a disseizin 
and adverse possession, is, an actual, visible, and exclusive 
appropriation of land, commenced and continued under a 
claim of right,”’—the claim must be adverse, and accompa- 
nied by such an invasion of the rights of the opposite party, 
as to give him a cause of action. It is the occupation with 
an intent to claim against the true owner, which renders 
the entry and possession adverse; and it is the settled doc- 
trine that this question of adverse possession, as one of in- 
tention, ought to be found by the jury, or in some other 
way ascertained as an essential fact, without which the 
quality of the possession can not be determined. Taylor v. 
Horde, 1 Burr. 60; Smith y. Burtis, 9 Johns, 180; 5 Pet. 402, 
Angel on Lim. 476. 

Apply these principles to the facts in the case agreed: 
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Pool was the mortgagor, Parker, the mortgagee, and Banks, 
the tenant in possession. Banks was already in possession 
as the tenant of Parker when he received the deed from 
Pool ; therefore he made no entry and expulsion under a 
claim of right. Itis not stated as.a fact, nor is there any 
evidence warranting such a conclusion, that after the deed 
to him by Pool, Banks changed his relations as tenant of 
the mortgagee and occupied the land adversely to him. 
Nor is it agreed as a fact, that subsequent to the execution 
of the deed, the occupation of Banks was with the intention 
to claim title adverse to that of the mortgagee. Indeed the 
case agreed states no facts accompanying the possession of 
Banks tending to repudiate the title of Parker. The only 
facts relied on are that Banks while in possession under 
Parker received a deed from Pool, the mortgagor, and con- 
tinued to reside on the place as he had done theretofore, 
until his death, after which, his wife the defendant contin- 
ued the possession until this action was begun. [t is not 
stated that Banks while in possession either disavowed the 
title of Parker or his tenancy under him, or that he claimed 
the land as his own, as by refusing to pay rent, by returning 
it for taxation, or by acting in any other manner in hos- 
tility with his relations as tenant of the mortgagee. The 
deed from Pool does not profess upon its face to convey the 
legal title, or any interest adverse to the title of Parker, but 
only such estate as a mortgagor could rightfully convey. 
We have before seen that having bought with notice of the 
trust, Banks acquired only the equity of redemption, and 
stood in the same relation to the mortgagee as if he him- 
self had executed the mortgage to Parker. He therefore 
could not have been misled to suppose that he got title for 
anything more than the right to redeem on payment of the 
money secured in the mortgage. 
The several deeds are filed as a part of the case, and the 
operative words of the one in question, are,—“ have granted 
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and sold, and by these presents do hereby sell and convey 
to the said T. F. Banks and his heirs, all our right, title and 
interest in a certain tract of land * * * to have and to hold 
the above described land and premises” &c. Such a deed 
is but a quit claim and well adapted to convey the equity of 
redemption only; and though it might operate as color of 
title toa purchaser without notice, we find no authority 
that it has such effect against the mortgagee, where the 
purchase is with notice and by the tenant in possession. 
The defendant therefore must fail upon this part of the case, 
for whether the deed operates as color of title or not, no 
adverse possession is shown by the case agreed, or can be 
fairly inferred from the facts stated. 

There is still another view of this case, even assuming 
that the deed to Banks was color of title, and his possession 
under it was adverse to the mortgagee: From what point 
of time does the statute of limitations begin to run against 
the mortgagor or his assignee, the plaintiff? This must be 
determined by the provisions of the mortgage. The notes 
were given by Pool to Parker for the purchase money of 
the land mortgaged, and fell due respectively on the first day 
of January, 1870,’71, ’72,’73; and the conditions of the trust 
are “to secure the payment to the said Parker of the notes 
aforesaid, and all interest that may accrue upon them ; and 
the said Parker shall nave the right and option at any time 
after the falling due of one of the first, or any one or more 
of the notes aforesaid, if the said Pool shall fail to pay the 
same and interest, to advertise,” &c. The first note, due 
January ist, 1870, was paid in June, 1870, and the note 
due January Ist, 1871, was paid in December, 1871, within 
less than seven years from the beginning of this suit, which 
was begun in July, 1877. The condition of the mortgage 
was a continuing one,—to pay in installments, at several 
times—and the mortgagee could await the maturity of the 
last note before an entry and sale, or elect to treat the non- 
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payment of the first, or any subsequent note at maturity as 
a forfeiture of the mortgage. Certainly, Pool on the regular 
payment of the notes had the legal right of redemption, 
until the non-payment of the last note when it fell due ; and 
no reason is perceived why he had not the same right when 
the note of 1872 fell due, after the mortgagee elected to 
waive the forfeiture of the mortgage by receiving payment 
of the two notes of 1870 and 1871 after maturity. 

This doctrine of election to waive or enforce a forfeiture 
is discussed in Fowle vy. Ayer, 8 N. H,67; and in Angel on 
Limitations, 470, and notes. The exercise of the right of 
election was a matter within the sound discretion of the 
mortgagee, to be determined by a prudent consideration of 
the interests of the parties to the trust, and his action is 
binding upon a mere volunteer claiming as a purchaser 
with full notice. 

Two other objections have been urged against the recovery 
of the plaintiff: The first is, that Parker the mortgagee had 
notice of the conveyance from Pool to Banks, and is there- 
fore estopped by matter in pais from disputing his title. 
The facts upon which we are to act are thus stated in the 
case agreed : “ In December, 1869, Pool conveyed to Banks 
220 acres of the land by metes and bounds of which Parker 
had notice.” When or how did he receive notice? and 
did he assent to the sale? He received no part of the pur- 
chase money, and no part of the mortgage debt was dis- 
charged, and there is no evidence that the mortgaged land 
exceeded in value the debt secured. There is no ingredient 
of an estoppel in the case, and nothing of an acquittance 
or release in writing under the statute of frauds from the 
mortgagee, is shown. 

The last objection is thus stated in the case agreed: “ The 
sale was made by the attorney of Parker, and no money was 
paid to the attorney on the day of sale, but Parker directed 
his attorney to prepare.a deed for him to execute to the 
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plaintiffs for the land.” Parker died soon thereafter with- 
out having executed the deed. It is generally true that a 
mortgagee with power of sale can not execute the power by 
attorney and in the absence of the trustee. But it has also 
been held that when a sale under a mortgage is conducted 
by the attorney of the mortgagee in his absence, and the 
mortgagee, in whom the legal title as well as the power of 
sale coupled with an interest is vested by the mortgage, 
subsequently ratifies the sale by making the necessary deed 
for the property, the mere fact that the sale is conducted 
by the attorney in the absence of the mortgagee will not 
render the title derived therefrom, void. Munn v. Burgess, 
70 Til. 604. 

Though no deed was actually executed by the mortgagee 
in our case, it sufficiently appears that he afterwards ratified 
the sale, and was only prevented by death from makingthe 
deed. We think that was sufficient here. It is not at all 
material whether the purchase money was paid or not, as 
the mortgagee’s debt was extinguished to the amount of the 
bid, and the payment was a matter between him and the 
purchaser which does not affect this action. The power of 
the substituted trustee to execute the deed if the sale was 
valid is not disputed. Upon the case agreed therefore we 
hold that the statute of limitations does not bar the action 
and that the plaintiff is entitled to recover. There is error. 
Judgment reversed and judgment here for the plaintiff upon 
the case agreed. 

PER CURIAM. Judgment reversed. 
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THOMAS C. DICKENS v. EVELINE BARNES. 


Description of Land—Color of Title—Parol Evidence. 


A deed conveying land and describing it as “one tract of land lying 
and being in the county aforesaid, adjoining the lands of A and B, 
containing twenty acres more or less,” does not constitute color of 
title, and possession under it is not adverse. Such description is in- 
sufficient and can not be aided by parol proof, 


(Capps v. Holt, 5 Jones Eq. 153; Hinchey v. Nichols, 72 N. C. 66; 
Brown v. Coble, 76 N. C. 391, cited and approved.) 


CrviL Action, to recover Land, tried at Spring Term, 
1878, of Hattrax Superior Court, before Seymour, J. 

The referee to whom the case was referred reported as 
follows: It is admitted that unless the defendant can show 
seven years adverse possession under known and visible 
boundaries and under colorable title, the plaintiff is entitled 
to recover the possession of the land in dispute. The facts 
found are,—that defendant has been in adverse possession 
under known and visible boundaries since the 20th of March, 
1863; that the summons was issued on the 27th of Septem- 
ber, 1877; that the colorable title under which defendant 
claims, is a deed to her from one John J. Phelps, dated in 
said month of March, 1863, and in which the land is des- 
cribed as follows,—“ one tract of land lying and being in 
the county aforesaid, adjoining the lands of John J. Phelps 
and Norfleet Pender, containing twenty acres more or less.” 
The referee held that the defendant’s possession was not un- 
der colorable title and that the plaintiff was entitled to 
recover, to which conclusion of law the defendant excepted. 
His Honor sustained the exception and gave judgment for 
defendant for costs, and the plaintiff appealed. 


Mr. T. N. Hill, for plaintiff. 
No counsel in this Court for defendant. 
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Farrciotu, J. It is conceded that plaintiff can recover 
unless the defendant has acquired the right of possession 
under the provision of C.C. P., § 20, which declares that 
seven years possession of real property, under known and 
visible lines and boundaries and under colorable title, shall 
perpetually bar an entry or action against such possessor. 
And it is conceded that defendant has been in adverse pos- 
session of the locus in quo, under known and visible lines 
and boundaries more than seven years, but colorable title is 
denied. That question depends on the description in a 
deed from John J. Phelps to the defendant, conveying “ one 
tract of land lying and being in the county aforesaid, ad- 
joining the lands of John J. Phelps and Norfleet Pender, 
containing twenty acres more or less.” There is nothing 
else in the deed or in the record to aid this description, 
and its construction is alone for the Court. 

The general rule of law is that the possession must com- 
mence under a claim or color of title which purports to be 
valid. If the claim of the party be invalid on its face, or 
if the deed under which he claims be void, or insufficient in 
form to pass title, or the description therein be fatally de- 
fective, in such cases the possession is not adverse under our 
statute ; because the party acquiring possession must be 
presumed to know the law and to see that in such cases 
there is no color of title, and therefore he is presumed not to 
have the animo domini which is always essential in an adver- 
sary possession. “Colorable title” then in appearance is 
title, but in fact is not, or may not be any title at all. It is 
immaterial whether the conveyance actually passes the title 
to property, for that is not the inquiry. Does it appear to 
do so, is the test; and any claim asserted under the pro- 
visions of such a conveyance is a claim under color of title, 
and will attract the protection of the statute of limitations 
to the possession of the grantee if the other requisites are 
performed. 
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Turning then to the description in the matter before us, 
is it sufficient? Tried by the above rules and by our decis- 
ions, we are compelled to say that it is not. It fails to 
identify or to furnish the means of identifying, under the 
maxim, id certum est quod certum reddi potest, the land in pos- 
session of the defendant, the locus in quo. It gives neither 
course nor distance of a single line, nor a single point, stake 
or corner any where to begin at. Does the tract lie on the 
north, south, east or west side of the lands of Phelps and 
Pender? What course would the surveyor take if he had 
a beginning point? These questions can not be answered 
by the aid of facts dehors the deed, established by parol 
proof, because it is a patent ambiguity, a question of law 
for the Court and not one of fact for the jury. 

In Capps v. Holt, 5 Jones, Eq., 153, the call was for “a 
tract of 150 acres lying on watery branch in Johnson county ; 
and that was held to be too vague. In Hinchey v. Nichols, 
72 N. C., 66, the land was described as lying on “a big 
branch of Luke Lee’s creek,” and it was held fatally defective 
and incapable of help by parol evidence. These cases we 
think dispose of this case. , 

In Brown v. Coble, 76 N. C., 391, this Court held the des- 
cription was susceptible of explanation, and was therefore 
sufficient. It was “a tract of land in said county on the 
waters of ‘Stinking Quarter,’ adjoining the lands of—, of 
which Brown died seized and possessed.” 

Nothing is described in the present case; and to establish 
a corner by proof, would be to make a corner instead of 
finding one, and fitting the description to it. There is error. 
Let judgment be entered for the plaintiff. 

Error. Judgment reversed. 
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W. P. MATTHEWS v. W. S. COPELAND and WM. BARROW. 


Rents—Husband and Wife—Offcial Bond. 


1, The rents of a wife’s land (prior to the adoption of the constitution 

of 1868) accruing in the life-time of the wife, or of the husband sur- 
viving her and having an estate by the curtesy for life, belong to 
the husband and not to the heir of the wife; he is entitled to the 
land at the death of the husband ; 
Therefore, where land was sold by a clerk and master in 1853 under 
a decree for partition among tenants in common, the husband and 
wife being entitled to a share in right of the wife; and the wife 
died in January 1868 and the husband in December 1873, without 
having received said share ; Jt was held, in an action by the heir of 
the wife upon the bond of said clerk, that he was entitled to recover 
his share of the principal money realized by said sale, with interest 
from the death of the husband—the proceeds of sale standing as 
and for the land, and the interest thereon as and for the rent. 

2. In an action for breach of an official bond, where it appeared that 
the officer, being re-appointed to the office, had renewed his bond 
in the same amount and with the same sureties, and the plaintiff 
declared upon and alleged a breach of both bonds, and the defendant 
demurred for a misjoinder of causes of action; Held, that the de- 
murrer was properly overruled. 

(King v. Little, 77 N. C, 138, cited and approved.) 


Civit Action tried at Spring Term, 1878, of NortHamp- 
ton Superior Court, before Seymour, J. 

This action was brought against the defendants as sure- 
ties upon the official bonds of John Randolph who was 
appointed clerk and master in equity of Northampton 
county in 1850, and re-appointed in 1854. He executed 
two bonds and the defendants were sureties upon each ; and 
he died before action was brought. Certain lands which 
were held by the father and mother of plaintiff, and others, 
as tenants in common were sold by said clerk and master 
under a decree in 1853 upon a petition for partition. The 
plaintiff’s father, was entitled toa life estate in his wife’s 
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share of the land, as tenant by the curtesy. And it was 
alleged that the purchase money was collected in 1854 and 
1855, and no part thereof had been paid. The father and 
mother of plaintiff are both dead, (the mother dying in 
January, 1868, and the father in December, 1873,) and the 
plaintiff is the only child and heir at law, and claims the 
right to receive said share of the purchase money as heir of 
his mother, and brought this action for its recovery. The 
defendants demurred to the complaint, for that, there was 
a misjoinder of causes of action in declaring upon the two 
bonds of said clerk, and insisted that separate actions 
should be brought. Upon the hearing before McKoy, J., 
the demurrer was sustained, and leave granted to plaintiff 
to amend complaint. The complaint was accordingly 
amended and the defendants again demurred, assigning as 
cause, among others, the one above stated, which was over- 
ruled by His Honor, and judgment given for plaintiff, from 
which the defendants appealed. 


Messrs. R. B. P.ebles, T. N. Hill and Busbee ¢ Busbee, for 
plaintiff. 
Messrs. W. C. Bowen and Mullen ¢ Moore for defendants. 


Bynum, J.. 1. In King v. Little, 77 N. C., 138, it was de- 
termined as to the wife’s land, wh at would be her rights as 
to accrued and accruing rents where she survives her hus- 
band ; we are now to determine how it is, where the husband 
survives the wife. 

The case before us is simplified, if we assume that the 
land has not been sold, but remains as to the title just 
where it was at the death, first, of the wife, and second, of 
the husband. Marriage is only a qualified gift to the hus- 
band of the wife’s choses in action, that is, upon condition 
that he reduce them into possession during its continuance. 
If he die without having reduced sueh property into posses- 
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sion and before his wife, she and not his executors will be 
entitled to it; but if the husband survives the wife and he 
take out letters of administration upon her estate, he will 
be entitled as such administrator to all her personal estate 
which continued in action and unrecovered at her death ; 
and if he die before taking out letters, or after, and before 
her choses in action have been by him reduced into pos- 
session, such property can not be recovered by his repre- 
sentatives, but administration to the wife de bonis non must 
be sued out. 

Such administrator however in equity is considered as the 
trustee of what he receives, for the personal representative 
of the husband. 1 Williams on Executors, 778-9. Pro- 
perty falling under the description of choses in action of the 
wife, are debts owing to her on bond or otherwise, arrears 
of rent, legacies, trust funds, or other property recoverable 
by suit. So that all rent which had accrued tothe wife 
and was uncollected by the husband at her death, belonged 
in the manner we have described to the personal represen- 
tative of the husband. Upon the death of the wife, the 
husband became the tenant by the curtesy consummate, 
and had a life estate in the land. All the rents and profits 
which afterwards accrued during his life of course belonged to 
him ; and if not recovered by him in his life time, they de- 
volved upon his personal representative. bid, 779,784, and 
authorities there cited. 

‘It is thus seen that none of the rents which accrued in 
the life time of the wife, or in the life time of the husband 
surviving her and having an estate by the curtesy for life, 
belong to the heir at law of the wife. He is entitled to the 
land at the death of the husband,and nothing more. The 
proceeds of the sale of the land stand, as and for the land ; 
and the interest thereon stands, as and for the rent. The 
plaintiff as the heir at law of his mother is entitled to his 
share of the principal money realized by the sale for parti- 
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tion, with interest from the time the estate would have 
devolved upon him, to wit, from the death of the husband, 
Dec. 9, 1873. 

2. The land was sold for partition on the 20th of June, 
1853, by John Randolph, the clerk and master of the Court 
of Equity of Northampton county, under a decree for that 
purpose. In 1854 and 1855, he collected the purchase 
money, the principal of which was $1395, to one fourth of 
which the plaintiff was entitled on the death of the tenant 
by the curtesy. Randolph was first appointed clerk and 
master in 1850 for four years, and was reappointed in 1854 
for four years longer, giving bond on each appointment in 
the sum of $10,000 with the same sureties upon each bond. 
The plaintiff declared upon a breach of both bonds, and 
that is excepted to by demurrer. As the defendants are the 
only sureties upon both bonds, their liability is the same, 
whether the breach was of the one or the other. In respect 
of their liability they stand in no better condition than if 
instead of giving two bonds for four years each, they had 
only executed one bond for eight years. 

As a demand before suit was made upon the executor of 
John Randolph, the clerk and master, and perhaps without 
such demand as it is admitted that his estate is wholly in- 
solvent, the plaintiff is entitled under the statute to twelve 
per cent interest on his share of the estate from the time it 
became due, to wit, from the 9th of December, 1873. 

It will be observed that the rights of the parties in this 
action arose under the law as it existed prior to the recent 
constitutional and legislative changes of the law in respect 
of the property of married women, and are not affected by 
those changes. 

There is error. Judgment reversed and judgment will 
be rendered here in accordance with this opinion. 

Error. Judgment reversed. 
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P. A. DUNN & CO. v. CHARLES P, TILLERY and wife. 
Mortgagor and Mortgagee—Lessor and Lessee—Rents. 


A mortgagor of land left in possession (or his assignee) has the right 
to appropriate the profits arising therefrom to his own use, or to 
lease to another and take the accruing rent ; and this right remains 
until divested by some positive interference of the mortgagee ; 
Therefore, where the plaintiff (assignee) agreed to sell said land to 
the defendant who was let into possession, and upon default of pay- 
ment of the purchase money the plaintiff elected to treat the de- 
fendant as a tenant at a certain sum for rent, as provided in the con- 
tract of sale ; and afterwards, the mortgagee sold and conveyed the 

. dand under a power in the deed to pay the original debt secured 
thereby ; 

Jt was held, in an action for the rent, that defendant’s occupation by 
the election of plaintiff was changed from that of vendee to that of 
lessee, and that the plaintiff was entitled to recover. 

Held further, that the incapacity of plaintiff to make title to the 
jand exonerated defendant from the payment of the purchase money. 

(Hook v. Fentress, Phil. Eq. 229; McKesson v. Mendenhall, 64 N. C. 
286 ; Nichols v. Freeman, 11 Ire. 99, cited and approved.) 


Crvit Action, tried at Spring Term, 1878, of Hatrrax 
Superior Court, before Seymour, J. 

R. P. Spiers was indebted in a large sum to H. J. Hervey 
and to secure the same, on the Ist day of January, 1875, 
conveyed to him by deed of mortgage a valuable tract of 
land. The debt consisted of two equal installments of 
$2995 each payable respectively with interest at one and 
two years from that date. The deed contained a clause 
conferring a power of sale on the mortgagee in default of 
payment of each of the installments as it fell due, There- 
after and before the first payment became due, the mort- 
gagor sold and conveyed his interest and right of redemption 
in the land to the plaintiffs. 

On the 11th day of February, 1876, an agreement was 
entered into between the plaintiffs and the defendants, re- 
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citing the purchase of the said lan by the defendant, Annie 
F. Tillery from the plaintiff; at the price of $5250, and her 
executlon of five several notes for equal parts thereof, paya- 
ble respectively in five successive years, and stipulating that 
on payment of the purchase money, title to the land should 
be made free of all incumbrarce. The agreement also au- 
thorized a sale by the plaintiffs if the vendee should fail to 
pay any of the installments, 

It. was further provided that the vendee should take and 
keep possession without molestation from the plaintiffs until 
the first payment became due, and in case of default therein 
the plaintiffs might at their election treat the vendee’s pos- 
session as that of a tenant, and receive the sum of $550 as 
rent for the preceding year’s occupation, and this sum to be 
credited on the note—the contract of purchase remaining 
in full force against her. The crops were also pledged to 
the payment of the rent. On the 10th day of March, 1876, 
the parties entered into another contract for supplies to be 
advanced by the plaintiffs to enable the defendants to carry 
on their farming operations, and to secure such advances, 
the latter gave an agricultural lien under the statute on the 
crops to be raised on the land, subordinate to the prior lien 
for rent, and conveyed several mules on condition that unless 
the moneys advanced were repaid before December the Ist, 
1876, the plaintiffs might take possession and sell for their 
reimbursement. 

The debt secured in the mortgage not being paid, the land 
was sold by H. J. Hervey under the power conferred in the 
mortgage for $2100, and conveyed to the purchaser on the 
12th day of February, 1877. The defendants did not pro- 
vide for the payment of the first installment of the pur- 
chase money, and the plaintiffs made their election under 
the agreement to treat the defendants’ occupation as a 
tenancy, and required payment of the rent money due 


therefor. 
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The action is to recover the unpaid residue for advances 
and rent. The defendants resist the demand for rent on the 
ground of the plaintiffs’ incapacity, in consequence of the 
sale under the mortgage, to execute their contract; and 
say that the plaintiffs have funds more than sufficient to pay 
for the advances received from the defendants. 

Upon these facts His Honor gave judgment for the defen- 
dants, and the plaintiffs appealed. 


Messrs. R. O. Burton, Jr.,and Gilliam ¢ Gatling, for plain- 
tiffs. 
Mr. T. N. Hill, for defendants. 


Smitu, C.J. (After stating the case as above.) The only 
question before us is as to the sufficiency of the defence, and 
whether the defendants are exonerated from their obliga- 
tion to pay rent. 

A mortgagor left in possession has an undoubted right to 
appropriate the land and all the profits arising from its oc- 
cupancy to his own use, and has a like right to lease to an- 
other and take theaccruing rent. This right remains until, 
by some positive act, the mortgagee interferes and claims 
possession, or that the tenant shall account to him for the 
profits or for rent. The plaintitis succeed to all the rights 
of the mortgagor, and may do whatever he could have 
done. The defendaits’ occupation by the plaintiffs’ election 
was changed from that of vendee to that of lessee, with the 
correspondent obligation to pay the stipulated rent therefor. 
It is true that a vendor (whom a mortgagee very much re- 
sembles in his legal relations to the other contracting party} 
who permits his vendee to ge into possession, may resume 
his possession ; or, on notice given those who are in posses- 
sion, require rent to be$paid to him, as was held in Hook, 
v. Fentress, Phil. Eq., 22y; or, if such claim was asserted 
against a tenant by the real owner, he would be at liberty 
















IN THE SUPREME COURT. 





Dunn v. TILLERY. 





to show such paramount title in another, by whom he was 
held liable for the use and occupation of the premises, as a 
defence or counter claim to the action of the lessor. McKis- 
son v. Mendenhall, 64 N.C., 286. But nothing of the kind 
exists here. No claim has been made if indeed it could be 
made by the mortgagee, of the defendants for rent or other- 
wise. The express obligation to pay rent to the plaintiffs 
remains in force undisturbed by any conflicting claims from 
others. Unless this contract can be enforced by the plain- 
tiffs it can be by no one else, and the defendants will have 
had the gratuitous use of the land under a promise to pay 
rent, freed from all obligation to doso. The very acquies- 
cence of the mortgagee is an implied assent to the lease, con- 
firmed by his inaction since. 

The opposition to the plaintiffs’ recovery however is based 
mainly on their inability to make title, and thus perform 
their part of the contract of sale. Their incapacity does 
exonerate the defendants from making payment of the pur- 
chase money, and as was held in Nichols v. Freeman, 11 Ire. 
99, is itself a breach of contract for which an action lies. 
But we do not see how, when the defendants have had un- 
disturbed possession for the year of the leased premises, for 
which they expressly agreed on the contingency which has 
occurred to pay a specific rent, they can retain the benefits 
of their occupation and use of the land, and at the same 
time escape their correlative and assumed obligation to 
pay. 

We are relieved from any inquiry into details, inasmuch 
as in the case agreed the parties specify what judgment 
shall be entered up and the relief to be given in case of our 
holding that the plaintiffs can recover. The judgment be- 
low is reversed, and judgment should be entered according 
to the case agreed, and the cause is remanded to be further 
proceeded with in the Court below. 

Error. Reversed. 
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BURBANK & GALLAGHER v. 8S. H. WILEY and others. 


Partnership—Mortgage— Evidence. 


1, Where one partner executes a mortgage on a stock of goods to se- 
cure payment of his share in the purchase of the same, and upon a 
subsequent dissolution of the firm and sale of its effects by a receiver, 
the purchaser acquires title subject to the right of the mortgagee to 
his proportionate share of the assets. The mortgagor is also a credi- 
tor of the firm as to any amount advanced by him after the date of 
the mortgage. 


2. The declarations of a mortgagor after the execution of the deed are — 
not admissible to prove an alleged fraud between him and the mort- 
gagee, in an action wherein the mortgagee is plaintiff and a third 
party is defendant (involving the rights of the plaintiff under the 
deed). 

3. Such declarations are only evidence against the mortgagor himself 

in a proceeding between him and such third party. 


Brit in Equity heard at December Special Term, 1877, of 
Bravurort Superior Court, before Schenck, J. 

This was a suit instituted in 1867, in the late Court of 
Equity and subsequently referred to E. 8. Hoyt who found 
that the plaintiffs and one Morris were engaged in the sale 
of drugs and medicines. In March, 1866, they sold their 
entire stock to Henry C. Morris, A. J. Mock and 8. H. Wiley 
for $6,000. Morris bought one half of the goods and gave 
plaintiffs a note and mortgage on his share of the stock to se- 
cure half of said sum. Mock and Wiley bought one fourth each 
of the goods and paid plaintiffs the other half of said sum 
in cash, The purchasers then entered into partnership to 
carry on the business for five years under the firm name of 
H. C. Morris & Co., sharing in the profits and losses in pro- 
portion to the amount of stock owned, and Morris conduct- 
ing the business at an annual salary of $1,000. They dis- 
solved in about six months and D. A. Davis was appointed 
receiver to settle the partnership affairs, and he sold the 
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stock to Roberts & Co. by consent of the late partners, but 
not with the consent of the plaintiffs. 

After paying the debts of the firm, Davis had in his hands 
for distribution among the parties the sum of $2,045.25, all 
of which he paid to defendants, less about $200 which he 
paid to plaintiffs. 

The bill was filed to obtain an account and a proper dis- 
tribution of these assets. The defendants answered that 
the plaintiffs had been guilty of fraud by representing the 
stock to be greatly in excess of its real value at the time of 
sale, and relied upon this in bar to an account, and upon a 
trial at Fall Term, 1870, before Jones, J., a decree was ren- 
dered for plaintiffs. From this judgment the defendants 
appealed and the case was remanded in order that issues of 
fact might be found. 66 N. C.58. At the succeeding term 
of the Superior Court, the defendants obtained leave to file 
a plea supported by answer setting up the report and action 
of said Davis as an award, and upon a trial at Spring 
Term, 1873, before Moore, J., the plea was overruled,—the 
replication showing that the plaintiffs, the mortgagees, had 
not consented to the agreement under which Davis acted,— 
leave given to defendants to answer over, and an account 
ordered to be taken. From this judgment the defendants 
appealed, and the judgment below affirmed at June Term, 
1873, of this Court—Opinion by Serrie, J., but not re- 
ported. : 

Afterwards all the matters in controversy were referred 
to said Hoyt, who reported to the effect that there was no 
fraudulent representation, and that the stock sold was as 
much as defendants claimed plaintiffs to have represented it 
to be; that there was due plaintiffs the sum of $3,140.73— 
including interest, Morris’ salary, and money advanced by 
him to the firm. 

To this report the defendants excepted: That no suffi- 
cient notice for taking the account was given, that the 
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books from which the referee derived materials for his re- 
port were not exhibited, nor did he report separately the 
accounts of the partnership and the individual members 
thereof, that the pleadings did not show that defendant 
Morris filed any answer orin any way made any claim 
upon his co-defendants, and any report of balance due by 
them to him was void and does not warrant judgment 
thereon, and that he does not set out the articles of co-part- 
nership upon which he bases his report. Exceptions over- 
ruled. 

The defendants offered to prove the declarations of Mor- 
ris, made after the execution of the mortgage, as tending 
to show fraud on his and plaintiffs’ part in the sale of the 
stock of goods, which was ruled out. Defendants excepted. 
Judgment for plaintiffs according to report. Appeal by 
defendants. 


Messrs. J. E. Shepherd and Mullen § Moore, for plaintiffs. 
Mr. D. M. Carter, for defendants. 


Reavdeg, J. Without entering into the consideration of 
the question as to the operation of the mortgage deed of 
Morris upon the effects of the partnership of Morris & Co. 
acquired after the execution of the deed, in regard to which 
the facts are not ascertained, it may be declared that the 
effect of the deed was to convey to the plaintiffs all the in- 
terest of Morris, in the effects of the partnership of Morris 
& Co., as one of the partners at the time of the conveyance, 
and at the subsequent sale of the eftects of Morris & Go. to 
Roberts & Co. Take that to be so, then one half of the net 
amount of the sale of the effects by Morris & Co. to Roberts 
& Co. (less so much thereof as was paid to plaintiffs) be- 
longed to the plaintiffs. 

The referee, Hoyt, reports the net amount realized after 
paying the liabilities of the partnership, at $2,045.25. One 
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half of this amount, less the amount which was paid to 
plaintiffs, is the amount to which they are entitled without 
interest. 

One half of the amount which shall be found to be due 
the plaintiffs shall be paid by the defendant, Mock, and the 
other half by the defendant, Wiley. 

The plaintiffs are not entitled to the amount which 
Morris is reported to have advanced to the firm, nor to the 
amount due him for wages after the date of the mortgage 
deed,—in regard to which he is a creditor of the firm, as 
any one else would have been. 

The clerk of this Court will make the calculations and 
report, and there will be judgment here accordingly. The 
clerk of this Court will be allowed for this service $10. 
The costs in this Court and in the Court below will be 
equally divided between the parties. 

The majority of the Court are of the opinion that the 
declarations of Morris after he made the mortgage deed to 
plaintiffs, are not evidence to prove the alleged fraud by 
the plaintiffs and Morris, in the sale by them to the defen- 
dants; that Morris’ declarations are only evidence against 
himself if he shall pursue the defendants. 

Per Curiam. Judgment modified and affirmed. 








JOHN H. PASCHAL v. H. F. BRANDON, Adm’r, and others. 


Parties— Action for Purchase Money of Land. 


1, A vendor of land can not maintain a suit for the purchase money 
without first tendering a good and sufficient title to the vendee. 

2. If the vendee die before payment of the purchase money, the deed 
should be tendered to the heirs, and they should be parties defen- 
dant to a suit for the price of the land. 


(Hutchinson v. Smith, 68 N. C. 354, cited and approved.) 
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~ Cry Action tried at Fall Term, 1877, of Caswett Su- 
perior Court, before Buxton, J. 

The plaintiff brought this action to recover the purchase 
money for land alleged to be due him by the defendants, 
Elisha Paschal, the intestate of defendant, and Elisha Sar- 
tain. It was admitted that defendant’s intestate had paid 
the plaintiff the sum he was due him on account of the pur- 
chase, but had received no deed for his part of the land; 
and it was alleged that the defendant Elisha Sartain had 
not paid the sum due for his part thereof, the defendants 
being joint purchasers. After the death of Sartain, Bran- 
don was also appointed his administrator, and the case was 
referred and an award made. Upon the coming in of the 
report of the referee, the heirs at laws of said Sartain were 
made parties defendant, and the award vacated. The heirs 
of Elisha Paschal were already defendants in this action. 
The Court held also that the plaintiff was not entitled to 
recover unless he made a proper deed for the land, and the 
plaintiff appealed. The case was argued in this Court by . 
Mr, J. W. Graham, for plaintiff,’and Mr. Thos. Ruffin, for 
defendants. 

Reape, J. It istoo plain to need either argument or au- 
thority thatthe vendor of land is not entitled to recover the 
price until he tenders a good and sufficient title to the ven- 
dee. And whether the title tendered is good and sufficient 
is a question which the vendee has the right to contest 
with the vendor. 

Elisha Sartain the vendee in the case before us is dead, 
and the vendor plaintiff sues the administrator of Elisha 
Sartain for the price. The plaintiff can not recover without 
tendering title. The title when tendered must be, not to 
the administrator, but to the heirs at Jaw of Elisha Sartain. 
And of course they must be parties. 

This is the only question before us, for it follows that the 
reference and award made when the heirs were not parties 
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must be set aside. When the heirs are made parties, if the 
administrator will not put in the proper defences to protect 
their rights, they must be permitted to do so. 

When we had separate Courts of Law and Equity, if the 
plaintiff had sued at law for his claim, it would have re- 
quired the intervention of the Court of Equity on the part 
of the heirs, but now all the rights of both parties both legal 
and equitable can be administered in this action. Hutchin- 
son vy. Smith 68 N. C., 354. 

No Error. Affirmed. 








M. L. BEARD and others v. JACK HALL and others. 


Parties—Judgment. 


Where a defendant in a civil action dies after verdict and before judg- 
ment, the plaintiff is entitled to a judgment without waiting to 
make the personal representatives or heirs of the defendant, as the 
case may be, parties to the action. 


Morion in the Cause by the plaintiffs heard at Chambers 
in Winston on the 21st of May, 1878, before Cloud, J. 

The action in which this motion was made was originally 
brought in Rowan to subject certain real estate sold by 
virtue of a decree in equity to the payment of the purchase 
money. The plaintiffs moved for judgment in accordance 
with the verdict of the jury theretofore rendered. It was 
admitted that since the trial of the action the defen- 
dant Hall had died, and his personal representative had not 
been made a party defendant. His Honor held that the 
personal representative was a necessary party, and refused 
the motion, from which ruling the plaintiffs appealed. 


Messrs. Jones § Johnston and W. H. Bailey, for plaintiffs. 
Messrs. J. S. Henderson and J. M. McCorkle, for de- 
fendants. 
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Farrciotu, J. After the trial and verdict in favor of 
the plaintiff and before judgment entered, the defendant or 
one of them died. His Honor refused plaintiffs’ motion fo 
judgment on the ground that the personal sibcennatgibelll 
of the deceased was a necessary party. In this there was 
error. A judgment is the legal conclusion upon facts found 
or admitted by the parties in the course of the action, to 
which the party (plaintiff in this instance) is entitled as a 
matter of course as soon as the facts are so established. 
This is the rule of the common law, and we have found no 
statute enacting otherwise. 2 Tidd’s Practice, 932; 2 
Daniel’s Ch. Pr., 1017; Davies vy. Davies, 9 Vesey, 461; 
Campbell vy. Mesier, 4 Johns., 341. 

If after verdict the Court should take time to consider, 
as for argument, or on a motion in arrest, or for a new 
trial, &c., and meanwhile the party died, judgment will be 
entered in vacation, or at a subsequent term, nune pro tunc, 
If this were not allowed, then a party would be prejudiced 
and possibly damaged by the act of the Court. If by con- 
sent of parties, judgment is not entered but is delayed for a 
reasonable cause, the same rule would be applied if invoked 
within a reasonable time. It can work no harm to the 
interested parties as it would not affect any payments, or 
other cause of discharge arising after the time when the 
verdict was rendered. This must be the rule between the 
parties and their representatives. The question as to the 
effect of judgments entered in this way upon purchasers or 
other third parties is not presented in the record or con- 
sidered by this Court. 

Error. Reversed. 
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W. C. MONROE, Adm’r, v. T. S. WHITTED, Adm’r, 
Irregular Judgment—Motion to Set Aside. 


On a motion to set aside a judgment, where it appeared that the origi- 
nal summons was not signed ; that no pleadings were filed and no 
evidence of debt exhibited ; that no jury were empanneled and no 
issue tried at the term when judgment was taken ; that the entries 
upon the summons docket and minute docket conflicted, and no 
attorney was marked for defendant ; J¢ was held, that the judgment 
was irregular and should be set aside, although there was no allega- 
tion of fraud and although the motion was not made within one 
year. 

(Mabry v. Erwin, 78 N. C. 46; Cowles v. Hayes, 69 N. C. 406; Keaton 
v. Banks, 10 Ire, 381, cited and approved.) 


Motion, to set aside a Judgment, heard at Spring Term, 
1878, of BuapEn Superior Court, before Eure, J. 

The case states: The plaintiff had served a notice on the 
defendant to make him a party to a certain judgment for 
$600 obtained at Spring Term, 1874, in favor of plaintiff’s — 
intestate. The defendant answered the notice alleging that 
the judgment was irregular and asked that it be set aside. 
The summons in the original action was not signed by the 
clerk or any other person, and it was endorsed “service 
accepted.” No complaint, answer, bond, account, or other 
evidence of debt is among the papers as constituting a part 
of the judgment roll. No jury were impannelled and no 
issue tried in said action at the term when the judgment 
was had. The following entries in the case appear on the 
summons docket of said term,—eomplaint filed,” “ this 
entry by the clerk,” “answer, no assets,” ‘judgment ac- 
cording to specialty filed.” The clerk testified that the en- 
try “complaint filed ” was in his handwriting, but did not 
recollect whether he saw the complaint, and did not know 
in whose handwriting the other entries were, except “spe- 
cialty filed,” but did not recollect having seen the evidence 
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of debt. The minute docket at said term shows the follow- 
ing,—“ complaint filed, judgment by consent according to 
complaint” which was made by the clerk, who testified 
that the plaintiff's attorney had told him since the rendition 
of the judgment, that it was for services rendered, &c. The 
name of no attorney was marked on the docket for defen- 
dant. There was no allegation or proof that the judgment 
was obtained by fraud. Upon these facts His Honor re- 
fused the motion, and the defendant appealed. 


Missrs. C. C. Lyon, and J. W. Hinsdale, for plaintiff. 
Mr. 7. H. Sutton, for defendant. 


Bynum, J. Admit that the defendant was in Court, be- 
cause he confessed service of an irregular summons. He 
was summoned to answer the complaint of the plaintiff 
with a notice that if he failed to answer, the plaintiff would 
apply at the appearance term for the relief demanded in the 
complaint: We are satisfied that no complaint was ever 
filed. As the summons stated no cause of action and no 
complaint was filed, there was nothing before the Court or 
on the record, upon which the Court could grant a judgment 
against the defendant for $600. It was a judgment without 
allegation, pleadings, or proof. There was no appearance 
by the defendant, in person, or by attorney; no jury was 
impannelled, and no bond, account, or claim exhibited. 
The appearance docket conflicts with the minute docket,— 
one showing a judgment by default, the other, a judgment 
by consent,—the corisent of whom? for the record does not 
show any appearance by the defendant. We are satisfied 
from the evidence of the clerk that no pleadings were ac- 
tually filed, and that the entries on the docket were made 
by or under the direction of the plaintiff, and that in point 
of fact no judgment was ever rendered by the knowledge 
or sanction of the Judge presiding. It was irregular and 
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ought to be set aside. It is nota case falling under § 133 
of the Code, where the motion must be made in one year 
from the rendition of the judgment. An irregular judg- 
ment may be set aside at any time. Mabry v. Erwin, 78 N. 
C., 46; Cowles v. Hayes, 69 N.C., 406; Keaton v. Banks, 10 


Tre., 381. 
The motion should have been granted, and the parties 


allowed to plead. 


Error. Reversed. 








THOMAS J. JONES v. GEORGE W. SWEPSON. 


Motion to Vacate Judgment—Practice. 


Upon a motion to vacate a judgment, it is the duty of the Court below 
to find the facts upon which its judgment is grounded, and on ap- 
peal to this Court to set them forth upon the record. 

(Clegg v. White, S. S. Oo., 66 N. C. 391; Powell v. Weith, Ib. 428; 
Hudgins v. White, 65 N. C. 393, cited and approved.) 


Motion by defendant to vacate a judgment under C. C. P. 
§ 133, heard at Spring Term, 1878, of CumBERLAND Superior 


Court, before Moore, J. 
The motion was allowed and the plaintiff appealed. 


Mr. J. W. Hinsdale, for plaintiff. 
Messrs. Merrimon, Fuller g Ashe, for defendant. 


Bynum, J. This is an application to the Judge below to 
vacate a judgment under C.C. P. § 133 for excusable neg- 
lect. As the affidavit of the defendant is contradicted in 
some material particulars by the affidavit of the plaintiff, 
it was the duty of the Judge to find and set forth upon the 
record the facts upon which he grounded his judgment. 
Whether a given state of facts constitutes excusable neglect 
is a question of law. This Court has no jurisdiction to find 
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the facts from the testimony contained in the affidavits 
when they are conflicting. That is the peculiar province of 
the Court below. This is as well settled as any proposition 
can be, by many concurring decisions of this Court. Clegg 
v. White Soap Stone Co., 66 N. C., 891; Hudgins v. White, 65 
N. C. 393; Powell v. Weith, 66 N. C. 423. 

Error. Reversed. 








* HYMANS & DANCY v. ALANSON CAPEHART. 


Motion to set aside Judgment—Excusable Neglect. 


Where a defendant in a civil action wrote to his regular attorney who 
lived in Northampton county, and notified him that he was sum- 
moned to appear at Fall Term, 1876, of Wayne Superior Court, but 
did not request him to attend to the case and took no further notice 
of it himself; his attorney did not attend the Courts in Wayne or 
reply to defendant’s letter, but overlooked the matter; and judg- 
ment by default was regularly entered, of which the defendant had 
actual notice in January, 1877 ; 

It was held, that he was not entitled on a motion made in December, 
1877, to have the judgment set aside on the ground of surprise, in- 
advertence or excusable neglect under C. C. P. § 183. 


(Griel v. Vernon, 65 N. C. 76; Burke v. Stokely, Ib. 569, cited, distin 
guished and approved.) 





Motion to set aside a judgment heard at Chambers, before 
Seymour, J. 

The facts appear in the opinion. His Honor refused the 
motion and the defendant appealed. 


Messrs. G. M. and A. K. Smedes, for plaintiffs. 
Messrs. W. T. Dorich § Son, for defendant. 


FarrcioTH, J. Motion to set aside a judgment on the 





*Smith C. J, did not sit on the hearing of this case. 
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ground of “ mistake inadvertence, surprise or excusable neg- 
lect” under C. C. P., § 183. His Honor finds these facts: 
Summons returnable to Fall Term, 1876, of Wayne Superior 
Court when judgment by default was regularly entered. 
Defendant had actual notice thereof in January, 1877, and 
made his motion to set it aside in December, 1877. Defen- 
dant wrote a letter to his regular attorney in Northampton 
county, who did not practice in Wayne county, informing 
him of the action but did not request him to defend it or 
send him a retainer. The defendant received no reply to 
this letter and took no further steps in regard to the action. 
The attorney in question received the letter but overlooked 
the matter and no defence was made. Upon these facts 
His Honor held that they did not present a case of sur- 
prise, inadvertence or excusable neglect, and in this opinion 
we concur. The defendant did not attend Court himself 
or write to an attorney of the Court in which the action 
was, or even ascertain that his letter was received or that 
his regular attorney would undertake to attend to the case. 
This was not such attention as men of ordinary prudence 
usually give to important business. 

In Griel v. Vernon, 65 N. C., 76, the motion to set aside 
was allowed on the ground that the defendant had actually 
employed an attorney, and his failure to plead was a sur- 
prise to his client, who had done all that could be reason- 
ably required of him. 

The case of Burke vy. Stokely, 65 N, C., 569, is very much 
like, and governs the present case. There, an attorney was 
not employed and therein differs from the case above cited, 
but a letter merely was sent and it did not appear whether 
it was received or not. 

The burden of showing proper grounds for relief is 
always on the party seeking to vacate the judgment. 

No error. Judgment affirmed. 
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* WILLIAM GRANT, Adm'r, v. 8. E. BURGWYN and another, 


Attachment—Sufficiency of Affidavit—Service by Publication. 


Where, in a proceeding by attachment, it appears from the whole 
record, that the provisions of the statute have been substantially 
complied with, the action will not be dismissed or the attachment 
dissolved. 


Morton to dismiss the action heard at Spring Term, 1878, 
of NortHampon Superior Court, before Seymour, J. 

The plaintiff as administrator with the will annexed of 
Edmund Jacobs, deceased, brought this action for a money 
demand, and the defendants moved to dismiss upon the 
ground that the summons which issued June 18th, 1877, 
returnable to Fall Term of said Court, was not served, and 
no alias was issued. His Honor found asa fact from the 
evidence that service had been made by publication. The 
defendants also moved to dissolve an attachment which had 
theretofore issued upon an affidavit made on the 18th of 
June, 1877, in which the plaintiff stated that a summons 
had been issued and returned not served—defendant not to 
be found, &c.—; that defendant was a non-resident but had 
property in this State, and was indebted to plaintiff's tes- 
tator ina certain amount for which a cause of action ex- 
ists, &c. His Honor refused the motion and the defendants 


appealed. 


Messrs. W: Bagley, J. B. Batchelor and Mullen{g Moore, for 
plaintiff. 
Messrs. W. C. Bowen and T’, N. Hill, for defendants. 


Farrciots, J. The defendants entered a special appear- 
ance and moved: (1) To dismiss the action because there 





*Smith C. J. did not sit on the hearing of this case, 
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was no service of the summons returnable to Fall Term, 
1877, and no alias issued. (2) To dissolve the attachment 
for want of sufficient affidavits. The attachment issued 
before said Fall Term. In regard to the first motion His 
Honor after setting out the evidence finds as a fact, that 
service was had by publication, and on examination of the 
whole record we think his finding was correct and his refu- 
sal of the motion is sustained. In regard to the second 
motion we are of the same opinion. The affidavit of June 
the 18th is in the very words of the statute and that must 
de sufficient. In looking at the whole record it appears 
that the statute on this subject has been substantially com- 


plied with. 
No error. Affirmed. 








LEWIS and LUCY La’FOUNTAIN v. THE SOUTHERN UNDER- 
WRITERS’ ASSOCIATION, 


Supplemental Proceedings—Private Corporation—Parties. 


1, Proceedings supplemental to execution lie against a private corpo- 
ration created by a special act of the legislature and organized for 
purposes of the private gain of its share-holders, 

2. A creditor of such corporation, when the same is insolvent, is not 
compelled to pursue the remedy provided in Bat. Rev. ch. 26, § 22. 
(Whether the provisions of that section are mandatory in regard to 
corporations created under the general law—Quere ?) 

8. Creditors not parties to a supplemental proceeding are not entitled 
to share in any of the benefits arising therefrom. 


(Righton v. Pruden, 73 N.C. 61, cited and approved.) 


Motion by defendant to dismiss proceedings supple- 
mental to execution, heard at Spring Term, 1878, of Wax 
Superior Court, before Seymour, J. 

The plaintiffs obtained a judgment against the defendant 
company for $270.30, and execution issued thereon, and was 
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returned unsatisfied, and thereupon the plaintiffs instituted 
supplemental proceedings, alleging that the treasurer and 
managing agent of the company had choses in action and 
other property which should be subjected to the payment of 
the judgment. The defendant company was formed and 
organized under the laws of this State, and had its principal 
place of business in the city of Raleigh. Upon the hearing 
of the motion, His Ilonor gave judgment in favor of defen- 
dant and dismissed the proceedings, from which the plain- 
tiffs appealed. 


Messrs. J W. Hinsdale, and R. G. Lewis, for plaintiffs. 
Messrs. Merrimon, Fuller ¢ Ashe, and R. C. Badger, for 
defendant. 


Bynum, J. The question is,—do proceedings supplemental 
to execution lie against private corporations created by 
special acts of the legislature, and organized for purposes of 
thé private gain of its shareholders? 

It has been the uniform course and purpose of legislation 
in creating and regulating such bodies, to assimilate their 
rights and liabilities to those of persons, and it would be a 
strange oversight if they have not been subjected to as 
stringent processes ef the law, to reach their assets for the 
satisfaction of their debts. By ©. C. P.,a corporation or 
any officer or member thereof may be compelled in supple- 
mental proceedings to answer whether such corporation, 
officer or member thereof has any property of, or is indebted 
to, a judgment debtor; and it can hardly be contended that 
while such corporation or officer of it is thus compellable to 
disclose the effects and debts due and owing to the debtors 
of other judgment creditors, it is at the same time exempt 
from, in like manner, disclosing its property and effects for 
the benefit of its own creditors, and that its debtors are ex- 
empt from accounting for what they owe the corporation 
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for the benefit of its creditors. Supplemental proceedings 


are analogous to, and in fact in most aspects, a substitute for 
the process of garnishment, where an attachment had been 
sued out under our former system, prior tothe Code. There, 
proceedings in garnishment could be maintained when the 
judgment debtor was a corporation, and an officer of the 
company could be garnisheed for money or property in his 
hands belonging or due to the corporation. verdell v. R. 
R. Co., 41 Wis., 395. There is no difference in this respect 
between natural persons and corporations. Toledo R. R. Co. 
v. Reynolds, 72 Til. 487. 

Our attention has been called to chapter 26 of Battle’s 
Revisal, which provides for the formation of private corpo- 
rations by a general law, section 22, of which provides, 
that on the insolvency of the corporation ascertained by 
the return of an execution against it, unsatisfied, and the 
filing of a complaint by the judgment creditor suggesting 
the insolvency of such corporation, it may be adjudged to be 
dissolved and suspended, and its effects applied pro rata to 
the payment of its debts. Without deciding that this sec- 
tion of the act is mandatory and the only remedy for credi- 
tors of corporations organized under that act, we do not 
think the creditor of a corporation created, not under that 
act, but by a special act of the legislature {Laws, 1874-75, 
ch. 92) is compelled to pursue that remedy. In Righton v. 
Pruden, 73 N. C., 61, this Court held that those creditors 
only, are entitled to the benefit of supplemental proceedings 


under the Code, who bring themselves within the provi- ~ 


sions of the statute by instituting such proceedings. We do 
not think therefore that creditors of the corporation not 
parties to this proceeding will be entitled to participate with 
the plaintiffs in any of the benefits or losses which may re- 


sult from it. 
Error. y Reversed. 
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W. H. SHIELDS and others v. A. H. SMITH and others. 
Witness—Party in Interest. 


Under § 343, 0. C. P., a party to an action is a competent witness as 
to a transaction between himself and a person at the time of such 
examination. deceased, when the representative of such deceased 
person is not a party to the action. 


Crviz Action tried at January Special Term, 1878, of 
Hauirax Superior Court, before Schenck. J. 

* His Hondr overruled the objection to the testimony of the 
witness upon’ the facts get out in the opinion of this Court. 
Verdict and judgment for defendants and “ appeal by 
plaintiffs. | 


Mr. T. N. Hill, for plaintiffs. 
Messrs. Gilliam g Gatling and Busbee g Busbee, for . 
defendants. 


Reape, J. The question being whether a transaction 
between Hyman and Smith and Briggs was bona fide, the 
said Smith one of the defendants was allowed to testify as a 
witness to a conversation between himself and said Hyman 
as to the very transaction while it was in process of arrange- 
ment—the said Hyman being dead at the time of the trial. 
This would be in conflict with C. C, P., § 343, which pro- 
vides that no party to the action * * * shall be ex- 
amined in regard to any transaction or communication be- 
tween such witness and a person at the time of such exami- 
nation deceased, where the representative of such deceased 
person isa party. But here the representative of Hyman. 
the deceased person, is not a party and therefore the exclu- 
sion does not apply and the testimony was competent. This 
is the only question of importance, because the jury find 
the transaction bona fide. 


No Error. Affirmed. 
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RICHARD TEN’BROECK v. WILLIAM H. ORCHARD and others. 
Pleading—Amendment—Practice. 


It is not the province of a Judge to order the reformation of pleadings 
to remove defects, though upon application he may permit it to be 
done ; Therefore, where on the trial of an action the Court below 
declared that the defences were inconsistent and contradictory, and 
directed the defendant to elect on which one he would rely and 
amend his answer accordingly ; Held, to be error. 


(See Tankard v. Tankard, ante, 54.) 


Civiz Action tried at July Special Term, 1878, of Ca- 
BARRUS Superior Court, before Coz, J. 

The plaintiff in his complaint claims a right to the pos- 
session of a tract of land known as the Pheenix gold mine, 
and alleges that the defendant his tenant refuses to surren- 
der the premises. He further states that the defendant, as 
his tenant and agent, has for many years managed the prop- 
erty, collecting rents and other profits and disposing of some 
of the materials used in the business, and refuses to render 
any account thereof. The prayer is for a restitution of the 
possession, an account of the agency, and for damages. 

The defendant, Orchard, denies these charges and says ‘ 
that the Phenix gold mine company owned the land, and 
to carry on its mining operations borrowed money and 
issued bonds toa large amount, and to secure them con- 
veyed the property by a deed in trust to one Joseph Jack- 
son, then the secretary in New York, who subsequently 
died, and James F. Stagg was substituted as trustee in his 
stead ; that the defendant became the owner of the bonds, 
and, the company not being prosperous in their business 
_ or able to provide for their debts, the property was on the 
13th of May, 1856, sold by the trustee and bought by the 
plaintiff as agent of and for the benefit of the bond holders 
and other creditors, and especially for the benefit of the 
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defendant ; that since the sale the plaintiff has repeatedly 
promised to pay defendant’s claim, and that his agent on 
the Ist of July, 1856, executed to him a note for $1,000, 
not in discharge, but as collateral security for debts, the 
evidence of which he had surrendered to the plaintiff. 

The defendant further alleges in his answer that in March, 
1858, he met the plaintiff in New York, and an agreement 
was entered into between them whereby the defendant was 
to be paid $5,000 for his interest, and he was to release to 
the plaintiff all claim in the property and the company ; 
new machinery was to be put up by the plaintiff for the 
more effectual working of the mine, and the defendant was 
to remain in charge and manage the business for a compen- 
sation of one fourth of the earnings ; and the plaintiff prom- 
ised to havea written contract prepared embodying all 
these terms; that a written contract was prepared accord- 
ingly, omitting altogether the $5,000 to be paid to defend- 
ant, and that the defendant without reading the paper or 
hearing it read, through the false and fraudulent represen- 
tations of the plaintiff, was induced to sign the same; that 
as soon as he made the discovery of the fraud, he complained 
to the plaintiff who promised gs he did at the execution of 
the writing to correct any departure from their parol agree- 
ment. 

The defendant further says that he originally acquired 
possession of the land as agent of said company, and has 
continued so to act since the sale, and is entitled to be paid 
for his services. The prayer is for a decree to enforce the 
trust under which the plaintiff holds the property, to annul 
the alleged fraudulent contract and set up the parol agree- 
ment preceding it; and for a general account and a sale of 
the property. 

Other creditors have been made defendants also, and have 
filed answers not materially differing from that of their co- 
defendant. The plaintiff replies denying the allegations 
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and setting up a defence under the, statute.of. limitations. 


The.. foregoing is a summary,of. what. is contained. in the 


answer and sufficient for the proper understanding .of, the 
ruling of the Court. 


The cause coming on for trial, the plaintiff tendered. issues 
for the jury and,.the defendant proposed others, when the 
Judge remarked that he would settle the issues. after the 


evidence, was heard, and to this no objection was made. 
ce While the trial was in progress, the Court declared that the 
defences were inconsistent and contradictory, and the de- 
: fendants must elect on which one they would rely, and the 
_answers would be amended accordingly. . Thereupon a juror 

. . Was withdrawn and a mistrial ordered, from which ruling 
_the defendants appealed. 


Messrs. Wilson ¢ Son, for plaintiff. 
“Mr. W. H. Bailey, for defendants. 


Smirn, C.J. (After stating the case as above.) On ex- 
amining the answer we do not perceive such repugnancy in 
the defences as seems to have attracted the animadversion 


_of the Court. , The allegations all point to the necessity of 


an account, and the controverted facts are mostly if not 
altogether connected with, and necessary to be settled in 
order to the proper taking of the account and the ascer- 
tainment of the equities involved in it. But if such repug- 
nancy is to be found in the answer, we know of no principle 
or rule of law which authorizes an order for its reformation. 
Pleadings are prepared by counsel, and upon him rests the 
responsibility for imperfections which may render them un- 
serviceable to the client. It is not the province of the Judge 
to order a correction of errors or the removal of defects, 
though on application he may permit this to be done. But 
inconsistent defences in an answer are not obnoxious to 
criticism when properly and distinctly set out. Incompati- 
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ble pleas were admissible under our. former system,.and a 
defendant could deny the plaintiff’s claim and at the same 
time insist, om its being. paid, or the bar of) the statute of 
limitations ; so now,.he may by the .express words:of sthe 
statute, “set: forth by.answer as many defences.and counter 
claims as he may have, whether they be such as have here- 
tofore been denominated legal or equitable, or both.” ©. C. 
P., § 102. 

, We presume the absence of previously prepared and clearly 
defined issues introduced. confusion at the trial, to remove 
which the order, was inadvertently made. There is error 
in the ruling of the Court, and the cause is remanded to the 
end that further proceedings be had in the Superior Court 
according to law. 

Error. Judgment reversed and cause remanded. 








* JAMES M. WHEDBEE, Ex’r, v. JAMES D. REDDICK. 


Pleading—Counter-Claim. 


1. The assignee of a note past due takes it subject to all counter-claims 
in favor of the maker and against the payee accruing before notice 
of the assignment. 


2. Where a legatee borrows from executors the money of their testa- 
tor and gives his note for its repayment, he may set up as a counter 
claim against such note, the amount due him from the estate of the 
deceased, and is entitled to an account to ascertain that amount. 


Crvit Action tried at Spring Term, 1878, of Hertrorp 
Superior Court, before Henry, J. 

The plaintiff alleged that on the 16th of January, 1874, 
the defendant executed his promissory note under seal pay- 
able to Samuel Winborn and George Cowper executors of 





*Smith C. J. did not sit on the hearing of this case. 
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Abram Reddick, and upon the same day the defendant and 
his wife made a mortgage conveying certain lands to said 
executors to secure the payment of the note on or before the 
1st day of February, 1876 ; that on the 16th of April, 1877, 
said note was assigned to the plaintiff, and that no part of 
the same has been paid. Judgment is demanded for the 
amount of the note, and a decree of sale of the mortgaged 
premises to satisfy the same. 

The defendant answering says, that the note was given 
for money paid to him by the executors of his father, Abram 
Reddick, and that a large part if not all of it was due him 
as one of the legatees under his father’s will, and that ac- 
cording to an account filed by said executors it was shown 
that they were indebted to the estate in a considerable sum ; 
but since the 1st of August, 1876, they have filed no account, 
and the defendant believes they have received amounts in 
excess of disbursements since that time; and in the ninth 
article of his answer he alleged, “that he is entitled under 
said will to one fourth of the sum admitted to be due on 
said Ist of August, and to one-third of one-fourth as heir of 
his sister Emily, and one-third of the whole amount with 
interest, which he expressly sets up as a counter claim to 
plaintiff’s demand,” and asked that the said executors be 
made parties to this action and an account be ordered and 
the share of this defendant be entered as a credit on the 
note. 

The plaintiff in his reply alleges that the money for 
which the note was given was loaned to defendant by said 
executors with the distinct understanding that it was to be 
returned to them if needed for the purpose of administra- 
tion; and demurs to article nine of the answer, for that, 
“the defendant has no ground of action because his alleged — 
interest in said estate is a contingent one, dependent on 
the payment of debts and preferred legacies, and that his 
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d interest not being now due can not be pleaded as a counter 
1 claim.” : 

8 Upon the hearing His Honor sustained the demurrer 
and gave judgment for plaintiff, and the defendant ap- 
pealed. 


=.) ae a, . 


Messrs. Merrimon, Fuller ¢ Ashe, for plaintiff. 
Messrs. Gilliam ¢ Gatling, for defendant. 


Ropman, J. As the note was assigned to the plaintiff 
after it became due, he took it subject to all counter claims 
of the defendant which accrued to him before notice of the 
assignment. The note is payable to Winborn and Cowper, 
executors of Abram Reddick, and the money loaned to the 
defendant is admitted to have been a part of the estate of 
Abram Reddick. It is alleged by the defendant and denied 
by the plaintiff, that at the making of the note it was ex- 

F pressly agreed in effect that the defendant might offset it — 
by any sum which might be due him as one of the legatees 
of Abram Reddick. Independent of any express agreement 
to that effect, we think that any sum which upon the settle- 
ment of the estate of Abram Reddick shall be found pay- 
able to the defendant will constitute an equitable counter 
claim. The demurrer to article nine of defendant’s ans- 
wer is therefore overruled. We think that the Judge below 
should have directed an account to be taken of the estate of 
Abram Reddick, and of the dealings of his executors there- 
‘ with, in order to ascertain how much if any thing is owing 
to defendant from that estate. The executors would be 
proper parties to the taking of this account, otherwise they 
would not be bound by it. We think also that if the exe- 
cutors so choose, they are entitled to have all persons inter- 
ested 1n the estate made parties so that all may be bound. 
The Superior Court (in term) has thus incidentally jurisdic- 
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tion to. take. the administration account. Judgment re- 
versed and case remanded to be proceeded in in conformity 
to this opinion. 

- Pr CurraM. Judgment ‘accordingly. 








State on relation of THE COMMISSIONERS OF PENDER v. JAMES 
B.“McPHERSON and others. 


Pleading—Suit by Commissioners. 


A complaint by the board of commissioners upon the official bond of 
a county tax collector, alleging a default of payment to the county 
treasurer is demurrable if it fails to set forth directly and positively, 

--and not by way of recital merely, that the treasurer improperly neg- 
lects or refuses to sue, 

(Com'rs of ‘Bladen v. Clarke, 73 N. U, 255, cited and approved.) 


Crvit Action on an official bond tried at Fall Term, 1877, 
of PenpEr Superior Court, before Moore, J. 

The facts applicable to the point decided by this Court 
appear in the opinion. His Honor sustained the demurrer 
to the complaint and the plaintiff appealed. 


Messrs. Edw. Cantwell and Bruce Williams, for plaintiff. 
Mr. D. L. Russell, for defendants. 


Ropman, J. This action is brought in the name of the 
State on the relation of the board of commissioners of Pen- 
der county against McPherson and his sureties upon a 
bond given by them upon his appointment as tax collector 
for that county. The breaches assigned are that McFherson 
collected sundry taxes and failed to pay the same to the 
county treasurer upon demand by him, and also that he and 
his sureties by such failure became liable to certain penal- 
ties and interest which they have failed to pay. After 
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stating the facts of which the above is a summary, the 
complaint proceeds, “and that the said chairman of the 
board of commissioners by virtue of his and their said office, 
and upon the failure and refusal of the county treasurer of 
said county to institute this suit, has and have in conse- 
quence of that refusal and neglect of the county treasurer 
the right to institute this action in the name of the State on 
said official bond *** and said action is brought by the 
present acting chairman of the board of commissioners of 
said county for the recovery of the sum of $2,840.48 and in- 
terest as aforesaid, and the penalties aforesaid as required 
by law.” Wherefore the plaintiff demands judgment, &c. 

Defendants demurred to the complaint and assigned for 
cause: “1st-That the action can be maintained only in the 
name and at the instance of the county treasurer and not by 
the board of commissioners.” The second cause assigned 
was waived in this Court. The demurrer does not mean to 
say asa proposition of law (as it was contended for the 
plaintiff that it did) that in no case can an action on the bond 
of a tax collector be brought on the relation of the county 
commissioners, but only that an action so brought can not 
be maintained upon the facts set forth in this complaint. 

The question made by the demurrer is whether upon the 
facts alleged in the complaint, the action can{be maintained, 
being upon the relation of the county commissioners and-not 
of the county treasurer. 

In Commissioners of Bladen v. Clarke, 73 N. C., 255, it 
was held that no action npon the bond of a sheriff for a fail- 
ure to pay taxes could be brought on the relation of the 
commissioners except on the failure or refusal of the county 
treasurer to bring the action. Bat. Rev. ch. 102, §§ 39, 41. 

§ 93 of C. C. P. says the complaint shall contain: “2, A 
plain and concise statement of the facts constituting a cause 
of action,” &c. That must mean a statement of all the 
facts necessary to enable the plaintiff to recover. Bya 
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“plain” statement we understand to be meant a direct and 
positive averment of the fact, which does not leave the ex- 
istence of the fact to be inferred merely from the existence 
of some other fact. This constitutes rules 3 and 5 in Ste- 
phen on Pleading 384, 388. Now it seems to us that the 
complaint in this case does not any where directly aver as a 
fact that the county treasurer had failed or refused to bring 
suit. Itsays “that the chairman &c. upon the failure &c. 
of the county treasurer, &c. has in consequence of that re- 
fusal the right to institute this action” &c., which is not the 
statement of a fact but of a proposition of law. The com- 
plaint continues,—“ and the action is brought by the chair- 
man &c. as required by law” which also is the statement of 
a proposition of law; or to take the most favorable view of 
it, it is a statemet that all the facts which the law requires 
to enable the plaintiff to recover, exist, which would cer- 
tainly be too general a way of stating them. Perhaps the 
defect would have been cured by verdict. But the defen- 
dant pointed out the defect by his demurrer and the plaintiff 
by refusing to amend accepted the issue of the sufficiency 
of his complaint in form. The demurrer must be sustained. 
No error. Affirmed. 








J. W. ALSPAUGH v. W. H. WINSTEAD and another. 
Complaint— Answer—Verification. 


Where a plaintiff filed his complaint in an action at the appearance 
term with a verification substantially in the form prescribed by C. 
C. P. $ 117, and the defendant filed an answer thereto without such 
verification ; Held, that the plaintiff on motion was entitled to judg- 
ment, as for want of an answer. ° 


Motion for judgment for want of an answer, heard at 
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Spring Term, 1878, of Forsytue Superior Court, before 
Buczton, J. 

The plaintiff filed his complaint at the appearance term 
with a verification in the following words: J. W. Alspaugh 
being duly sworn, says, that the facts set forth in the fore- 
going complaint of his own knowledge are true, except as 
to those matters stated upon information and belief, and as 
to those matters, he believes it to betrue. (Signed) J. W. 
Alspaugh. Sworn to and subscribed before me, this 15th 
day of May, 1878. (Signed) C.S. Hauser, C. 8. C. 

The defendants filed separate unverified answers. At the 
close of the term, the plaintiff demanded judgment upon his 
complaint, as for want of an answer,which was refused by the 
Court, on the ground of the insufficiency of the plaintiff’s 
affidavit, and he appealed. 


Mr, J. C. Buxton, for plaintiff. 
Mr. A. W. Tourgee, for defendants. 


SmitH, C.J. (After stating thecase asabove.) The only 
question before us is as to the form of the verification to the 
complaint, and its compliance with the requirements of the 
Code :—The complaint shall contain a plain and concise 
statement of the facts constituting a cause of action, with- 
out unnecessary repetition, and each material allegation 
shall be distinctly numbered. C.C. P., § 93(2). The veri- 
fication must be to the effect that the same (the pleading) is 
true to the knowledge of the person making it, except as to 
those matters stated on information and belief, and as to 
those matters, he believes it to be true. bid. § 117. 

These seem to be the only provisions of the Code applica- 
ble to the subject. The plaintiff swears that the facts set 
out in his complaint, except, &c., are true, that is, that they 
are truly stated,—an expression equivalent to an averment 
of the truth of the complaint itself. We do not concur with 
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the defendants’ counsel in his criticism put upon the words 
of the statute, and in the distinction he drew betweena 
statement of facts and the facts themselves.. The argument 
was that facts are truths, and that to say a fact is true, is 
but asserting that truth is true—a meaningless proposition. 
The form of the verification in our opinion admits no such 
absurd interpretation of its words, and their fair and rea- 
sonable meaning is that the facts, as stated, are correctly 
and truly stated ; and this is all the Code requires. Besides, 
the Code is not rigid in exacting strict compliance with its 
very words. It prescribes the oath and gives the formula 
for it, but other words, substantially the same, will do. 
The Code only requires that they should “ be to the same 
effect.” We have been referred to no adjudication, and we 
presume none can be found to sustain the defendants’ excep- 
tion to the form of expression used in this case. In our 
opinion the complaint was properly verified, and the plaintiff 
was entitled to judgment according to his complaint. As it 
is, final judgment will be rendered here as it ought to have 
- been rendered in the Court below. 

Per CurRIAM. Judgment accordingly. 








J. E. BOYETT y. THADDEUS VAUGHAN. 
Pleading—Counter-Claim—Reply. 


1. Under CO. C. P.§ 105, a plaintiff may not only reply to a counter- 
claim, but may allege ‘‘ new matter” which has no connection with 
the matter alleged in the complaint or the new matter alleged in 
the counter-claim, the only requirement being that it shall not be 
inconsistent with the complaint. 

2, The plaintiff brought suit before a Justice for $105, due by account ; 

the defendant pleaded a counter-claim for $200, due by note for part 

of the purchase money for a tract of land; judgment was rendered 
for defendant from which plaintiff appealed ; in the Superior Court 
plaintiff was permitted to reply to the counter-claim, alleging an in- 
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debtedness of defendant of $332, upon a parol contract to pay plain- 
tiff so much per acre for what the land should fall short of its esti- 
mated quantity ; and plaintiff obtained judgment for $200, having 
remitted the excess of his claim above that amount; Held, not to be 
error. 


(Smita C. J. and Bynum J. Dissenting ) 

Civit Action tried on appeal from a Justice’s Court, at 
January Special Term,:1878, of Ha1irax Superior Court, 
before Schenck, J. 

The plaintiff in his complaint before the Justice of the 
Peace claimed that the defendant was indebted to him in 
the sum of $105 for lumber, and the defendant denied the 
debt and pleaded a counter claim due by note from the 
plaintiff to him for $200. The Justice gave judgment in 
favor of defendant for $69.13, the excess of his counter 
claim, and plaintiff appealed. When the case came on for 
trial in the Superior Court, the defendant moved for judg- 
ment because there was no replication denying the counter 
claim. The Court refused the motion and allowed the 
plaintiff then to put in his replication. 

The plaintiff’s replication alleged that the note was for 
part of the purchase money for land sold and conveyed to 
him by defendant, and that there was a parol agreement at 
the time of sale that the defendant should pay him four 
dollars per acre for every acre the land might fall short of 
its estimated quantity of four hundred acres, and that the 
deficiency was eighty-three acres, for which at that rate he 
set up a counter claim. The counter claim was denied by 
defendant. 

Issues were submitted to the jury and they found that 
defendant did agree to pay for the deficiency in the land, 
and that the deficiency was eighty-three acres as alleged by 
the plaintiff. The land was conveyed to plaintiff by deed in 
January, in and about a year thereafter reconveyed by 
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him to defendant to secure the said note and other debts he 
owed the defendant. The defendant moved for judgment 
notwithstanding the verdict which the Court denied and 
caused the following entry to be made: “ Upon suggestion 
of a diminution of the record as shown by the transcript of 
the Justice, the plaintiff is perm tiel hy the Court to file 
his replicatien and counter claim to the answer and counter 
claim of the defendant, and the transcript is ordered to be 
amended accordingly.” ‘The pla‘ntiff was also allowed to 
remit $57,06 of his claim on account of the deficiency in the 
land, to which defendant excepted, and thereupon judgment 
was rendered for plaintiff against defendant for $200 and 
interest from the 21st of January, 1878, and costs, and the 
defendant appealed. 


Messrs. Mullen § Moore, tor plaintiff. 
Mr. T. N. Hill, for defendant. 


Reave, J. The question is as to what defence a plaintiff 
may make to « counter claim on the part of the defendant. 
Cc. C. P., § 105 provides that ‘‘when the answer contains 
new matter constituting a counter claim the plaintiff may 
* * * reply to such new matter, * * * and he may allege 
* * * any new matter not inconsistent with the complaint 
* constituting a defence to such new matter in the answer.” 
' It is insisted that the plaintiff can not allege new matter 
to tie counter claim, but is confined to a reply to the coun- 
ter claim, or by denying it altogether, or by confessing and 
avoiding it. That is error however and grows probably out 
of considering that § 101 governs it. But § 101 relates only 
to the answer. § 105 which relates to the reply governs it, 
and provides expressly that the plaintiff may not only reply 
to the defendant’s counter claim but may allege “new 
matter’ which has no connection with the matter alleged in 
’ the complaint, or the new matter alleged in the answer, the 
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only restriction being that it shall not be inconsistent with 
the complaint,—‘“any new matter not inconsistent with the 
complaint constituting a defence to such new matter in the 
answer.” 

It is not necessary that we should give a reason for this, 
because a statute is arbitrary and is good without a reason; . 
but it would be inconvenient and unjust if it were other- 
wise. Before C. C. P. a defendant could plead a set off to 
plaintiff’s claim and defeat the plaintiff’s recovering in 
whole or in part as the case might be, but the defendant 
could not recover his set off and have judgment against the 
plaintiff ;.but under C. C, P. he may not only defeat the 
plaintiff, but have judgment against the plaintiff for the ex- 
cess of his counter claim. And it would be manifestly un- 
just to deprive the plaintiff of a defence to the counter claim 
which is set up not only to defeat his action but to subject 
him to a judgment upon the counter claim. 

In our case the plaintiff claims a lumber bill against the 
defendant. Very well, says the defendant, I owe it, but you 
owe me a balance for a tract of land you bought of me. 
Very well, says the plaintiff, I owe it, but you owe me on 
account of that same land transaction. It was certainly con- 
templated by the C. C. I’. that all these matters might be 
settled in the same suit. 

We do not think that there is any force in the defendant’s 
objection that the plaintiff can not prove his new matter by 
parol, because he does not seek by parol to contradict the 
written contract about the land. The contract by parol 
which he sets up is consistent with the written contract and 
is outside of it. Judgment affirmed and judgment here. 


SmitH, C. J., Dissenting—In my opinion there was error 
in permitting the plaintiff to put in his replication and in 
the judgment which was rendered :— 

A set off is but a defence to the action, and its office is to 
make an appropriation of money which the plaintiff owes 
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the defendant to the discharge in whole or in part of the de- 
mand asserted in the suit. It can go no further than to 
defeat the action. It differs from a counter claim only in 
the disposition made of the excess, if there be an excess, of 
the counter claim over the sum due the plaintiff, and in 
allowing the defendant to have judgment for such excess. 
They are essentially alike in the rules of pleading which are 
applicable to them. I think it clear from the authorities 
and upon sound reasoning that the defendant alone can set 
up the defence. Some of them will be referred to. In 
Ulrich v. Berger, 4 Watts & Sergt. (Penn.) 19, the Court thus 
lays down the doctrine: Set off is a creature of positive law 
and exists only when it is allowed by law. Our act allows 
it only in favor of the defendant, and there consequently can 
not be such a thing as a set off against a set off. A law suit 
might become very inconveniently complicated were it other- 
wise, as the contest might in the end be shifted from the 
original gronnd and the plaintiff recover a different and greater 
demand than the one laid in the declaration. The same 
doctrine was declared in Gable v. Perry, 13 Penn. 181. So 
in Hall y. Cook, 1 Ala. 629, the Court say: Where a defen- 
dant proves a set off io a greater amount than the demand 
sued on, the statute of set off will not allow the plaintiff to 
rebut the defendant’s proof by showing that the latter is in- 
debted to him in a large sum which is not in suit. The 
plaintiff is permitted to show that the set off is not admis- 
sible or that it is a debt which he is not bound by the law 
to pay, but beyond this he can not go, in his replication or 
proof ;—citing 3 Starkie Ev. 1317. And this is affirmed in 
the subsequent case of Hudwell v. Scott, 2 Ala. 569. The 
rule as collected from the adjudged cases is thus laid down by 
a recent writer on the Jaw of set off: The plaintiff can not 
avail himself of a set off against a set off, but is restricted 
to showing that the set off is inadmissible, or is a debt which 
he is not bound to pay. Waterman on Set Off § 595. 
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The force of the reasoning can not be successfully resisted. 
It is obvious that if the plaintiff could reply a set off, then 
equally could the defendant set up a defence to the new 
claim, and the pleading instead of tending to a single issue 
might expand and branch out into numerous issues. In the 
present case, instead of trying two actions, which the plea 
of set off itself involves, there were three tried ; and there 
might have been an indefinite number upon the principle 
that permitted the third. When the plaintiff brings his 
suit upon any particular demand, he makes his election, and, 
unless under our liberal system of amendment, can not en- 
force in that action any other. 

The new system of pleading and practice has not changed 


the rule. ‘The counter claim defined in the Code is a defence . 


which the defendant and no one else can set up. It declares 
that the answer of the defendant must contain a general or 
specific denial &c, or “a statement of any new matter con- 
stituting a defence or counter claim in ordinary and concise 
language without repetition.” § 100. And the counterclaim 
itself is described in the next section,—‘“ it must be one ex- 
isting in favor of a defendant and against a plaintiff between 
whom a several judgment might be had in the action.” No 
other replication is required of plaintiff than to controvert 
the counter claim or to defend himself against it. § 105. 

In Williams v. Jones, 1 Bush. 627, the very point now 
under discussion was decided in Kentucky. “It is also in- 
sisted,” say the Court, “ that under the pleadings and proofs, 
the account exhibited with the plaintiff’s reply should not 
have been allowed to extinguish or discharge so much of the 
debt pleaded as a set off by the appellant Davis; but although 
the account is not and could not have been pleaded in reply as 
a set off, because as suggested a reply is restricted by the 
Civil Code § 138 to statements constituting a defence to the 
set off or counter claim of the defendant, it was proper to 
suggest in the reply as a defence to the set off of Davis, that 








IN THE SUPREME COURT. 








BoyETT v. VAUGHAN. 





the goods for which he claims were sold and delivered in 
payment of the appellee’s account, and we think the facts 
proved authorized the presumption that such was the case.” 

There is another insuperable objection to the allowance of 
the plaintiff’s counter claim: In amount it was for a sum in 
excess of a Justice’s jurisdiction; one or the other of two 
consequences follow,—either the replication was inadmissible, 
or it destroyed the jurisdiction. The plaintiff’s counter 
claim was for $332 and unless it could have been originally 
sued on before a Justice, could not in this way be brought 
under his jurisdiction. That jurisdiction is limited to claims 
not exceeding $200 and the mandates of the constitution and 
statute can not in this or any other way be evaded. The 
condition of the cause produced by the ruling of the Court 
was substantially to make the claim of the plaintiff $437, 
consisting of his account for the lumber sold and for defi- 
ciency in land, and that of the defendant’s set off of $200. 
These respective claims are adjusted at their full amount, 
and the balance thus ascertained reduced to the sum 
of $200. It is true the action as originally instituted 
was within the jurisdiction of a Justice, but that juris- 
diction would have been ousted by an increase above 
$200 of the plaintiff’s claim through an amendment of the 
complaint, and he would have been compelled to dismiss the 
suit. This effect conclusively proves this want of power to 
make the amendment, or which is the same thing, increase 
the demand by a new counter claim, and thus defeat an 
action rightfully begun. If the plaintiff asked this, it was 
in substance assenting to a nonsuit or dismissal, for the Jus- 
tice could not allow the amendment and take cognizance of 
the cause. The like result must follow a similar action of 
the Court, because the Superior Court alone has jurisdiction 
of a cause brought before it on appeal when the Justice him- 
self had it. Any change which would have defeated the 
jurisdiction of the Justice, if allowed when the cause was 
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depending before him, will have the same effect, if allowed 
in the appellate Court. 

It is to be further remarked that there is a variance in 
the sum demanded in the complaint and that adjudged in 
the Superior Court. This the rules of pleading and practice 
do not allow, and as the judgment would be reversed on a 
writ of error where that mode of proceeding prevails, it can 
not be sustained on our review of it on the appeal. Singleton 
v. Kennedy, Conf. Rep. 520. 

I am therefore of opinion that the Court erred in allowing 
the plaintiff’s replication of a counter claim, and in adjudg- 
ing to the plaintiff a sum in excess of his original demand. 


Bynum, J. I concur in the dissenting opinion of the Chief 
Justice. 
Per CURIAM. Judgment affirmed. 








WILLIAM A. MOORE v. MOSES HOBBS and ABRAM T. BUSH. 
Pleading —Complaint—Demurrer. 


1. A complaint (or declaration) which merely states a conclusion of 
law, and not the facts from which that conclusion is derived, is de- 
murrable both at common law and under the C. C. P.; Hence, a 
complaint which simply alleges that the defendant is indebted to 
the plaintiff and that the debt has not been paid, is subject to de- 
murrer as not stating a sufficient cause of action. 

2. If a declaration (or complaint) in debt be upon simple contract, the 
consideration must be set forth with the other facts. If it be upon 
a specialty, the specialty must be set forth and that imports a con- 
sideration. 


Crvin Action tried at Spring Term, 1878, of CHowan 
Superior Court, before Furches, J. 

The plaintiff complains :— 
1. That the defendants are indebted to him in the sum of 
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$488.70 at eight per cent interest per annum from the Ist 
day of December, 1875. 

2. That no part of said debt has been paid. 

3. Therefore the plaintiff demands judgment against the 
defendants (for said sum) and costs. 

The defendants demur:— 

Because the facts stated in said complaint are insufficient 
to constitute a cause of action, in that. it does not contain a 
plain and concise statement of the facts constituting the 
plaintiff’s cause of action. 

The Court overruled the demurrer and offered to allow 
the defendants to answer, which they refused todo. There- 
upon judgment was rendered upon the complaint in favor 
of the plaintiff for the sum demanded, and the defendants 


appealed. 


Messrs. Mullen ¢ Moore and J. B. Batchelor, for plaintiff. 
Messrs. Gilliam ¢ Gatling, for defendants. 


Reape, J. “A declaration is a specification in a metho- 
dical and legal form of the circumstances which constitute 
the plaintiff’s cause of action.” 1 Chitty, Pl.240. Observe, 
that it is not to state that there is a cause of action, but the 
“ circumstances” which constitute the cause of action. “‘ The 
general requisites or qualitiesof a declaration are, * * * 
Second, that it contain a statement of all the facts necessary 
in point of law to sustain the action, and no more; third, 
that these circumstances be set forth with certainty and 
truth.” 1 Chitty, Pl. 244.. Observe again, that “all the 
faels are to be set forth. Ifa declaration in debt be upon 
simple contract, the consideration must be set forth with the 
other facts. If it be upon a specialty, the specialty must be 
set forth, and that imports a consideration. Chitty, Pl., 
362, 363. The form of a declaration on simple contract is as 
follows: A B, the plaintiff in this suit * * * com- 
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plains of C D, the defendant, in this suit * * * for 
that, whereas the defendant on—was indebted t« the plain- 
tiff in $— for the price and value of goods then sold and 
delivered by the plaintiff to the defendant at his r quest, 
&c., or for the price and value of work then done, &c., or 
for money lent, &. Arch. N. P., 297. The form ofa de- 
claration on specialty is as follows :—A B, the plaintiff, &c., 
complains, &c. Whereas, the defendant, &c., by his cer- 
tain writing obligatory sealed with his seal, and now shown 
to the Court, &c., acknowledged himself to be held and 
firmly bound unto the plaintiff in the sum of $—, &c., 
Arch. N. P., 304. A defect in the declaration appearing on 
the face of it could be taken advantage of by demurrer. 

It is plain therefore that under the former mode of plead- 
ing, the declaration in this case is fatally defective. It 
states a cause of action, viz., indebtedness: but it states not 
one single “ circumstance ” or “ fact” constituting the cause. 
But then it is said, “that all the forms of pleading hereto- 
fore existing are abolished.” C. C. P., § 91. True, but 
still, all form is not abolished, for the same C. C. P., §§ 91, 
92, prescribes, “that the complaint shall contain a plain 
and concise statement of the facts constituting the cause of 
action without unnecessary repetition, and each material 
allegation shall be distinctly numbered.” 

Observe, that in the new, as in the old form, the fucts con- 
stituting the cause of action must be stated, with this addi- 
tion in the new over the old, that each material fact shall 
be separately numbered. The object of the declaration in 
the old forms was to inform the defendant fully as to the 
facts, so that he might make his defence both by the proper 
pleas and by proofs, and that the jury and the Court might 
see what they had to try and to decide. This was not a 
matter of mere form, butof substance. And there has been 
no relaxation of the requisite in the new form, and no al- 
teration from the old, except to require the greater particu- 
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larity of separately numbering every material fact. Why 
require them to be numbered if they are not required to be 
stated ? 

There is not in this case a single fact stated to show 
whether the complaint is on a simple contract for goods sold 
and delivered, or for work and labor, or for money lent, or 
for any like matter, or whether it is upon a bond or other 
specialty, or whether it be not for some alleged tort. The 
fault in the complaint seems not to have been inadvertent, 
for we clearly intimated it when the case was before us 
heretofore, 77 N. C., 65, and suggested an amendment. 
When the case was before us heretofore it was upon the 
demurrer of the defendants, that the Court had no jurisdic- 
tion because of the non-residence of the parties. But the 
fact not appearing upon the face of the complaint, the de- 
murrer was overruled and judgment given below for the 
plaintiff. We held that there was no error in overruling 
the demurrer, but that there was error in giving judgment 
for the plaintiff, because upon overruling a demurrer, the 
judgment is not for the plaintiff, but respondeat ouster. So that 
we sent the case back with directions to allow the defendants 
to answer, if they would, and if not, there would be judg- 
ment for the plaintiff, as for want of an answer. But then 
we called attention to what might be held to be a defect in 
the complaint which had not been pointed out by the de- 
fendants, but which might nevertheless prevent a judg- 
ment for the plaintiff, viz., that no facts sufficient to consti- 
tute a cause of action were stated in the complaint, and we 
suggested that if so, it could be remedied by an amend- 
ment, with leave. And now the case is before us upon 
demurrer to that fault in the complaint which we then sug- 
gested, but which was not formally before us for decision. 
In sustaining the demurrer as we now do, the ordinary 
course would be to reverse the judgment below which was 
for the plaintiff, and give judgment here for defendants ; 
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but that might work a hardship upon the plaintiff, as that 
might defeat his right altogether, if he has one, and as we 
think His Honor must have been misled by what we said 
in the case before, viz., that if the defendant refused to ans- 
wer, then there would be judgment for the plaintiff, we 
will not give the defendant a judgment here now except for 
the costs; and will remand the case to the end that the 
plaintiff may move to amend, if so advised, and if leave be 
had and the amendment made, then the case shall proceed 
as if upon the first filing of the complaint, with leave to the 
defendants to plead or demur as they may be advised. 
If the plaintiff shall not amend, then judgment will be 
entered below for the defendants as upon a demurrer 
sustained. 


Reversed and remanded; the plaintiff to pay, and the 


defendants to recover costs in this Court. 
Per Curiam. Judgment accordingly. 








A. H. BOYDEN v. ACHENBACH. 


Roads—Presumption of Dedication to Public Use. 


1, The mere user of a footpath or neighborhood road, however long 


the time, will not raise a presumption of its dedication to public . 


use, in the absence of accompanying circumstances (as if it had an 
overseer, &c.,) from which such dedication might be presumed. 


2. In an action to enforce a right of way, the complaint should set 
out how the plaintiff acquired such right. 


3. A private action does not lie for obstructing a public way except 
for a special injury sustained by the plaintiff. 

(State v. Johnson, Phil. 140; State v. McDaniel, 8 Jones 284; Moore v. 
Hobbs, ante, 535, cited and approved.) 


Civit Action tried at January Special Term, 1878, of 
Rowan Superior Court, before Kerr, J. 
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The plaintiff claimed that he was entitled to a right of 
way and had acquired an easement over the land of the 
defendant, and that defendant had obstructed the same. 
The defendant in his answer denied the plaintiff’s allega- 
tion, and insisted that if he ever possessed such right, it 
was lost by operation of the statute of limitations. The 
plaintiff introduced evidence tending to show that he and 
those under whom he claimed had peaceably and of right, 
and adversely to all persons for forty years, so used the 
right of way. The evidence offered by defendant tended 
to show that he purchased the land in the year 1878, and 
for more than three years before the commencement of this 
action had closed said way and refused to allow the plaintiff 
or any other person to use it, although the plaintiff always 
claimed the right to do so. The defendant insisted that if 
plaintiff had ever acquired an easement, it was barred by 
the statute. Uader the instructions of the Court, the jury 
found for the plaintiff, and an order was made in accord- 
ance with the demand in the complaint, commanding the 
defendani to remove the obstructions, &. From this judg- 
ment the defendant appealed. 


Mr. J. S. Henderson, for plaintitf. 
Messrs, J. MeCorkle and W. H. Bailey, for defendant. 


Reape, J. In England there were three kinds of public 
ways, one called “iler” over which the public passed on 
foot; another called “actus” over which they passed on 
foot and on horseback ; and a third called “via” over which 
they passed on foot and on horseback and in vehicles with 
wheels. State vy. Johnson, Phil. 140. Coke Litt. 56, a, by 
Bacon, Ab. In that old and thickly populated country 
where lands were of great value, the rights of the public 
and of individuals were sharply defined, and all of these 
roads were important. The “via” however was most im- 
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portant and by pre-eminence was called the highway. And 
to the highway the robbery acts were confined. 

Distinguished from these was the incorporeal heredita- 
ment, easement, or right of way which one acquired over 
the land of another in which the public had no interest 
whatever. This right of way was acquired either by pre- 
scription, being user for a time whereof the memory of man 
runneth not tothe contrary, or by grant. If by grant, the 
grant itself was the proof, or the grant being lost, twenty 
years user raised a presumption that it once existed. In 
our new country the “highways” alone were of much 
public importance. These were laid off and established 
by order of Court and kept up at the public charge. To 
the highways were added “cartways” for persons who 
occupied land to which there was no public highway. 
These were also laid off and established by order of Court, 
and when established, they were for public use as well as 
for the use of the individuals at whose instance they were 
ordered. See Rev. Code and Bat. Rev., title Roads, &c. 
We have also a late act allowing roads to be laid off to 
places of public worship. Bat. Rev., ch. 104, § 45. 

We have no other kinds of public roads in this State. 
The “footpaths” and “neighborhood roads” have never 
had that importance. They are understood to be used by 
leave, and they are closed when the owners of the lands 
desire to put them under cultivation or to enclose them. 
Their use can not be claimed by prescription, and a grant 
will not be presumed from any length of user under such 
circumstances. It is not however intended to be denied 
that where the public has used a way as a public road or 
cartway just as if it had been laid off by order of Court— 
as if it has had an overseer and hands and been worked 
and kept in order—for more than twenty years, it will be 
presumed that it was so Jaid off; or thet the owner of the 
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land had dedicated it to the public; but the mere user of 
footpaths and neighborhood roads without such accompa- 
nying circumstances will raise no such presumption how- 
ever long the time. In State v. McDaniel, 8 Jones, 284, the 
jury found a special verdict, that the road had been used 
by the neighborhood for sixty years in going to church, to 
mill, and to public highways on foot, on horseback, and in 
vehicles; and yet it was held not to be a public road which 
it was indictable to obstruct. In this country where land 
can not be-cultivated without being enclosed, it would be 
a burden which farmers could not bear, if they had to make 
lanes of every pathway which has been used over their 
lands for twenty years. And the burden would be scarcely 
less upon the public, for every highway must have an over- 
seer and hands to work, and bridges, and be kept in good 
repair, or the public authorities are indictable. 

So much has been said because it is uncertain from the 
record what sort of way or road is contemplated in this 
case. The complaint sets out that plaintiff is cultivating 
a tract of land from which he had a right of way over the 
adjoining lands toa highway. We infer that he means 
over the defendant’s lands, but he does not say so. Nor 
does he say how he acquired the right. And we have said 
in Moore v. Hobbs, ante 535, that it was not sufficient that the 
complaint should state that the defendant was indebted to 
the plaintiff, but that it must state how he was indebted,— 
the facts and circumstances. So here the complaint ought 
to have stated how he had the right of way.—was it a high- 
way? oracartway? Or did he claim by prescription? or 
by grant? While we would infer from the complaint that 
probably the plaintiff had in his mind a right of way, an 
incorporeal hereditament, yet the issue and verdict are 
upon a totally different idea. The issue and the only issue 
was :—* Has the public had the use of the road mentioned 
for forty years? Verdict: “ Yes.” That clearly indicates 
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not a private way or incorporeal hereditament, but a public 
highway, or at least a cart-way. There is certainly no find- 
ing to the effect that the plaintiff is entitled to a private 
way ; but the most that can be made of it, is, that he is en- 
titled as one of the public to a public way. And for ob- 
structing a public way he is not entitled to a private action 
except for a special injury—as for throwing a log, over which 
he stumbles, or a pit into which he falls, and is injured. 
The answer fully denied the complaint, and both sides 
offered evidence. The case states that the plaintiff offered 
evidence tending to support his claim. And thereupon 
His Honor, instead of leaving the testimony to the jury, in- 
structed them that the plaintiff was entitled to their verdict. 
This of course was error. 

We can not satisfactorily decide as to the statute of limit- 
ation, because it is uncertain what the action is intended to 
involve. Ifthe right of way is claimed as an incorporeal 
hereditament, as is probable, then six years is the statute. 
C.C. I’. Probably upon leave had, the pleadings may be 


amended. 
Error. Venire de novo. 








E. C. CHASTAIN v. NATHAN COWARD. 
Exceptions —Consideration—Practice. 


1, Where the decision of all questions both of law and fact is leg to 
the Judge below under the provisions of C. C, P. § 240, his findings 
and conclusions will not be reviewed by this Court, unless excep- 
tions appear to have been aptly taken, or error is distinctly pointed 
out. 

2. Where one agrees to take a judgment against a third party in satis- 
faction of a debt, all inquiry as to the amount realized on such judg- 
ment is irrelevant in a suit for the recovery of the original debt. 
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Civin Action tried at Fall Term, 1877, of Jackson Supe- 
rior Court, before Furches, J. 

By consent of parties a jury trial was waived and His 
Honor found the following facts: In the year 1872 or °73, 
the plaintiff agreed to sell defendant a tract of land in Jack- 
son county for $2300; and in 1872 the defendant contracted 
to sell to one J. G. Chastain and others a tract of land in 
Clay county, and executed to them a bond for title, they 
paying part cash and giving their notes for the balance of 
tke purchase money, and upon failure to pay the notes, the 
defendant recovered judgment against them at Fall Term, 
1874, of said Court for the amount due thereon, and a de- 
cree for the land to be sold for its payment. 

The agreement between plaintiff and defendant as afore- 
said was not reduced to writing until the 10th of March, 
1875, and upon entering into settlement of the balance due 
the plaintiff, the defendant having previously paid a part 
of the price, it was ascertained that it was about the same 
amount as that recovered in the judgment in favor of de- 
fendant against said J.G. Chastain and others. And there- 
upon the defendant made an assignment of said judgment 
to the plaintiff, and the plaintiff executed to him a bond 
for title to the land in Jackson county, and from that time 
took control of the judgment against said parties, and after 
indulging them for some time, he directed the sheriff of 
Clay county to sell the land for its payment, attended the 
sale and bought the land at $100. one Thomas Chastain 
being present and forbidding the sale under a claim of title 
_ in bimself. It was in evidence that the.land unincumbered 
was worth about $1,500, and that doubts as to the title pre- 
vented it from bringing a better price at the sale. The 
testimony as to the value of the Jand was objected to by 
plaintiff, and the objection overruled. The plaintiff now 
claims title to the land in Clay county. 

Upon these facts it was contended by the plaintiff that 
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the assignment of the 10th of March as aforesaid, was only 
for the proceeds or what might be recovered on said judg- 
ment, and insisted that the defendant owed him a balance 
upon their original contract and demanded judgment in 
this action for the same; but the defendant insisted that 
the plaintiff took the assignment of the judgment in full 
satisfaction of the balance due him for the land in Jackson 
county; and His Honor being of opinion with defendant 
adjudged that plaintiff execute a deed to him conveying 
the said land in Jackson county, from which ruling the 
plaintiff appealed. 

Messrs. Busbee § Busbee, for plaintiff. 

Mr. J. H. Merrimon, for defendant. 


Farrciotu, J. The principal fact controverted in this 
case was the payment of the balance of the purchase money 
for the land. That turned on the inquiry whether the as- 
signinent of the proceeds of a judgment, referred to in the 
case, was in full satisfaction of said balance. By consent 
of parties all issues were referred to His Honor, and his 
finding of fact was in the affirmative. Upon his finding of 
facts the judgment of the Court was that the plaintiff make 
title by a deed of conveyance to the defendant. No excep- 
tions to the admission of evidence, nor to the conduct of 
the trial below, were made, and we see none that could be 
made here, and the judgment was proper according to the 
facts found. If the allegation of the plaintiff had been 
sustained by the finding of the facts in regard to the assign- 
ment of the proceeds of the judgment, then he would have 
been declared to hold the land purchased under said judg- 
ment, in trust for the defendant. This position he disclaims, 
and insists that the land purchased belongs to him, which 
is not denied by the defendant. As no judgment was ren- 
dered on the counter claim below, we do not consider it. 
Let final judgment be entered here. 

No ~. . Affirmed. 

5 
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J. C. MEEKINS v. CU. E. TATEM. 
Exceptions — Practice. . 


1. In order to obtain a review by this Court of proceedings in the in- 
ferior tribunals, the exceptions taken in the Courts below must be 
distinctly pointed out, together with the facts upon which they de- 
pend. This Court will not search for error through obscure and vo- 
luminous records. 

2. The only exceptions to this rule in civil causes are where there is 
a want.of jurisdiction, or where, upon the whole case, it is apparent 
that the plaintiff is entitled to no relief. 


PROCEEDING instituted under Bat. Rev. ch. 91, for pro- 
cessioning land, heard on appeal at Spring Term, 1878, of 
TYRRELL Superior Court, before Furches, J. 

The processioner while running one of the lines was for- 
bidden by the defendant to proceed further, and thereupon 
he desisted and made report to the Probate Judge. The 
Probate Judge ap; ointed five freeholders to appear with the 
processioner on the premises and establish the disputed 
boundary. "This was done, report made and confirmed,and 
defendant appealed to the Superior Court. On the hearing 
of the cause the plaintiff moved that the defendant be re- 
quired to file his exceptions, which motion the Court refused, 
and then reversed the judgment of the Probate Judge and 
remanded the case. From this the plaintiff appealed to 
this Court. 


Messrs, J. B. Batchelor and Mullen ¢ Moore, for plaintiff. 
No counsel for defendant. 


Smitu, C. J. (After stating the case as above.) The ap- 
pellant “shall cause to be prepared a concise statement 
of the case, embodying the instructions of the Judge as 
signed by him, if there be any exception thereto, and the 
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requests of the counsel for instructions, if there be any ex- 
ception on account of the granting or withholding thereof, 
and stating separately, in articles numbered, the errors 
alleged.” C.C.P.,§301. Instead of this we have a meagre 
and unsatisfactory recapitulation of the several proceedings 
which constitute the record itself. No exceptions sre taken, 
no errors pointed out, and no concise s:atement of facts to 
enable us to pass upon the correctness of the rulings of the 
Judge. All that the record discloses is the refusal of the 
Court to grant the plaintiff’s motion, the reversal of the 
judgment of the Probate Judge, and the order remanding 
the cause. Why this was done, and whether there were 
sufficient grounds to warrant the order, do not appear. It 
nay be that some of the proceedings were not in conformi- 
ty to the requirements of the act, as interpreted by him, to 
give such conclusive effect in determining the title to land. 
We are left to grope our way through a voluminous record, 
und examine each part of it, and ascertain if every thing 
was regularly and legally done. We shall not enter upon 
this task. The well settled practice of this Court repeat- 
edly announced is to pass only upon such exceptions as 
were taken in the Court below, and therewith the facts upon 
which they depend must be distinctly presented. The only 
exception in civil causes is where there is a want of jurisdic- 
tion, or where upon the whole case it is apparent that the 
plaintiff is entitled to no relief. We must therefore and for 
these reasons affirm the judgment. 

No error. Affirmed. 
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AES , Vw weiss BURNETT and others v. THOMAS W. NICHOLSON 


y . and others. 

, ©. b. ee | 5 

% in Damages—Restraining Order. 

SL 

Cale vs 

— - The defendant under an injunction or restraining order can only re- 
cover damages upon the dissolution of the one or the vacation of the 
other, by showing want of probable cause for the plaintiff's action, 
or malice in its legal acceptation as applicable to such cases. 


(Williams v. Hunter, 3 Hawks 545; Kirkham v. Coe, 1 Jones 423 ; 
Davis v. Gully, 2 Dev. & Bat. 360; Halls v. McAffee, 2 Ire. 236, cited, 
commented on and approved.) 


Morron by defendants heard at January Special Term, 
1878, of Hatrrax Superior Court, before Schenck, J. 

The material facts appear in the opinion. The defen- 
dants moved to have the damages alleged to have been sus- 
tained by them, by reason of the issuing of a restraining 
order, assessed by a jury; which motion was refused by 
His Honor, who held that if they were entitled to damages, 
their remedy was by an action for malicious prosecution 
which would not lie until final judgment in this cause, from 
which ruling the defendants appealed. 


Messrs. Spier Whitaker and J. B. Batchelor, for plaintiffs. 
Messrs. Mullen § Moore and Walter Clark, for defendants. 


Satu, C.J. The plaintiffs were the owners of a public 
grist mill on the waters of Fishing creek and brought their 
action to restrain the defendants from constructing a dam 
and erecting another mill on the same stream about eleven 
hundred yards below, on the ground that the water would 
be ponded back and interfere with or obstruct the opera- 
tions of their mill and that the public health would be also 
endangered. On application to the Judge for an injunction 
he appointed a time and place, of which notice was to be 
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given the defendants where he would hear the motion, and 
meanwhile he issued a restraining order and suspended all 
further work on the dam. On hearing the motion and nu- 
merous conflicting affidavits as to the effect upon the plain- 
tiff’s mill of the proposed dam, the Judge refused the mo- 
tion, discharged tbe restraining order, and directed a refer- 
ence to the clerk to ascertain the injury done to the defen- 
dants by the restraining order under which they were 
compelled to discontinue their work, 

On appeal this ruling was affirmed in the Supreme Court 
at January Term, 1875. At Fall Term, 1876, the referee 
made his report ascertaining the defendants’ damages to be 
seven hundred and eighty three dollars. To this exception 
was made and a jury trial demanded by plaintiffs. AtJan- 
uary Term, 1878, on the defendants’ motion to have their 
damages arising from the restraining order assessed by a 
jury, the Court adjudged that the defendants were not en- 
titled to recover their alleged damages, at least at this stage 
of the case and in this mode of proceeding, and that they go 
without day and recover their costs. 

To the refusal of the Court to allow them to proceed and 
assess their damages before the jury, the defendants except 
and appeal. This is the only point now before us and we 
are of opinion that there is no error in the ruling of the 
Court. 

When an order granting an injunction is made, it is nec- 
essary that the party applying to the clerk to issue it shall 
first give a written undertaking with sufficient sureties to 
the effect that the plaintiff will pay to the person enjoined 
such damages not exceeding a sum to be specified “as he 
may sustain by reason of the injunction, if the Court shall 
finally decide that the plaintiff was not entitled thereto.” 
C. C. P., § 192. The Court may however postpone acting 
upon the application until the persons to be affected can be 
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heard, and in the meantime restrain the defendant. § 193. 
In the latter case no such indemnity is required. 

We are not prepared to say that in a proper case the de- 
fendant may not seek redress for an injury done by such 
temporary restraining order as well as by an injunction. 
Both operate in the same way and produce the same results 
in a greater or less degree. The undertaking required by 
the statute in one case does not impose any new liability 
upon the plaintiff, but simply provides an additional secu- 
rity for that which already exists. But in neither case can 
damages be recovered by a defendant for loss incurred 
through an action bona fide brought and prosecuted by a 
plaintiff for his relief. The right of a defendant to sue does 
not depend solely upon the result of the action, but upon 
the want of probable cause and of good faith in its prose- 
cution. In this respect actions in which an injunction may 
issue stand upon the same footing as others. There can 
not indeed be any action in which inconvenience and loss 
are not sustained by the defendant, but the penalty imposed 
on the plaintiff is only the puyment of the costs of the suit. 
This will appear from an examination of adjudicated cases. 

In Williams vy. Hunter, .3 Hawks, 545, the action was 
brought to recover damages for suing out an attachment 
wrongfully, and levying on the plaintiff’s mare, and TaYxor, 
C. J., said; “I can not distinguish the case from an action 
for maliciously holding a party to bail or suing out a writ 
when nothing was due, in which case the action is malice 
and want of a probable cause. For although the plaintiff 
in the first action should fail to recover, yet unless it was 
brought with a view to oppress the defendant and with a 
knowledge that he had no sufficient cause of action, it will not 
give the injured party a right to sue.” 

In Kirkham v. Coe, 1 Jones 423, the doctrine in the above 
case js so far modified as not to require to be shown the 
element of malice, and it is said, as the attachment bond re- 
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quired is to indemnify against wrongfully suing out an 
attachment, tne idea of malice as an essential ingredient of 
the action is negatived. In delivering the opinion, Pzar- 
son, J., thus states the law: “To maintain an action like 
the present it is sufficient to show a want of probable cause. 
To maintain an action for slander it is sufficient to show 
malice. To maintain an action for malicious prosecution 
both a want of probable cause and maliee must be shown.” 

In Davis v. Gully, 2 Dev. & Bat. 360, the plaintiff’s brought 
his action on a bond given by the defendant upon suing 
out a writ to sequester certain slaves in the plaintiffs hands 
and failed. Gaston, J. in the opinion says: “ The words‘ for 
wrongfully bringing suit in the Court of Equity’ must be 
interpreted as the analogous words in the condition of an 
attachment bond, have been interpreted—the bringing of 
a suit maliciously and without probable cause,” and he con- 
cluded thus: “ The purpose of the bond in the case ways to 
secure the plaiuitiff against the insufficiency of the common 
law remedy if the complainants in the suit in equity should 
be unable to respond in damages.” 

So in Falls v. McAffee, 2 Ire., 236; the action was upon a 
bond to indemnify the plaintiffs “for all damages they 
might sustain by reason of the wrongful suing out of an in- 
junction” by defendants to stop the working ofa gold mine. It 
was proved that in consequence of the injunction the working 
of the mine had been stopped for three years and by reason 
thereof the pits had caved in, the ditch filled up, and the 
work and other implements injured, and that if not res- 
trained the plaintiff would have made during the interval 
after deducting all expenses a profit of three thousand 
four hundred dollars per annum. Evidence was offered to 
show a want of probable cause and malice in the defendant 
which the Court thought insufficient, but the Court reserved 
this question, allowed the jury to asses the damages, as they 
did at two thousand and ninety-four dollars. The Judge 
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afterwards set aside the verdict and ordered a nonsuit from 
which there was an appeal. The Court, Rurrin, C. J. de- 
livering the opinion says: “ The counsel forthe plaintiff has 
not contended that the Superior Court erred in its opinion 
as to the nature of this action, but admitted that ti can 
only be maintained by showing a want of probable cause for the 
Sormer suit and also in a legal sense malice in bringing it.” He 
then proceeds: “Thus taking it that the ingredient of 
malice is absolutely negatived, and the present defendants, 
instead of having brought a groundless suit for the purpose 
of oppressing the present plaintiffs and subjecting them to 
losses, appear only to have honestly sought from the pre- 
ventive justice of the Court a remedy against impending 
injury to their rights, or supposed rights, until that right 
could be investigated and established. It has turned out 
indeed that these parties had not the right they then be- 
- lieved they had, and that the present plaintiffs have sus- 
tained a heavy loss from the operation of the process against 
them. But much as that is to be regretted it can not be 
repaired in the present action, as the defendants prosecuted 
that litigation from sound motives, just as much so as the 
present plaintiffs are now prosecuting their suit.” 

The principle thus announced is decisive of our case, for 
surely, if the defendants were not liable upon such a bond, 
neither can they be when no bond is given for damages, 
which it was the very purpose of the bond to secure when 
the plaintiffs were entitled to recover them. We therefore 


affirm the judgment. 
No error. A firmed. 
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JOHN S. MANIX, Adm’r, v. THOMAS 8. HOWARD. 







Claim and Delivery—Damages. 






The title to property seized under the provisional remedy of claim and 
delivery, can not be drawn into question upon an inquisition to as- 
certain the damage to the defendant where the seizure was irregular. 









Inquiry to assess Damages instituted at Spring Term, 
1878, of Craven Superior Court, before Kerr, J. 

On the 10th of October, 1874, Nancy Folk, the intestate 
of plaintiff and trustee of S. A: Burnett, issued a summons 
to the defendant returnable to Fall Term, 1874, of Craven 
Superior Court, on 4th Monday after 2d Monday in Septem- 
ber. On the same day, Oct. 10, the cestui que trust Burnett 
made the affidavit required by C. C. P. § 177 and obtained 
a requisition on the sheriff to take four mules from the de- 
fendant and deliver them to the plaintiff, (§ 178) and the 
sheriff thereupon took the mules and afterwards delivered 
them to the plaintiff. On said 10th of October, Burnett 
executed an undertaking in $600 “that the plaintiff shall 
prosecute this action, return the said property to the defen- 
dant if return shall be adjudged, and pay him such sum as 
may for any cause be recorded (evidently meaning recovered) 
against the plaintiff in this action.” On the return of the 
summons at Fall Term, 1874, the defendant moved to dis- 
miss the action on the ground that it had been issued within 
ten days before the next ensuing term of the Court. The 
Judge refused the motion and the defendant appealed to 
this Court. At January Term, 1875,—72 N. C. 527—this 
Court thought itself bound by the act suspending the Code 
(Acts 1870-’71, ch. 40 § 2, brought forward in Bat. Rev. ch. 
18 § 2) to dismiss the action, 

At Spring Term, 1878, of Craven Superior Court, “a jury 
were impannelled to assess the damages sustained by the 
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defendant by reason of the wrongful taking of the said 
mules.” The defendant offered evidence of the value of the 
mules. The plaintiff offered to prove by said Burnett (the 
cestui que trust of plaintiff) that she was the owner of the 
mules when the action was begun, and after objection was 
allowed to testify to that effect. The Judge charged the 
jury that if they believed that the mules belonged to Burnett 
the defendant could recover only nominal damages, to which 
instruction the defendant excepted. The jury returned a 
verdict for six pence in favor of defendant, and the Judge 
gave judgment on the undertaking for that sum and costs, 
and the defendant appealed. 


No counsel in this Court for plaintiff. 
Messrs. Green g Stevenson, for defendant. 


_ Ropman, J. (After stating the case as above.) The only 
question presented on this record is,—whether the plaintiff 
{and the nominal plaintiff and his cestui que trust must be 
considered one) could legally be allowed to prove title to the 
mules notwithstanding the action had been dismissed ? 

A few observations it seems to us will suffice to show, 
that the decision of the Judge in favor of the right of the 
plaintiff to do so can not be sustained. If notwithstanding 
the dismissal of the action for irregularity in the summons, 
the plaintiff can go on and give evidence of his title just as 
if the action was still pending in Court for his benefit, the 
dismissal was a vain thing and without any effect. Such a 
decision nullifies the act of assembly by which in effect it 
was forbidden to issue a summons within ten days of the 
next ensuing term of the Superior Court of the county. 
Perhaps the act was in this respect indiscreet and thought- 
less; and it has since been altered. Acts 1876,-’77, ch. 85. 
But no Court can rightfully, upon its opinion of the wis- 
dom of an act, decline to obey it. When the summons was 
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declared irregular and the action dismissed, the plaintiff 
was out of Court as to his power to prosecute his right. <A 
jury can only try issues of fact made by the pleadings. In 
this case no complaint or answer had been filed, and no 
issue as to the right of property in the mules had been or 
could be joined. The Judge in submitting that question to 
the jury submitted one not in issue, and not pertinent to 
anything legally in controversy between the parties in the 
condition of the case. If the Judge was right in submit- 
ting the question of property to the jury, their finding 
upon that question in favor of the plaintiff, entitled him to 
a verdict for damages, and to a judgment against the de- 
fendant for the damages found and costs; whereas under 
the instructions of the Judge, the jury found a verdict for 
six pence damages in favor of the defendant, and the Judge 
gave judgment in his favor against the plaintiff. The in- 
consistency of the two rulings is evident. The result is 
that the plaintiff is compelled to pay damages and costs for 
taking his own property from the defendant by process of 
law. Wethink the evidence of Burnett was irreievant, 
and therefore incompetent. 

These observations we think dispose of the only question 
presented in the present stage of the case, and with which 
this Court can now deal. When the case shall again come 
up for action in the Superior Court, other questions as to 
the proceedings proper to be taken will arise. But it is not 
our duty to express any opinion on these by anticipation. 
The judgment is reversed and the case remanded to be 
proceeded in according to law. 

Error, Judgment reversed and case remanded. 
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H, T. BAHNSEN, Adm’r of 0. A. KEEHLN, v. E, T. CLEMMONS. 


Money Received to Another’s Use. 


On the trial below, it appeared that plaintiff ’s intestate, a postmaster, 
in June, 1861, had in his hands a certain sum of money belonging to 
the United States and paid it to the defendant to whom the United 
States Government was indebted for services as mail carrier, in part 
discharge of the debt ; after the war the defendant collected from 
the United States payment in full for all his services up to June, 
1861, and the plaintiff ’s intestate was compelled to account for and 
pay to the United States the amount paid by him to defendant ; 
Heid, that plaintiff was entitled to recover. 


Civiz Action tried at Spring Term, 1878, of ForsyTHE: 
Superior Court, before Buxton, J. 

The case is sufficiently stated by Tua Carer Justice in 
delivering the opinion of this Court. There was judgment. 
for plaintiff and the defendant appealed. 


Mr. J. M. Clement, for plaintiff. 
Mr. W. H. Bailey, tor defendant. 


Smrra, C.J. The plaintiff’s intestate,O. A. Keehln for 
several years prior and up to June the Ist, 1861, held the 
office of post-inaster at Salem, and as such had received and 
then held the sum of three hundred and thirty dollars and 
twenty-two cents, moneys belonging to the government of 
the United States. The defendant had entered into divers 
contracts for carrying the mails, under which there was a 
much larger sum due him from the post office department. 

The balance in the intestate’s hands had been from time 
to time under orders of the department, paid over to the 
defendant and his receipts taken therefor. The defendant 
applied to the intestate to pay over this sum to him, and 
the intestate refused to'doso unless directed by the post. 
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office department of the newly formed government of the 
‘Confederate States which had then assumed and was ex- 
ercising control over the mails and post offices in this 
State. The defendant procured the required order and on 
presenting it the entire amount was in the spring of 
1862 paid over to him by the intestate. After the close of 
the war and the restoration of the authority of the United 
States, the defendant made demand and collected from 
the post office department payment in full for all his 
services as mail carrier up to June the Ist, 1861, no de- 
duction being made for the sum paid him by the intes- 
tate. The intestate has also been compelled to account 
for the same money and has paid it to the United States. 
This action is instituted to recover the amount paid to 
the defendant, as paid without consideration, and in breach 
of the defendant’s contract to apply the same to the debt 
due him from the United States, and in exoneration of the 
intestate’s liability therefor. 

The defendant has thus twice received payment for his 
services in part, once from the intestate and again from the 
United States. The intestate has twice paid the money, 
once ‘to the defendant and next under compulsion to the 
United States. It is as inequitable for the one to receive 
and retain the double payment, as it is wrong that the 
other who has twice paid his money should lose it and be 
‘without remedy. The inequality will be corrected and the 
balance adjusted by the defendant’s refunding what he has 
received and improperly diverted to his Own use. This 
result, in itself so reasonable and just, can be attained upon 
well settled principles of law applicable to an action for 
money had and received. 

“ When the defendant,” says Mr. Greenleaf, “is proved 
to have in his hands the money of the plaintiff which cx 
equo et bono, he ought to refund, the law conclusively 7 resumes 
that he has promised so to do, and the jury are bound to find 
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accordingly; and after verdict the promise is presumed to 
have been actually proved.” 2 Green]. Ev.,§ 104. “The 
count for money had and received which in its spirit and 
objects has been likened to a bill in equity, may in general 
be proved by any legal evidence showing that the defen- 
dant has received or obtained possession of the money of 
the plaintiff which in equity and good conscience he ought 
to pay over to the plaintiff.” Ibid, § 117. 

The plaintiff’s right to recover is resisted on two grounds,-— 
that the payment was voluntary, and that the transaction 
was itself illegal and the law refuses its aid to either. 

It ie true the intestate paid the money of his own record, 
but he did so at the instance of the defendant, and it was 
to be applied to the discharge pro tanto of his claim against 
the United States. Ilad the defendant thus applied the 
money, and this he should have done or offered to do in the 
settlement of his claims, the intestate would have been re- 
lieved of his own liability. By failing to give the credit 
and collecting his whole debt, he left the plaintiff exposed 
to the demand of the government, which he was again 
compelled to pay. This wasa breach of the agreement and 
such a misuse of the fund as entitled the plaintiff to main- 
tain his present action 

We are not able to see any force in the objection founded 
upon an alleged illegality in the transaction. The intestate 
simply undertakes to appropriate moneys in hand belonging 
to the United States to the payment of a recognized debt 
due by the United States. The act may have been and in- 
deed was unauthorized, but we can discover no trace of ille- 
gality in it. The*indebtedness was incurred under the 
regular operations of the government in the administratien 
of the mail service, and an attempted though unwarranted 
adjustment between these parties cah in no just sense be 
affected by the civil commotions in the midst of which it 
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occurred. The plaintiff is in our opinion entitled to re- 
cover. 
No error. Affirmed. 








*R, J. GREGORY and others v. W. G. MORISEY and others. 


Clerk and Master—Liability of Sureties on Official Bond—Commis- 
sions. 


1. Where a clerk and master sold certain land under decree of a Court 
of Equity and had collected only a part of the purchase money, 
when in 1868, under C. C. P. § 142, he delivered to his successor in 
office (the clerk of the Superior Court) all the papers, &c., in the 
case ; and thereupon, by consent of the parties, the papers, &c, 
were re-delivered to him to be proceeded with and collected ; It was 
held, that upon his delivery of the papers, &c., to the Superior Court 
clerk, his official duties, powers and liabilities ceased, and the sure— 
ties on his official bond were not liable for anything thereafter done 
by him. 

2. Where, in such case, gold bonds had been taken for the purchase 
money and the clerk and master had collected a portion of them, part 
in currency and part in gold by consent of parties, who received 
from him whatever he collected, whether currency or gold; Jt was 
held, that from the whole amount of his receipts while clerk and 
master should be deducted the amount of his commissions and his 
disbursements during that time ; that the sureties on his bond were 
liable for the amount of the balance due (with twelve per cent in- 
terest from the date of the summons) in currency, with the addi- 
tion of the present. premium on gold, on that part ‘of the said balance 
due on his gold collections and disbursements. 


3. In such case, the clerk and master will be liable for the amount due 
from the sureties as above, and also for his subsequent collections, 
less the amount of his disbursements and commissions with twelve 
per cent interest from date of summons, 





this case, 








*Faircloth, J., having been of counsel, did not sit on the hearing of 
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4. The rule that a dishonest agent should not be allowed commissions 
is too rigid for application in this case, there being no facts stated 
which would make such rule applicable. 


Civin Action, on an Official Bond, tried at Spring Term, 
1878, of Wayne Superior Court before Kerr, J. 

This action was brought upon the official bond of the de- 
fendant, Morisey, as clerk and master of the late Court of 
Equity, in which it was alleged that he collected certain 
moneys, the proceeds of sale of real estate, and failed to 
pay the same to the parties interested, and the defendant 
sureties insisted that they were not liable for such default. 
The case was referred to F. A. Woodard, Esq., who reported 
as follows :— 

That in February, 1866, the defendant, Morisey, was 
duly appointed clerk and master in equity for Wayne 
county, and executed a bond with the other defendants as 
sureties; that at Fall Term, 1866, a bill in equity was filed 
by the plaintiffs against John B. Griswold and others to 
sell real estate belonging to the parties thereto, and a de- 
cree was made directing said Morisey to sell the same upon 
2 credit of six, twelve and eighteen months for gold bonds 
for the puréhase money. The sale was accordingly made 
on the 1st of January, 1867, for $33,750 in gold, his report 
was confirmed, and he was directed to collect the money 
and pay over to the parties to said suit; that up tothe 31st 
-of October, 1868, he collected $29,873.66 in currency and 
paid to said parties $29,015.30 thereof; and up to same 
date, he collected $1,200 in gold and paid to said parties 
$1,180 thereof; that after his office was abolished in 1868, 
he delivered to the clerk of the Superior Court of said 
county all the papers belonging to the office, including 
the papers in the cause in which R. J. Gregory and others 
were plaintiffs and John B. Griswold and others were 
defendants; and that at the written request of the at- 
torneys for the parties to said cause, the clerk of the Su- 
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perior Court redelivered the papers therein to Morisey, and at 
the ensuing term of the Court the said attorneys, when said 
cause was called, informed the presiding Judge that they had 
agreed for Morisey to retain the papers and finish the duties, 
with which he had been charged in respect thereto, to which 
arrangement the Court assented ; and that after the papers 
were re-delivered to Morisey, he collected in curreacy the bal- 
ance due on the bonds, amounting to $17,724.58,—the first 
collection being made Feb. 1st, 1869, and the last, Dec. 2d _ 
1869—and paid to said parties the sum of $14,267.80 

Upon these facts the referee found as conclusions of law: 
—That the defendant sureties were liable for the gold value 
of the currency in the hands of Morisey, on the 3\lst of 
October, 1868, the date of his last collection before deliver- 
ing the papers to the clerk of the Superior Court, less the 
sum of $330 allowed as commissions, but that they are not 
liable for any sum collected by Morisey after the delivery 
of the papers to the clerk as aforesaid; and that Morisey is 
liable for the whole amount of currency collected by him, 
less the amounts paid to said parties and the sum of $507 
commissions for making the sale and collection, . 

To the conclusions of Jaw the plaintiffs filed-exceptions 
and insisted that the sureties were liable for the full amount 
of the currency collected and twelve per cent damages, in- 
stead of the gold value as held by the referee; that Morisey 
“was not entitled to commissions because he wasted the 
money of the plaintiffs ; that the sureties were not discharged 
from their liability by any act of the Court or of the attor- 
neys On the facts found; and in any event they insist that 
judgment for the full amount of currency collected by Mori- 
sey up to the 31st of October, 1868, and interest at twelve 
per cent should be rendered in their favor. Upon the hear- 
ing in the Court below the plaintiffs’ exceptions were sus- 
tained and the referee’s report reformed in accordance there- 
with. J armen. Appeal by defendants. 
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Messrs. Gilliam § Gatling, for plaintiffs. 
Messrs, H. F. Grainger and A. K. Smedes, for defendants. 


ReaveE, J. Our statute made it the duty of the defendant 
clerk, Morisey, immediately upon the qualification of his 
successor, to deliver to him “ all the records, books, papers» 
moneys and property” of his office, and made his failure to 
do so a misdemeanor. Bat. Rev. ch. 17,§ 142. This the 
said defendant did on or before 3lst of October, 1868. It 
did not require the consent of parties, or the order or con- 
sent of the Court to authorize him to doit. It was his in- 
dependent official duty. As soon as done, his official duties, 
powers and liabilities ceased ; except his liability for what 
was in the past. And it follows that the liabilities of the 
defendants his sureties ceased also. 

It is however insisted that inasmuch as the parties directed 
the defendant’s successor to redeliver the papers in contro- 
versy back to the defendant Morisey and he did redeliver 
them back with the sanction of the Court to be proceeded 
with and collected, as he would have done if his term had 
not.expired, that fact quo ad hoc reinstated the defendant 
Morisey and his sureties in their liabilities as if he had 
never delivered the papers at all. Suppose that were so, 
suppose the defendant Morisey never had delivered the 
papers to his successor, still his sureties would not be liable 
for what he did after his term of office expired. They would 
only be liable for the damage sustained by his failure to 
deliver to his successor. And in fixing that damage it may 
‘be that it would be proper to consider the value of the 
papers, their collectibility, and that he did in fact collect 
them. But the action of the parties and of the Court and 
of the successor to Morisey in redelivering the papers to 
him had ne such effect. The effect was to make him a new 
man with whom the defendant’s sureties had no connection: 
Their liability was for him as clerk and master; and after 
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he had ceased to be such, neither the consent of the parties, 
nor the sanction of the Court, nor the act of his successor 
in redelivering, nor all combined, could make him clerk 
and master again. 

The effect of the action of the parties in having the papers 
redelivered to Morisey was to make him their agent; and 
the effect of the sanction of the Court, if it had any force at 
all, may have been to make him a commissioner of the 
Court; but the defendant’s sureties were not affected at all. 
It is indeed insisted that there was no “delivery” and “ re- 
delivery” at all, but that the acts were concurrent and col- 
orable, not for the purpose of complying with the law, but 
for evading it. And therefore the defendant’s sureties 
remained bound. There is not the slightest foundation for 
this. The facts are clearly found that there was a delivery 
of all the effects of his oftice by Morisey to his successor, 
and a redelivery by his successor to him by direction of the 
parties. The defendant’s sureties are in no way bound for 
anything done after the delivery by Morisey to his suc- 
cessor. 

We are next to consider the liabilities of defendant Mor- 
isey and sureties before and at the time of his delivering up 
his office to his successor. From account “ A” reported by 
referee, it appears that up to October the 31st, 1868, he had 
collected $29,873.66 in currency and $1200.00 in gold, and 
that he had paid out $29,015.30 in currency and $1180.00 
in gold. And the referee allows him $330 for commissions. 
Add the commissions to the expenditures and deduct the 
whole amount from the whole amount of receipts, without 
regard to gold and currency, and the remainder with twelve 
per cent interest from the date of summons up to this time 
and it will show the amount due at this time, which may 
be satisfied in currency with the premium on $20 of gold 
at this time added. This will cover all the liabilities of the 
defendant’s sureties. It will not however cover all the liabili- 
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ties of the defendant Morisey. He will be liable for this 
amount, and for all his subsequent collections in the amounts 
as collected without regard to any difference between gold 
and currency at the time of collection. And he will be 
credited with the amounts paid out in the same way, and the 
amount allowed by the referee for his commissions. And 
the remainder with twelve per cent interest from the date 
of summons will be the amount now due in currency. 

The contract was solvable in gold, but it seems that by 
consent of parties the defendant Morisey collected either 
gold or currency, and whatever he received, gold or cur- 
rency, the creditor received from him. We suppose that 
when currency was received it was at its then depreciation, 
so that more than the nominal amount of the debt was re- 
ceived in currency. And as currency has appreciated as 
compared with gold, the defendant Morisey insists that if 
he is required to pay the amount in currency now which he 
received in currency then, the creditor will get more than 
the value of his debt. Grant that to be so, yet who is to 
profit by the appreciation of the currency? The defendant 
ought to have paid it over as soon as he collected it. It was 
not his money, but the creditors’. If it increased in value, 
the creditor is entitled to the increase. The defendant who 
held it wrongfully, or even if he held it without positive 
wrong, is not entitled to make profit out of his principal’s 
money, for his own advantage. And he cannot complain 
if he is required to pay over the very thing which he re- 
ceived. 

The plaintiff objects that the defendant ought not to be 
allowed commissions because he was a dishonest agent. 
That is the true rule, but it is too rigid to fit this case. The 
whole amount of commissions allowed amounts to about the 
sum which he retained when he delivered over the papers 
to his successor. And if we assume, as is probable that he 
had knowledge that the parties would engage him to col- 
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lect the whole amount, as they did do, there may have been 
no moral delinquency. And his failure to pay over the 
balance of his subsequent collections may be without other 
fault than a simple failure to pay. The facts which would 
make the rigid rule applicable are not stated, if they exist. 
The clerk of this Court will make the calculations and re- 
port, for which he will be allowed $20 and there will be 
judgment here accordingly. The allowance to the referee 
below of $100 will be divided between the parties. The 
costs in this Court will be equally divided between the par- 
ties. 


Per Curiam. Judgment modified. 








THE COMMISSIONERS OF CURRITUCK COUNTY v. THE COM- 
MISSIONERS OF DARE COUNTY. 


New County—Liability for Debt of County out of which Formed. 


1. Where the county of Dare was formed out of parts of Currituck and 
other counties, and the act of assembly creating the county pro- 
vided that the portion of its citizens taken from Currituck county 
should not be released from their portion of the outstanding debt of 
Currituck; Jt was held, that a judgment obtained against the county 
of Dare for such proportionate share should be paid by assessment 
upon that portion of the territory of Dare taken from Currituck. 

2. In the absence of legislative provision, neither the county of Dare 
nor that portion taken from Currituck would be liable for any por- 
tion of such debt. 

(Com’rs of Granville v. Ballard, 69 N.C. 18; Moore v. Ballard, Ib. 21; 
Mauney v. Com’rs of Montgomery, 71 N. C. 486, cited and approved.) 


Motion for a Mandamus heard at Spring Term, 1878, of 
Dare Superior Court, before Furches, J. 

The plaintiff moved for a mandamus to compel the de- 
fendant to levy a uniform tax upon the whole county of 
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Dare to pay a judgment theretofore rendered in favor of the 
county of Currituck; but the defendant insisted that the 
tax should be collected only out of that portion of Dare 
county which was taken from Currituck. His Honor al- 
lowed the plaintiff’s motion and the defendant appealed. 


Messrs. Gilliam ¢ Gatling, for plaintiff. 
Mr. J. W. Albertson, for defendant. 


Smitu, C.J. The county of Dare was formed out of parts 
of the counties of Currituck, Tyrrell, and Hyde, under an 
act of the General Assembly, ratified and taking effect on 
the 3rd day of February, 1870. Acts of 1869-70, ch. 36. 
Section 17 of the act directs the organization of the county 
after a popular vote of approval from the electors residing 
within its proposed limits, and then follows this proviso: 
“That that portion of the citizens taken from the county of 
Currituck and atta¢hed te the county of Dare shall not be 
released from their proportion of the outstanding county 
debt contracted for public improvement before the passage 
of this act, to be determined by the county commissioners 
of Currituck and Dare counties.” The debt referred to has 
been adjusted between the counties, and the share allotted 
to Dare is 15 11-20 per centum, and the commissioners of 
Currituck have recovered judgment against the commission- 
ers of Dare for five thousand nine hundred and seventy two 
dollars, their apportioned part of the ascertained debt of 
Currituck, reserving the right to prosecute a claim for Dare’s 
ratable share of the disputed debt which may be hereafter 
adjudged. On the hearing of the application for a manda- 
mus to compel the levy of the necessary tax to meet the 
judgment, the plaintiff moved that the order direct an as- 
sessment upon all the persons and taxable property within 
the county of Dare, while the defendant moved that the 
assessment be confined to that portion of the territory sev- 
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ered from Currituck. The Court refused to restrict the 
assessment and ordered it to be made upon the persons and 
taxable property of the whole county, and from this the 
defendant appeals. 

The only point before this Court then is as to the correct- 
ness of this judgment requiring an assessment upon the 
whole county. In the case of the Commissioners of Granville 
v. Ballard, 69 N. C. 18, and Moore v. Ballard, Ibid. 21,a 
portion of Granville had been detached and annexed to Frank- 
lin by the act 1872-’73,ch. 143. Two objections were made to 
the validity of the act. 1st. That the change of boundary 
disturbed the senatorial districts and violated Art. IT., § 5 
of the constitution. 2nd. That the exemption of the taxa- 
ble property on the transferred territory diminished the 
ability of Granville county to pay its debts, and pro tanto 
impaired the security of the creditors for the payment. 
Both objections were declared untenable because no altera- 
tion in the political divisions of the State had been made— 
the vote being taken as before the dismemberment; and 
while the boundary lines between the counties were changed 
for some purposes, they were not changed so as to affect the 
senatorial districts. And it was further declared that the 
creditors of Granville county had no such lien on the taxa- 
ble property therein as prevented its removal, if personalfty ; 
or its transfer to another county, if land; and especially was 
this so, as the act declared that Franklin should assume its 
proper share of the debt of Granville. 

A similar clause is contained in the act of 1871-’72, ch. 
182, providing for the apportionment of the debt of Craven 
county, between it and Pamlico, which was formed entirely 
out of the territory of the former. In our case the provision 
is not that Dare county shall bear its proportional part of the 
public debt for internal improvements incurred by Currituck 
county, but only that the citizens and their taxable property 
on the transferred territory shall continue liable for their 
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share of it, as has since been ascertained. In other words, 
for the purpose of paying this debt they shall remain as if 
still a part of Currituck, the only change being that this tax 
must be levied by the new county authorities as the au- 
thorities of Currituck would have levied it before the trans- 
fer. In our opinion this was equitable and just, and the 
other parts of Dare county should not be held liable. In- 
deed it would seem that neither would the new county nor 
the portion taken from Currituck be liable for any part of 
this debt in the absence of legislative provision. The mu- 
nicipal corporation of Currituck retaining its identity would 
alone possess its corporate property and corporate rights, 
and alone remain responsible for its corporate obligations. 
There are numerous authorities to this effect, but we are 
content to make a single citation :— 

“So in Massachusetts it has been held that if a new cor- 
poration is created out of the territory of an old corpora- 
tion, or if part of its territory or inhabitants is annexed 
to another corporation, unless some provision is made in 
the act respecting the property and existing liabilities of 
the old corporation, the latter will be entitled to all the 
property and be solely answerable for all the liabilities.” 1 
Dill. on Mun. Corp., § 128, and numerous cases referred to 
in note. 

And again the author says: “ But upon the division of 
the old corporation and the creation of a new corporation 
out of part of its inhabitants and territory, or upon the an- 
nexation of part to another corporation, the /egislature may 
provide for an equitable appropriation or division of the prop- 
erty, and impose upon the new corporation or upon the people 
and territory thus disannexed, the obligation to pay an 
equitable proportion of the corporate debts.” Ibid. § 129. 
The provision suggested is contained in this act for the for- 
mation of a new corporation out of the dismembered parts 
of the three other corporations. 
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It is contended that the general judgment recovered by 
Currituck county charges the entire county with the debt, 
and it is now too late to raise the question. We see no force 
in the objection. The judgment does indeed ascertain the 
share which properly belongs to Dare, but how it shal! be 
paid, so that it is paid, isa matter wholly immaterial to 
the ‘plaintiffs and does not affect their rights. The law 
does not subject the taxable property of the whole county, 
but only the transferred part to an assessment to meet the 
debt, and the Court has no power to command to be done 
what the defendant has no legal right todo. The mandate 
should be confined to the enforcement of the exercise of the 
taxing power lodged in the authorities of Dare, but the 
mode of doing this is controlled by the law of its own crea- 
tion, and must be used in accordance with adjudged cases. 
Mauney v. Commissioners of Montgomery, 71 N. C. 486. We 
therefore declare that there is error in the record, and the 
judgment below is reversed. This will be certified to the 
end that the judgment be modified in accordance with this 
opinion. 

Error. Reversed. 








W. D. SMITH & CO. v. E. J. PIPKIN, Guardian of L. Pipkin, a 
Lunatic. 


Lunatie—Action by Creditor—Jurisdiction. 


1. Courts of Probate have no power to provide for the payment of 
the debts of a lunatic contracted prior to the lunacy. 

2. Where the existence of a debt, alleged to be due from a lunatic, is 
denied, a Court of Probate has no jurisdiction to try the question 
of debt or no debt. 

3. Under Acts 1876-77, ch. 241, § 6, the Superior Courts have concur- 
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rent jurisdiction with the Courts of Probate over lunatics and their 
estates. 

(Blake v. Respass, 77 N. C. 198; In Re Latham, 4 Ire, Eq. 231 ; Tally v. 
Tally, 2 Dev. & Bat, Eq. 385, cited and approved.) 


SproraAL ProceEDING commenced in the Probate Court, 
and heard on appeal at Spring Term, 1878, of Harnett 
Superior Court, before Moore, J. 

This proceeding was instituted to compel the defendant 
guardian of Lewis Pipkin, a lunatic, to sell his ward’s real 
estate to pay a debt alleged to be due the plaintifts,—an 
account of $224.65 for necessaries furnished said guardian, 
and for the sum of $416.41, contracted before the lunacy, 
and alleged to have been paid by plaintiffs at the request of 
said guardian. In the Probate Court an issue of fact was 
raised and the case transferred to the Superior Court for a 
trial by jury. After a reference to the clerk to take an 
account of the said necessaries and the coming in of his re- 
port, the defendant moved to dismiss the proceeding for 
want of jurisdiction in the Probate Court, and His Honor 
held that said Court had no jurisdiction in respect to the 
debt contracted before the lunacy and directed it to be 
stricken from the complaint ; but as to the account, he held 
that said Court had jurisdiction, and permitted the plain- 
tiffs to proceed as to that. From which ruling the plaintiffs 
appealed. 


Mr, N. McKay, for plaintiffs. 
Mr. John Manning, for defendant. 


Bynum, J. Blake v. Respass, 77 N. C. 198, is conclusive 
authority that Courts of Probate have no power to provide 
for the payment of the debts of the lunatic, contracted prior 
to the lunacy, that is, assuming that the debts have been 
established against the lunatic. But in this case the guar- 
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dian denies the existence of the debt, or that the lunatic 
owes the plaintiffs anything, but avers that they, the plain- 
tiffs, are indebted to him. The question of debt or no debt 
is not a proper one for the determination of the Court of 
Probate in respect to a lunatic more than in respect to a 
sane person. It is only where the debt is admitted or es- 
tablished that the jurisdiction of the Court of Probate arises 
to make provision for its payment upon the application of 
the creditor. This principle applies as well to the alleged 
debt of $224.65 contracted since, as to that of $416.41 con- 
tracted prior to the lunacy, both being denied by the guar- 
dian. 

After the plaintiffs have established their debts in the 
proper Court, if the lunatic is in debt to them, it remains 
for their consideration whether they can then obtain the 
relief they are now demanding. Jn the matter of Latham, 4 
Ire. Eq. 231, is the leading case upon the subject in this 
State. There, the debts were admitted and the application 
was made to the Court by the committee of the lunatic for 
the sale of his real and personal estate for the payment of his 
debts, and for the purpose of maintaining him and his family. 
Speaking for the Court, Danret, J. said: “ All the lunatic’s 
estate has been converted into money, and only the sum of 
$942.14 is now within reach of the Court. We think that fund 
must be retained by the committee, not to pay his balance, 
or the debts of any of the creditors, but for the purpose of ~ 
maintaining the lunatic and his wife and infant children. 
That the Court must reserve a sufficient maintenance for 
the lunatic before making an order for payment of debts or 
allowing the committee sums already applied by him for 
that purpose, is clear from the nature of the jurisdiction in 
lunacy, as well as from the decisions. In Ex Parte Hastings, 
14 Ves. 182, Lorp Expon said, he could not pay a lunatic’s 
debts and leave him destitute, but must reserve a sufficient 
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maintenance for him; and in Tally v. Tally, 2 Dev. & Bat. 
Eq. 385, that is cited with approbation by the Court.” 

As the Court of Probate had no jurisdiction to provide 
for the payment of the debt contracted prior to the lunacy, 
but the Superior Court only, the appeal.of the plaintiffs 
from the order of the Court striking that claim from the 
complaint, can not be sustained. If the defendant had ap- 
pealed from the refusal of the Judge to dismiss the action 
for defect of jurisdiction in the Probate Court, we would have 
felt disposed to sustain the appeal as the case is now pre- 
sented tous. As it is however we will not dismiss but affirm 
the judgment of the Court, remanding the case as to the 
claim of $224.65, to be proceeded in as the plaintiffs may be 
advised in the Probate Court. They may see their advan- 
tage in dismissing the present proceeding and resorting to 
their action in the Superior Court, where all the relief can 
be obtained to which the merits of their case may entitle 
them, for by the acts 1876-77, ch. 241, § 6, in addition to 
the jurisdiction over lunatics and their estates inherent in 
the Courts of Equity, concurrent jurisdiction with the 
Courts of Probate is conferred upon the Superior Courts. 

No error. Affirmed. 








JACOB WEBBER v. ROSA WEBBER. 
Divorce—Alimony. 


Under Bat. Rev., ch. 37, § 10, a wife is entitled to alimony pendente 
lite when she is a party to an action for divorce: Therefore where 
the husband plaintiff alleged adultery, and the wife defendant de- 
nied the same and asked for a divorce a mensa et thoro alleging cruel 
and inhuman treatment, and the Court below granted an order for 
alimony pendente lite ; Held, not to be error. 

(Wilson v. Wilson, 2 Dev. & Bat. 377; Thomeguex v. Bell, Martin’s Rep. 
44; Crump v. Morgan, 3 Ire. Eq. 91; Taylor v. Tayler, 1 Jones 528, 

cited, commented on and approved.) 
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Civit Action, for Divorce tried at Spring Term, 1878, of 
EpercomBe Superior Court, before Henry, J. 

The plaintiff alleged that defendant was guilty of adul- 
tery, which was denied by the defendant who also alleged 
that plaintiff was guilty of cruel and inhuman treatment 
towards her, and upon that ground she demanded judgment 
for a divorce from bed and board ; and thereupon she moved 
for alimony pendente lite. This motion was resisted by plain- 
tiff, for that, the Court had no power under the statute to 
allow defendant a sum of money for alimony and expenses 
of the action. His Honor held otherwise, and made an or- 
der of reference to the clerk to report a reasonable allow- 
ance for the same, from which ruling the plaintiff appealed. 
(See Miller v. Miller, 75 N. C., 70.) 


Messrs. Battle § Mordecai, for plaintiff. 
Mr. Fred Phillips, for defendant. 


RopMan, J. The only question now before this Court is 
as to the legality of the order made by the Judge in the 
Superior Court, requiring the plaintiff to pay $40 per month 
thereafter to be used by the defendant in paying the ex- 
penses of her defence and for her subsistence during the 
pendency of the action or until otherwise ordered. 

The claim of a wife to alimony under the circumstances 
existing in this case depends on the proper construction of 
§ 38 of ch. 193 of the acts of 1871-’72 (Bat. Rev., ch. 37, § 
10). This section says in brief: If any married woman shall 
apply to a Court for divorce, and set forth in her complaint 
such facts as if true will entitle her to it, and it shall appear 
to the Court that she has not sufficient means whereon to 
subsist during the prosecution of her suit, and to defray the 
expenses thereof, the Judge may order the husband to pay 
her such alimony as shall appear to him just and proper, &e. 
The act applies by its terms only to an activn for divorce 
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brought by the wife, and it is contended by the plaintiff 
who is the husband, that the Judge has no right to allow the 
wife alimony when he is the plaintiff, and she the defendant. 
If the act is limited to its literal construction, of course that 
is so, for although the wife has applied for a divorce and has 
set forth facts, &c., yet it is in her answer and not in her com- 
plaint as the statute literally taken requires. 

In interpreting an act, it is the duty of a Court to ascer- 
tain its intent and meaning and for that purpose, says BLack- 
STONE, we must consider the old law, the evil which the act 
was intended to remedy, and the remedy. And we may 
well give a liberal interpretation to the remedy when other- 
wise it would be incomplete and only half accomplish its 
purpose. It was supposed under the decision in this Court 
in Wilson v. Wilson, 2 Dev. and Bat. 377, (June, 1837,) that 
upon a petition by a wife for divorce, a Court had no power 
to give her alimony pendente lite. To the legislature this 
seemed an evil. By the supposed law of that decision a 
wife was practically compelled to live with her husband, 
notwithstanding his adultery or cruelty, from the want of 
means of prosecuting an action, or of subsisting during its 
pendency. A husband is bound to maintain his wife in a 
way suited to his means until the marriage is legally dis- 
solved, or unless she deserts him without sufficient cause. 
But by what was supposed to be the law of that decision, 
he might by his own misconduct compel her to leave him, 
and thus relieve himself from the duty of maintaining her, 
until she could obtain a judgment against him founded on 
such misconduct. Accordingly the legislature in 1852 passed 
the act found in Rev. Code, ch. 39, § 15, and substantially 
re-enacted in the act of 1871-’72, above referred to It had 
happened that in Wilson v. Wilson, supra, the wife had been 
the plaintiff, and it did not occur to the legislature that she 
‘would equally require the means of subsistence while defend- 
ing an action brought by her husband against her. ‘The 
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justice of giving alimony is as apparent in the one case as 
in the other. In both, she is compelled by the husband to 
leave his house and is deprived of the support by him to 
which she is by law entitled during the marriage. Her 
guilt is not to be presumed merely on his charge; on the 
contrary, her innocence is presumed. There can be no doubt 
that if the attention of the legislature had been directed to 
the possibility that a wife might be a defendant, the act of 
1852 would have made the same provision for her as a de- 
fendant, as it did for her as a plaintiff. We think we are 
required to interpret the act as meaning that she may claim 
alimony pendente lite, whenever she is a party in an action 
for divorce. There is a precedent for this interpretation 
very closely in point. The act of 1756, called the “ Book 
Debt Act,” gave to plaintiffs the right to prove book ac- 
counts by their own oath, but did not give to defendants a 
corresponding right to prove a set off. Yet it was held that 
under a proper interpretation of the act, they had such right. 
Thomeguex v. Bell, Martin’s Rep. 44, (1794) and to put the 
question beyond doubt, the act was afterwards amended to 
embrace defendants. | 

The argument of the plaintiff against the right of a wife 
to alimony when she is a defendant, is this:—Before the 
act of 1852 the wife, even when plaintiff, had no right to 
alimony pendente lite, (and for this he cites Wilson v. Wilson) 
and as the act only gave it to her when plaintiff, it im- 
pliedly prohibited it to her when a defendant. The conclu- 
sion is logical if the premises are correct. It will be seen 
on examining the case of Wilson v. Wilson, that Gaston, J. 
admits that by the practice of the English Ecclesiastical 
Courts, the wife might apply for alimony as soon as the 
Court was informed of the fact of marriage; but he says 
that that usage had not been introduced by statute into the 
Courts of this State, and consequently did not exist here ; 
and he puts the refusal of the Court to grant alimony on 
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the general absence of that power, as one of the grounds of 
the decision of the Court. But he also puts it on another 
ground which was incontestable, viz, that the plaintiff’s 

allegations of cruelty were too indefinite to beacted on. To | 
that it is not certain that the general want of power was 
the controlling reason on which the decision was made; it 
might have been merely the opinion of the eminent Judge 
who delivered the opinion of the Court. However this 
may be, the doctrine that the practice and usages of the 
English Ecclesiastical Courts do not prevail here in cases 
not provided for by statute, has been since distinctly con- 
tradicted, and the ecclesiastical law of England declared to 
be a part of the common law, which became in force as soon 
as jurisdiction in divorce was given to our Courts. In 
18—, when the case of Crump v. Morgan, (3 Ire. Eq. 91) was 
decided, no statute expressly gave to any Court jurisdiction 
to declare the nullity of a marriage by reason that one of 
the parties was a lunatic when the rite was performed. But 
the Court took jurisdiction upon the ground stated, and 
Rurrin, J. said: “The canon and civil law, as administer- 
ed in the Ecclesiastical Courts in England are parts of the 
common law, were brought here by our ancestors as such, 
and have been adopted and used here in all cases to which 
they were applicable and wherever there has been a tribu- 
nal exercising a jurisdiction to call for their use.” And in 
' Taylor v. Taylor, 1 Jones 528, Pgarson, J. speaks of the prac- 
tice in cases of divorce as “derived from and suggested by 
the practice of the Ecclesiastical Courts in England.” These 
two decisions substantially overthrow, not the decision in 
Wilson v. Wilson, but one of the arguments of Gaston, J. 
in support of it. The practice of the English Ecclesiastical 
Courts undoubtedly was, as stated by Gaston, J., to listen 
to an application for alimony pendente lite, on proof of the 
marriage, and indifferently—iwhether the wife was plaintiff or 
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defendant. Shelford Mar. & Div. 533, 586. Bain v. Bain, 
2 Adams Ecclesiastical Rep. 252. 

We do not think that we have any jurisdiction to change 
' the amount of alimony allowed by the Judge, which de- 
pends on his discretion, and may be altered or modified by 
him at any time. But we think we may not improperly 
call the attention of His Honor to § 37 of the act of 1871- 
72, (Bat. Rev. ch. 37, § 9) and to 2 Bish. Mar. and Div. § 
460, as bearing on that subject. Judgment below affirmed. 
Let this opinion be certified to the end that the case may 
be proceeded in according to law. 

No error, Affirmed. 








C. J. COWLES v. H. W. HARDIN and others. 


Restoring Records—Verification—Parties. 


1. In a special proceeding under an act of assembly to restore certain 
records lost by fire or other casualty, it is necessary to conform ex- 
actly to all the term; prescribed by the statute ; and where such 
statute directs that the complaint of the petitioner “shall be sworn 
to asin other actions,” the want of a proper verification is a fatal 
defect, for which judgment will be arrested. 


2. In such a proceeding an affidavit by the agent of the petitioner that 
the facts set forth in the complaint ‘‘are true to the best of his 
knowledge, information and belief,” is an insufficient verification. 


3. It seems that all persons whose estates may be affected by a pro- 
ceeding to restore lost records, should be made parties. 


(N. C. Land Co. v. Beatty, 69 N. ©. 329; Hall v. Hall, 76 N. C. 113; 
Paige v. Price, 78 N. C. 10, cited, distinguished and approved.) 


CrviL Action to recover Land tried at Spring Term, 1878, 
of Watavea Superior Court, before Cannon, J. 

This proceeding is instituted under the act of December 
18th, 1873, entitled “An act to restore the records of Wa- 
tauga county” Acts of 1873-’74 ch. 19. The summons was 
served upon the defendants H. W. Hardin and Robert 
Munday only, at Spring Term 1877, to which the process 
37 
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was returnable. Tke plaintiff filed his complaint and therein 
alleged :— 

1. That in 1857 John Iforton recovered judgment in 
Watauga County Court against John and Franklin Cousin, 
sued out execution under which a tract of land belonging 
to Franklin Cousin was levied on and sold by the sheriff on 
the 11th day of November to Robert Munday for a sum 
which paid the debt. 

2..That in the year 1859, J. C. Blair recovered two judg- 
ments in the same Court against said Robert Munday and 
one John Elrod and caused execution to issue thereon under 
which the land so purchased by Munday was on February 
the 16th, 1860, sold to Calvin J. Cowles for a sum sufficient 
to discharge both judgments. Deeds were on both sales 
made and delivered by the sheriff and they have been proved 
and registered. 

3. That all the records of these suits and the papers be- 
longing to them, as also the registry of deeds in said county 
were in 1872, or 73 destroyed, so that proof of title can not 
be made for want of them, and the prayer is that said re- 
cords and papers be restored as provided in the act. 

The complaint is verified in the following form: J. D. 
Cowles agent of the plaintiff makes oath that the facts 
herein stated are true to the best of his knowledge, inform- 
ation and belief. Sworn to and subscribed, J. D. Cowles, 
agent, before me J. H. Harain, C.8.C. The defendant Mar- 
din demurs to the complaint and assigns as causes of de- 
murrer:—The want of service of the summons on the 
defendants Francis Pearce and wife Elizabeth ; the omission 
of the complaint to show any connexion between the de- 
fendant Ilardin and the matters in controversy; that John 
and Frank Cousin and J. C. Biair and J. Elrod are necessary 
parties to the action; and that the form of verification of 
the complaint is insufficient under the statute. The de- 
murrer was overruled and leave having been given to 
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answer and no answer filed, the Court gave judgment grant- 
ing the relief asked, from which the defendants appealed. 


Mr. G. N. Folk, for plaintiff. 
Messrs. Merrimon, Fuller & Ashe, for defendants. 


SmiruH, C.J. (After stating the case as above.) It may 
be that the persons whose lands are alleged to have been 
sold under the executions and the title to which this pro- 
ceeding is intended to perfect, ought to be parties, as “being 
interested in the subject matter,” in the words and within the 
meaning of the act, and we are disposed to think they should 
be. The complaint seems also obnoxious to the objection 
of duplicity, in associating distinct and independent causes 
of action in which there must be defendants having no 
community of interest. N.C. Land Co v. Beatty, 69 N.C. 
329. But the exception is not taken and we will not fur- 
ther consider it. 

The last assigned cause of demurrer, more properly an 
objection to the rendition of judgment after the overruling 
of the demurrer, must be sustained. The proceeding is 
special and the essential requirements of the statute must 
be cbserved. It directs “that the complaint shall be sworn 
to as is prescribed in other actions.” The Code prescribes 
how this must be done. §§ 116,117. The oath must be to 
the effect that the complaint or other pleading to be veri- 
fied “ is true to the knowledge of the person making it except 
us to those matters stated on information and belief and as 
to those matters he believes it to be true.” 

The affidavit may be made by an agent or attorney when 
the action or defence 1ests “upon a written instrument for 
the payment of money only” and such instrument is in his 
hands, or the material allegations lie within his personal 
knowledge, and in such case the affidavit itself must show 
the knowledge or the ground of his belief and the reasons 
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why it is not made by the party himself. These require- 
ments are disregarded entirely in the present mode of veri- 
fication, and the form of the oath is such a departure from 
that prescribed, that it has already been declared insufti- 
cient, Benedict, Hall § Co. v. Hall, 76 N. C. 113, and is not 
warranted by the decision in Paige v. Price, 783N.C.10. It 
is unnecessary to notice any other points presented in the 
record. The Court ought not to have proceeded to final 
judgment until the complaint was sworn to, and in this 
there is error. The cause will be remanded to the Superior 
Court where application may be made for amendments and 
further proceedings had therein according to law. 
Error. Reversed. 








State on relation, &c.,and JESSE RAY v. JOHN CASTLE and others. 


Evidence—Business Entries of Deceased Persons—Surveyor’s Field 
Notes. 


Business entries of deceased persons, (as the field-notes of a surveyor), 
made in the line of their duty, are only admissible in evidence when 
they are shown to be original and cotemporaneous with the facts they 
record; and these requisites must be established by evidence other 
than what may be derived from the entries themselves. 


(Crow v. Holland, 4 Dev. 417, cited and approved.) 


Civit Action tried at Spring Term, 1878, of Watauga 
Superior Court, before Cannon, J. 

This action was instituted in 1875 to recover a tract of 
land, and upon the question arising as to the regularity 
and priority of the grants issued to the parties, the jury 
found for the defendants. There was judgment according- 
ly, and the plaintiff appealed. The facts set out in the 
opinion are sufficient to an understanding of the case. 
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Messrs. D. G. Fowle and J. Devereux, Jr., for plaintiff. 
Messrs. Folk ¢ Armfield, for defendants. 


Bynum, J. The defendant Castle made his entry October 
the 29th, 1853, had the entry surveyed the 6th of Septem- 
ber, 1854, and obtained the grant from the State the 18th 
of September, 1854. The plaintiff made his entry the 10th 
of June, 1854, had it surveyed and located the 3rd of Octo- 
ber, 1856, and obtained his grant from the State the 22nd 
of December, 1856. So that the defendant’s entry, survey 
and grant were prior in time to the entry, survey and grant 
of the plaintiff, and nothing else appearing, he would be 
entitled to the land covered by his grant. But the plaintiff 
alleges that the defendant, Castle, after his entry of Octo- 
ber, 1853, and before his survey and location of the 6th of 
September, 1854, made a first survey and location under 
his entry, which do not cover the Jand in dispute, and that 
having once surveyed and located his entry, he is bound 
by it, and that the grant subsequently obtained on the second 
survey and location covering the Jocws in quo is fraudulent 
and void. The defendant denied that he had more than 
one location of his entry and thereupon this issue was sub- 
mitted to the jury: “Did the defendant, before his entry 
was surveyed and located on the land in dispute, cause the 
same to be surveyed and located as alleged in the com- 
plaint, on the Little Elk Knob?” 

To establish the affirmative of this issue the plaintiff in 
troduced one Ray as a witness who testified “that about 
twenty-four years ago he was on the mountain with Castle, 
the surveyor, William Horton and one Lookabill, since de- 
ceased ; that he and Lookabill were chain carriers, and 
that the purpose was to run Castle’s entry; that for this 
purpose they made a corner on a birch; that he could re- 
collect only two corners, but thought they ran around the 
tract; that the surveyor was present all the time, and as 
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the chain carrier ‘ called out’ the surveyor took down the 
calls, but he did not see what he wrote.” John Castle was 
sworn for the defendants and testified that the persons 
named by Ray had gone upon the mountain to survey a 
tract of lund for Lookabill, and when they had completed 
it, some One proposed that they should survey his entry, to 
which he assented. That the surveyor ran one line and 
part of another, or two at most, when he became satisfied 
that they were on land which had been granted, and direct- 
ed the surveyor to stop and make no plat; and that some 
two or three months afterwards he had the same surveyor 
to survey his entry, and it was located and the grant ob- 
tained thereon on the 18th of September, 1854, as before 
stated. Then, for the purpose of confirming the witness, 
Ray, and as substantive testimony, the plaintiff introduced 
one Horion, a brother of the surveyor, and after proving by 
him the death of his brother, and that he himself was now 
the county surveyor and as such received a certain paper 
which he identified as the one turned over to him as per- 
taining to his office of surveyor, proposed to show that it 
was in the hand-writing of the deceased surveyor and pur- 
ported to be notes of a survey of the entry, as stated in the 
complaint, signed by Horton as county surveyor, and to 
read it to the jury for the purposes indicated. It did not 
appear that Horton had made any plat or return upon this 
alleged first survey. His Honor held the paper to be in- 
competent evidence. 

The proposed evidence falls under the class of hearsay 
testimony, as to which the general rule is that it is inad- 
missible, to which rule, however, there are several excep- 
tions, of which the present with certain qualifications is 
one. Business entries of deceased persons when made in 
the line of their duty are admissible in evidence. This is 
the rule, but it is subject to the qualification that such en- 
tries to be admissible must be, first, original; and second, 
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contemporaneous with the facts they record ; and these re- 
quisites must be established by evidence other than what 
may be derived from the entries themselves. The field 
notes of a surveyor since deceased made in the discharge of 
his official duties and contemporaneous with the survey, 
are admissible, because such entries are made under a sense 
of business responsibility, and by an officer having no in- 
terest to make untrue entries. 

It has been held that where an entry has been made 
against interest, proof of the hand-writing of the party and 
his Jeath is enough to authorize its reception at whatever 
time it is made; but in the case of entries in the course of 
business, they must be contemporaneous with the transac- 
tion, and if there is any doubt whether the entries were 
made at the time of the transaction, they are inadmissible. 
Doe v. Turford, 3 B. & Ad. 890; Poole y. Dicas, 1 Bing. (N. 
C.) 649; 1 Wharton’s Law of Evidence, § 246; Avery v. 
Avery, 49 Ala. 193; Smith v. Blakely, L. R. 2Q. B. 326. 

In our case the evidence upon this point is, “ that as the 
chain carrier ‘called out’ the surveyor took down the calls,” 
and it was then proposed to give in evidence a certain pa- 
per pertaining to the surveyor’s office which was in the 
hand-writing of Horton, and purported to be notes of a sur- 
vey of the land, and signed by Horton as county surveyor. 
Was it the original paper containing the field notes? Were 
the entries made contemporaneous with the survey, or sub- 
sequently? Did it have any date, or was it in any other 
way identified as the paper containing the original memo- 
randa made during the progress of the survey? Nothing 
of the kind was shown or offered to be shown. The neces- 
sity of such preliminary proof is well illustrated in the 
leading case of Price vy. Terrington, 1 Salk 285; 1 Smith L. 
C. 285. There, the plaintiff being a brewer, brought an 
action against the Earl of Terrington for beer sold and de- 
livered, and the evidence given to charge the defendant 
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was, that the usual way of the plaintiff’s dealing was that 
the draymen came every night to the clerk of the brew 
house and gave an account of the beer they had delivered 
out, which he set down in a book kept for that purpose, to 
which the draymen set their names ; that the drayman was 
dead, but that this was his hand set to the book. This was 
held good evidence of a delivery; but it was also held 
that the shop book itself, singly and without proof show- 
ing that the entries were made coniemporaneously with 
the delivery in the regular course of business, and at 
the time they purported to have been made and veri- 
fied by the signature of the drayman, would not be com- 
petent evidence. So that in our case the paper offered 
in evidence not having been identified as the original, 
or as made contemporaneously with the facts recorded, 
or in the regular course of business, it was inadmissible 
either as substantive proof of the alleged survey, or as evi- 
dence corroborative of the testimony of the witness, Ray. 
Wharton’s Law of Ev. § 248. Free v. James, 27 Conn. 77: 
Mulican y. Williams, 48 Pa. St. 238: L‘owell’s Ev. 4th Ed., 
211. 

The jury having found all the issues in favor of the de- 
fendants, it becomes unnecessary to decide whether this ac- 
tion by a junior against a senior patentee can be maintained 
at all under the decision ef this Court in Crow vy. Holland, 
4 Dev. 417. It was held in that case that a grantee under 
the act of 1798 can not maintain a scire facias to repeal a 
grant for the same land, when the latter is older than the 
grant to him. This proceeding although in the name of 
the Attorney General is upon the relation of the plaintiff 
and for his benefit, and is really an action inter partes, and 
would seem to be governed by Crow v. Holland. How far 
the law may be changed in this respect by the provisions 
of the Code of Civil Procedure, §§ 367 and 368, prescribing 
when and how actions may be brought to vacate letters 
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patent, is a question which does not now arise; nor does it 
become material to inquire how far the rights of the defen- 
dants might be affected by the finding of the jury that they 
are purchasers for yalue and without notice. The jury 
having found under proper instructions from the Ceurt, 
that the defendants’ grant was regularly débtained upon an 
entry and location prior to the grant of the plaintiff, it dis- 
poses of the case. 

No error. 













Affirmed. 















FRED FICKEY & SONS v. B. H. MERRIMON. 






Expression of Opinion by Judge—Nudum Pactum—Practice. 






1. Plaintiffs alleged that defendant owed them a certain amount for 
goods sold and delivered. Defendant answered denying the debt 
and setting up a compromise between them and the plaintiffs’ coun- 
sel by which defendant was to pay plaintiffs fifty per cent of the al- 
leged indebtedness on condition that it should be ‘* established.” 
The plaintiffs replied, reaffirming the contract and alleging that the 
debt was to be “ established” by an affidavit made before a proper 
officer, with which condition the plaintiffs had complied; Held, that 
under such pleadings it was not improper to submit to a jury an 
issue as to the validity of the original debt unaffected by the com- 
promise, especially where the counsel on both sides assented to the 
framing of the issue. 

2. Plaintiffs alleged a sale to defendant in person, which defendant. 
denied. On trial plaintiffs’ counsel, upon suggesting that the sale 
was good, whether made to defendant or his agent, was interrupted 
by the defendant's attorney who insisted that the plaintiffs’ witness 
testified’ to a sale direct to the defendant; whereupon the Judge in- 
quired,—*‘ Does the record show this?’ Upon plaintiffs’ counsel's 
assent, the Judge demanded, ‘‘ How then do you agree that they 
were delivered to an agent?’ Counsel replied, ‘‘ The deposition of 
S. GM. will fix that,” upon which His Honor said, ‘‘ Very well ; 
proceed ;” Held, that the transaction was not an intimation of an 
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opinion by the Judge under the act of 1796 forbidding the expression 
of an opinion by him upon the facts of the case. 


3. An agreement to take part of a debt in payment of the whole was 
nudum pactum before the act of 1874-5, ch. 178, and where one pays 
a certaim sum upon a contested debt in compromise thereof in case 
it shall afterwards be established, a finding by the jury that it never 
existed will entitle the payor to a judgment of restitution for the 
money advanced by him. 

4. Where counsel on both sides agree that the clerk may take the 
verdict of a jury, and afterwards such agreement is rescinded with 
notice to the clerk but not to the presiding Judge, a judgment of 
the Court, rendered in ignorance of such rescision, is not irregular. 


(McKenzie v. Culbreth, 66 N. C. 534; Bryan v. Foy, 69 N. C. 45, cited 
and approved.) 


Civit Action tried at Fall Term, 1877, of Buncombe Su- 
perior Court, before Schenck, J. 

The plaintiffs brought this action to recover a certain sum 
of money alleged to be due by defendant, and the facts 
necessary to an understanding of the opinion are stated by 
Tue Curer Justice. There was a verdict and judgment for 
defendant, and an appeal by plaintiffs. 

The case was argued by Messrs. Battle ¢ Mordecai, tor 
plaintiffs, and Mr. J. H. Merrimon, for defendant. 


Smitx, C.J. The action was for goods alleged to have 
been sold and delivered by the plaintiffs to the defendant in 
November, 1860. In his answer the defendant denied the 
debt and said that he had entered into a contract of com- 
promise with the plaintiffs’ counsel whereby he agreed to 
pay fifty per cent of the claim, on condition that it should 
be established, and had paid one hundred and fifty dollars 
to the attorney which he was not to remit but retain in his 
own hands until the condition was fulfilled. The plaintiffs 
in their replication reaffirm the validity of their demand, 
admit the payment of one hundred and forty dollars to their 
attorney, under a contract of compromise at fifty per centum 
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on condition that the claim should be supported by affidavit 
made before a competent officer, and that such affidavit had 
been made and shown to defendant before the action was 
commenced. 

Issues made up by the Court and consented to by counsel 
were then submitted to the jury as follows :— 

Did the defendant when this suit began owe the plaintiffs 
$307.37 with interest from May, 1861, for goods sold and 
delivered ? 

Did the defendant and counsel for plaintiffs agree in 1871 
to compromise this debt at fifty cents in the dollar, if the 
plaintiffs should establish their debt ? 

The jury responded in the negative to the first issue and 
in the affirmative to the second. The evidence as to the sale 
and delivery of the goods was conflicting, one of the plain- 
tiffs and another witness swearing positively to the sale to 
the defendant in person at Baltimore on the Ist day of 
November, 1860, and the defendant testifying that he was 
never in that city until since the war. During the argu- 
ment of plaintiffs’ counsel before the jury he insisted that 
the defendant was liable whether the goods were sold to 
him in person or sent on his order. He was interrupted by 
defendant’s counsel who suggested that plaintiffs’ witnesses 
testified to a sale direct to defendant when the Judge said, 
“ does the deposition show this?” Upon plaintiffs’ counsel 
assent, the Judge remarked, “ how then do you argue that 
they were delivered to an agent?” Counsel replied, “ the 
deposition of S. G. Merrimon will fix that” and thereupon 
the Judge added, “‘ very well, proceed.” 

The Court charged the jury that if the goods were sold 
and delivered to the defendant or his authorized agent, or to 
his order, or were delivered to him or on his order, and ac- 
cepted, they should find the first issue for the plaintiffs ; 
that the words “if he should establish his debt, meant, if 
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he should establish it by judicial determination, and with 
regard to this suit, if he should establish it in this action.” 

On the retirement of the jury the Court inquired of counsel 
if they were willing to let the clerk take the verdict, and 
both gave their consent. Shortly after, the plaintiffs’ counsel 
told the defendant’s counsel that he preferred to be present, 
and this withdrawal of consent was made known to the 
clerk, but not communicated to the Court. The verdict was 
rendered to the clerk in the presence of the Judge and while 
the counsel were absent. The record is very volumninous, 
and the plaintiffs’ exceptions numerous, but the foregoing 
facts are deemed sufficient to a proper understanding of their 
force. They will be noticed successively in their proper 
order :— 

The objection to the form of the first issue is untenable. 
It is quite obvious from its own words and the charge of the 
Court that the jury understood they were to inquire into 
the validity of the debt, the matter in dispute as it existed 
originally unaffected by the deposit made on the compro- 
mise. They find that the defendant owed no part of the 
account. Besides the plaintiffs’ counsel assented to the 
framing of the issue, and if not satisfied should have asked 
for a modification before the rendering of the verdict. 

The remark of the Court at the interruption of the course 
of argument pursued by counsel evidently proceeded from a 
desire to correctly understand the testimony and the facts 
found, and this is manifest from his concluding words,— 
“ Very well, proceed.” This does not violate the act of 1796, 
and could not have tended so far as we can see to prejudice 
the plaintiffs’ case. 

The construction given by the Court to the expression “if 
he” (the plaintiff) “should establish his debt:” The second 
issue looking to the scaling of the debt under the compromise 
contract became entirely immaterial upon the findings on 
the first issue, that there was no debt to be scaled. More- 
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over the agreement to take part in satisfaction of an estab- 
lished debt, was inoperative even after payment for want of 
a consideration to supportit. McKenzie v. Culbreth, 66 N.C. 
534; Bryan v. Foy, 69 N. C. 45. It isotherwise now under 
the act of March 17th, 1875. Act of 1874, ’75, ch. 178. 

Judgment should have been given the plaintiffs for the 
sum of one hundred and forty dollars paid over by defendant 
to their attorney. 

We do not see how the defendant can be adjudged to pay 
money to the plaintiffs, after a verdict declaring he never 
had the goods and did not owe them. The fund in the 
hands of their counsel does not belong to them but to the 
defendant. 

The rendering of the verdict in open Court and when the 
the Judge was present, was regular and proper, more espe- 
cially after the agreement that the clerk alone might take 
it. The Judge would undoubtedly have sent for the counsel 
had their wish to be present been known to him. But he 
was not informed of the subsequent withdrawal of consent 
and had a right to assume its continuance. The complaint 
comes too late after an adverse verdict. We have considered 
the various exceptions of plaintiffs and in our view they are 


untenable. 
No error. Affirmed. 








JULIA A. COBLE and others v. DAVID COBLE, Adm’r. 


Privilege of Counsel—Address to Jury. 


1. It is not within the privilege of counsel in argument toa jury, to 
use language calculated to humiliate and de srade the opposite party 
in the eyes of the jury and by-standers, particularly when he has 
not been impeached. 

2. Where, on the trial below, a witness for pla ntiff hid been imperch- 
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ed by the testimony of defendant and plaintiff's counsel said in ad- 
dressing the jury ‘that no man who lived in defendant’s neighbor- 
hood cculd have anything but a bad character; that defendant pol- 
luted everythiog near him, or that he touched; that he was like the 
upas tree shedding pestilence and corruption all around him ;” Held, 
that the defendant was entitled to a new trial. 


(State v. Smith, 75 N. C. 306; Devries v. Haywood, 63 N. C. 53 ; Jenkins 
v. Ore Co., 65 N. C. 663; State v. Williams, Ib. 505; State v. Under- 
wood, 77 N. C. 502, cited and approved.) 


Civit Action tried at Spring Term, 1878, of Guitrorp 
Superior Court, before McKoy, J. 

The facts appear in the opinion. There was judgment for 
the plaintiffs in the Court below and the defendant appealed. 


Mr. Thomas Ruffin, for plaintiffs. 
Messrs. Scott § Caldwell, for defandant. 


Bynum, J. The argument and exhaustive brief of Mr. 
Ruffin have convinced us that the law and merits of the 
ease are probably with the plaintiffs, and it is with reluc- 
tance that we are compelled to withhold an affirmation of 
the judgment rendered below, and to award a venire de novo 
But in the conduct of the trial before the jury, there has 
been such a gross abuse of the privileges of an attorney to ° 
the manifest prejudice of the defendant, that we can not 
refuse him a new trial without a clear departure from a 
well considered line of decisions of this Court. 

We extract from the case so much of it as is necessary to 
present the question to be determined: “ Ilaintif{s’ counsel 
in his concluding speech to the jury commented on the char- 
acter of the defendant in language of denunciation; among 
other things, in speaking of the character of’ plaintiffs’ wit- 
ness, D. S. Coble, who |:ad been impeached by the testimony 
ot the defendant, be said, ‘that no man who had lived in 
def-ndant’s neighborhood could have anything but a bad 
character; that defendant polluted every thing near him, 
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or that he touched; that he was like the upas tree, shed- 
ding pestilence and corruption all around him.’ The defen- 
dant’s counsel objected during these utterances to these 
comments, upon the ground that the character of defendant 
had not been impeached, and that he had not been offered 
as a witness except by the plaintiffs,” who had used his writ- 
ten testimony in their own behalf. 

Upon the argument here it was admitted that this was 
irregular, but it was insisted that it would not entitle the 
defendant to a new trial, unless it clearly appeared that his 
cause wes thereby prejudiced, and that it was impossible 
such could have been the case because there was but a single 
issue that was left finally to the jury, to wit, whether the 
Shaw land was purchased with the plaintiffs’ money, and 
as to that one the defendant was not examined, nor did his 
written evidence relate thereto, and could have had no 
weight one way or the other with the jury in determining 
the single issue submitted. This is the excuse. To use it 
seems an aggravation of the offence, for it admits that there 
was not and could not have been a single ground for the de- 
rogatory assault upon the defendant. It was therefore un- 
provoked and wanton, and could have been resorted to for 
the single purpose only of prejudicing his cause before the 


jury,—the verdict must be carried by denouncing the man— 


and it was carried. Some allowance should be made for the 
zeal of counsel and the heat of debate, but here, the lan- 
guage and meaning of counsel were to humiliate and de- 
grade the defendant in the eyes of the jury and by- 
standers—a defendant who had not been impeached by 
witnesses, by his answer to the complaint, or by his 
conduct of the defence, as it appears of record. Such 
an assault is no part of the privilege of counsel and 
was well calculated to influence the verdict of the jury. The 
defendant’s counsel interposed his objection in apt time and 
upon the instant, but they met with no response from the 
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Court, and for this error there must be a venire de novo. 
State v. Smith, 75 N. C. 306; Devries v. Haywood, 63 N. C. 
53; Jenkins v. The N. C. Ore Dressing Co., 65 N. C. 563; 
State vy. Williams, 65 N.C. 505; State v. Underwood, 77 N. 


C. 502. 
Error. Venire de novo. 








JOSEPH H. HOFF and others v. G. A. CRAFTON and others. 


Separate Action—Sale of Land Under Decree —Mortgage—Issues— 
Practice. 


1. Where land was sold under decree of a Probate Court and notes 
secured by mortgage on the land taken to secure the deferred pay- 
ments, the only remedy for their collection is by motion in the 
cause in the Probate Court; an independent action on the notes can 
not be sustained. 

2. In such case, an order by the Probate Court to collect the notes by 
a sale of the mortgaged premises is not in any sense a proceeding to 
foreclose a mortgage; it is simply an order directed to its commis- 
sioner to proceed under the mortgage deed and convert the proper- 
ty into money to pay the debts secured. 

3. In such case, the terms of sale prescribed in the mortgage deed can 
not be changed by the Court without the consent of all parties in- 
terested. 

4. Where, in such case, there was a conflict in the Probate Court as to 
the ownership of the notes and issues in regard thereto were ordered 
to be made up and sent to the Superior Court for trial, and there- 
upon the case was carried by appeal to the Superior Court; Jt was 
held to be error for the Superior Court to remand the case to the 
Probate Court without trying such issues; they should have been 
passed on and decided and then the cause should have been remanded 
to the Probate Court to be proceeded with and closed. 


{Lord v. Beard, ante, 5; Council v. Rivers, 65 N. C. 54; Mauney v. Pem- 
berton, 75 N. C. 219, cited and approved.) 


SpEcrAL PRocEEDING commenced in the Probate Court and 
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heard on appeal at Spring Term, 1878, of Mantin Superior 
Court, before Henry, J. 

The plaintiffs filed their petition against the defendants 
in the Probate Court for partition and sale of lands devised 
hy John Barden, and of which they were tenants in common, 
The lands were decreed to be sold on the terms that four 
hundred dollars of the purchase money be paid at the sale 
and notes taken for the residue in four equal installments, 
payable at one, two, three and four years; that the land 
should be at once conveyed to the purchaser and reconveyed 
by him by way of mortgage to secure the deferred pay- 
ments ; and Joseph T. Waldo was appointed commissioner 
to make the sale. . The lands were sold under this order to 
George L. Roebuck, who complied with the conditions of 
sale, and report thereof was made, and on April the 3rd, 
1874, confirmed by the Court. The mortgage contained a 
clause by which, on default of the mortgagor in making any 
of his stipulated payments, the commissioner Waldo was 
authorized to sell the lands at public sale for cash and pay 
the notes. 

The case states that after deducting for costs, the funds 
(both money and notes) were on May the 7th, 1874, deliv- 
ered to the parties in interest. On the 12th day of Septem- 
ber, 1877, the commissioner reported further to the Court 
that three of the notes were outstanding,—one in possession 
of W. E. Best who claimed to be the owner, while by others 
it was alleged to have been paid; and another held by 
Hornthall & Bro., whose right thereto was denied by Nancy 
E. Hoff, from whom the firm received it; that at the in- 
stance of the parties interested he had attempted to make 
sale of the premises under the mortgage, but had failed by 
reason of the bidder’s non-compliance with the terms of sale, 
and he had now advertised them again ; that in his opinion 
the lands if sold for cash would not command a price ade- 
quate to discharge the secured debts, and recommending 
38 
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that they be sold on credit. Hornthall & Bro, and Best 
were, by notice served on them, made parties to the pro- 
ceeding. 

On the hearing of the matter, the Court ordered a sale 
for one-fourth cash and on a credit of one and two years for 
the residue of the purchase money, and title to be retained 
until full payment, and directed certain issues touching the 
payment of the note held by Best, and his right thereto, 
and the right of Hornthall & Bro. to the note in their pos- 
session, to be made up and sent to the Superior Court for 
tria] in term time. These issues were accordingly drawn 
up. At the same time in behalf of Hornthall & Bro. and 
Best, a motion was made to dismiss the proceedings, which 
was overruled and they appealed. On the hearing before 
the Judge of the Superior Court, he affirmed the ruling 
of the Probate Judge, and ordered the cause to be remanded, 
and they appealed to this Court. 


Messrs. Mullen & Moore and G. H. Brown, Jr., for plain- 
tiffs. 
Mr. P. H. Winston, tor defendants. 


Smitu, C. J. (After stating the case as above.) The ap- 
pellants in the argument here insist: 1. That the action had 
terminated in the Probate Court and the Probate Judge had 
no further jurisdiction to proceed in the case. 2. That the 
present proceeding was in substance if not in fact to fore- 
close a mortgage which a Probate Court had not cognizance 
to hear and determine. 3. That the mortgagor George E. 
Roebuck was a necessary party. 4. That if sold the land 
must be sold according to the terms of the mortgage and 
for cash only. We propose to notice these several objections 
successively :— 

The action is not ended as long as any thing remains to 
be done. Here, the notes were unpaid and the security for 
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their payment was in the hands of an officer of the Court. 
We have decided at this term, in Lord v. Beard, ante, 5, that 
where a clerk and master who was also guardian to the in- 
fant whose lands were sold by a decree of the Court of 
Equity, took the note payable to himself as guardian from 
the purchaser, the only remedy for its payment was a motion 
in the cause and an independent action on the note could 
not be sustained. To same effect are Council v. Rivers, 65 
N. C., 54, and Mauney v. Pemberton,, 75 N. C., 219. 

The second objection rests upon an entire misconception 
of the facts of this case. It is not in any sense a proceed- 
ing to foreclose a mortgage, nor indeed any independent ju- 
dicial action. It is simply an order directed to its commis- 
sioner having control of a security, to proceed under his 
deed and convert the property into money to pay the debts 
secured. The commissioner is an appointee of the Court— 
acting under its authority and by its sanction—and remains 
subject to its control until the whole matter is adjusted and 
closed. Suppose the purchaser had conveyed other real es- 
tate to secure the purchase money, could not the Court com- 
pel the commissioner to exercise the power of sale conferred 
on him in order to the payment of the debt? This case does 
not differ from the one supposed. The Court issues its man- 
date to the commissioner to proceed to make the money— 
and this it clearly had the right, and it was its duty to do. 

The third exception is disposed of in what has been already 
said. The commissioner is acting so far as the mortgagor is 
concerned, as any other mortgagee under a power of sale, 
and not asking the aid of any Court in its exercise. 

The fourth exception is well founded. The terms of the 
saie as prescribed in the mortgage can not be changed by 
the Court without the consent of all parties interested. The 
mortgage is a contract and is inviolable as well against the 
action of the Court as any one else. The Court could only 
order its commissioner to proceed under it according to its 
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provisions, and no inconvenience or loss likely to be incur- 
red by a sale for cash, can authorize a sale on any other 
terms by the commissioner. We are not now referring to a 
judicial proceeding to foreclose, but to the facts of our own 
case. The departure from the requirements of the mortgage 
is unauthorized, and the order in this particular erroneous. 
Nor should the case have been remanded until the issues of 
fact sent up were tried. It was the duty of the Judge to 
proceed to have these issues passed on and decided first ; 
and then, after correcting the error of the Probate Court in 
so far as its order varied the terms of sale prescribed in the 
mortgage, to remand the cause to be proceeded with and 
closed. In this respect there is error in the judgment be- 
low, and the cause will be remanded to be proceeded with 
in conformity to this opinion. 
Error. Judgment reversed and case remanded. 








ELISHA PORTER v. D. T. DURHAM and BRYAN BROWN. 
Costs— Witness Fees—Practice. 


Where, in an action to recover damages resulting from cutting a ditch, 
the title to the land came in controversy and on motion of plaintiff 
@ survey was ordered and made, and on the trial the surveyors were 
summoned as witnesses for plaintiff but were not introduced by 
him or tendered to defendant, nor was the plat put in evidence, 
but the defendant examined them and introduced the plat; Jt was 
held, the plaintiff having obtained a verdict, that the costs of the 
survey and the witness fees of the surveyors should be taxed against 
the defendant. 


Civiz AcTION removed from Pender and tried at Fall 
Term, 1876, of Dupiin Superior Court before McKoy, J. 

The question presented by the record and decided by this 
Court was one of costs which were incurred as follows: The 
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action was brought to recover damages alleged to have re- 
sulted from cutting a ditch upon certain lands, and the title 
thereto coming in controversy, the Superior Court of Pen- 
der upon motion of .the plaintiff ordered a survey to be 
made, which motion was resisted by the defendants. In 
pursuance of the order a survey was made and a plat re- 
turned to Court and filed with the papers in the case, On 
the trial of the action, the surveyors were summoned as 
witnesses by the plaintiff, but were not introduced or exam- 
ined by him, nor the plat putin evidence. The defendants 
introduced the plat and the surveyors and examined them. 
The plaintiff closed his case without stating that he tender- 
ed the plat or witnesses to the defendants. Upon these 
facts His Honor considering that plaintiff had incurred use- 
less expense, and had summoned unnecessary witnesses, de- 
creed, that the costs of the survey and the witness fees of 
the surveyors be paid by plaintiff. There was judgment in 
the case for plaintiff, and he appealed from so much thereof 
as taxed him with the said costs. 


Messrs, W. 8S. & D. J. Devane, W. A. Allen and D. L. Rus- 
sell, for plaintiff. 

Messrs. J. N. Stallings and Merrimon, Fuller § Ashe, for 
defendants. 


Reape, J. We are of the opinion that under C. C. P. § 
276, the plaintiff is entitled to recover costs. But of course 
he is not entitled to recover unnecessary costs. So the 
question is whether the survey and the attendance at the 
trial of the surveyors, they being summoned, were proper 
or necessary costs. The survey was ordered by the Court 
upon motion of the plaintiff it is true, and that was an ad- 
judication that a survey was proper. That it was useful was 
shown by the fact that it was ordered by the Court and used 
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upon the trial by the defendant himself. Surely then he 
can not complain that it was useless or unnecessary. 

What has been said of the survey may be said of the sur- 
veyors. It was prudent in the plaintiff to summon them, 
as they would probably be needed to explain the survey. 
They were examined as witnesses by the defendant, and 
therefore it is not for the defendant to say that they were 
useless. It often happens that a party prepares testimony 
which will probably be necessary, but which turns out not 
to be so for him upon the trial; and then he will not be 
allowed to have them taxed in the costs, unless their mate- 
riality is shown, which is usually done by tendering them to 
the other side who may examine them to show that they 
were not material. Here the surveyors were not sworn or 
examined by the plaintiff or tendered to the defendant ; 
but then that was made unnecessary by reason that the de- 
fendants examined them as witnesses of their own accord. 

There is error. There would be judgment here for the 
plaintiff for full costs of the survey and of the surveyors as 
witnesses, but the fees of the witnesses do not appear of 
record, and therefore this will be certified to the Court be- 
low, and the case remanded to the end that there may be 
judgment for the plaintiff below in accordance with this 


opinion. 
Error. Reversed. 








SUPREME COURT CLERK’S OFFICE v. THE COMMISSIONERS 
OF RICHMOND. 


Fees of Supreme Court Clerk. 


The clerk of the Supreme Court is not embraced in the provisions of 
ch, 247, Laws 1874-'75, directing the payment of half fees in certain 
cases. He is entitled to full fees when the defendant in a criminal 


action appeals to this Court. 
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Rute on the Board of Commissioners of Ricumonp to 
show cause why an attachment shall not issue for their re- 
fusal to pay the costs adjudged against the board and due 
the clerk’s office, in State v. Bullard and State v. Covington, 
heretofore decided by this Court. The commissioners an- 
swer and say they are advised by their counsel that the 
county is bound for half fees only, for which provision has 
been made, and they are ready and willing te pay full fees 
if this Court shall so determine. Mr. J. D. Shaw appeared 
in this Court for the commissioners. 


SmiTH, ©. J. (After stating the case as above.) We are 
of opinion that the clerk of this Court is not embraced in 
the provision for the payment of half fees in certain cases, 


and is entitled to full costs. In the Revised Code the fees 
of the County Court clerk are prescribed in ch. 102 § 17, 
and those of the Superior Court clerk in the succeeding sec- 
tion. §19 applies to both clerks and disallows a fee for 
issuing a capias ad respondendum during term time and re- 
turnable instanter, unless it shall have been executed. Then 
follows § 20, which is substantially re-enacted by the act of 
1875. Laws 1874-’75, ch. 247. 

The last act directs the costs inclusive of witness fees in 
certain cases to be paid by the prosecutor in all criminal 
actions terminating in an acquittal, an entry of nolle prose- 
qui, or arrest of judgment, whenever the Judge or justice 
trying the same shall certify “that there was not reasona- 
ble ground for the prosecution, and that it was not required 
by the public interest.” The act further declares that “if 
there be no prosecutor, and the defendant is acquitted or 
convicted, and unable to pay the costs, or a nolle prosequi be 
entered, or judgment arrested, the county shall pay the 
clerks, sheriffs, constables and witnesses their half. fees only, 
except in capital felonies and prosecutions for forgery, per- 
jury and conspiracy, when they shall receive full fees.” 
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This act is but a substitute and in nearly the same words 
as § 20 ch. 102 of the Revised Code, and must be inter- 
preted upon thesame principle. The liability of the county 
is made to depend on the manner of termination of the 
class of criminal actions to which tlie statute applies, and 
as to such of them as end ina nolle prosequi or verdict of 
acquittal and can not be reviewed in this Court, no further 
costs will be incurred. 

It will also be noticed that county officers, clerks, sher- 
iffs and constables, are grouped together where fees with 
the fees of witnesses attach to trials in the Superior Court 
and to antecedent proceedings, and the association strongly 
points to the legislative intention to refer only to clerks of 
the Superior Court. It would be a strained construction of 
the word to extend it to the clerk of this Court, and in our 
opinion this is not its proper meaning and effect. We 
therefore declare the clerk of this Court is entitled to full 
fees. In view of the expressed willingness of the commis- 
sioners to pay their costs, if in the judgment of this Court 
the county is chargeable therefor, we presume no further 
proceeding under the rule is necessary. 

The clerk will send to the commissioners a certified copy 
of this opinion. The county commissioners will pay the 
costs of the rule. 

Per Curiam. Judgment accordingly. 








The People, &c., on relation of GEORGE W. PRICE, Jr. v. HENRY 
C. BROCK. 


Election—Power to Declare Result. 


Under the Private Laws of 1868-’69, ch. 5, § 9, it is the exclusive pro- 
vince of the board of aldermen of the city of Wilmington to declare 
the result of a ballot for chief of police for said city. 
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Civit Action tried at June Special Term, 1877, of New 
Hanover Superior Court, before Seymour, J. 

The plaintiff alleged that in June, 1877, the board of 
aldermen, ten in number, of the city of Wilmington pro- 
ceeded in pursuance of law to elect a chief of police for the 
city, and that upon the sixth ballot he received five votes 
and the defendant four votes, and that one ballot was 
blank ; that the clerk of the board announced that as but 
nine votes were cast and the plaintiff having received a 
majority thereof, he was duly elected ; that notwithstanding 
this result, the board decided to have another ballot, when 
the defendant received six votes and was declared elected, 
and was inducted into office under the protest of the plain- 
tiff, and has since been exercising the duties of the office 
withholding the same from the plaintiff contrary to law. 

The defendant in his answer says that immediately after 
the clerk announced the vote as alleged, Mr. Vollers a 
member of the board stated that he had cast the blank 
ballot by mistake, and asked to be.allowed to correct the 
same; that thereupon the board reconsidered the vote and 
proceeded to ballot again, and on the seventh ballot the 
defendant received six votes being a majority of all the 
board of aldermen, and afterwards said board declared that 
the defendant was duly elected; whereupon he qualified 
and entered upon the discharge of his duties as chief of 
police, and denies that the plaintiff was appointed by the 
board or a majority thereof. 

Upon the trial it was agreed by counsel that the case 
should be heard upon the complaint and answer, and that 
all laws in regard to the charter of said city should be con- 
sidered in evidence, and that the account of said balloting 
as contained in a transcript from the minutes of the board 
should be admitted as true. His Honor held that the de- 
fendant was entitled to the office and the plaintiff appealed. 
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Mr. D. L. Russell, for plaintiff. 
Messrs. A. T. ¢ J. London, for defendant. 


FarrcLoti, J. The question in this case arises under an 
act for the government of the city of Wilmington. Private 
Laws 1868-’9, ch. 5, § 9. , 

We find it unnecessary to decide the questions discussed 
at bar, to wit, whether the majority of a quorum are com- 
petent to make an election and whether the last ballot could 
operate under said section as a removal of one who might 
have been elected by a previous ballot. The board of alder- 
men consists of ten members, and all of them were present 
when the sixth ballot was taken, under which the plaintiff 
asserts his title. 

The clerk counted the ballots and announced that the 
plaintiff having received a majority of the votes cast, was 
elected. Some of the aldermen immediately expressed the 
opinion that the plaintiff was elected and should be so de- 
clared, but others differing with them contended that there 
had been no election. It was then proposed te strike out 
the ballot just taken and vote again, which proposition was 
adopted by the board. No result of the 6th ballot was de- 
clared by the board, and for this reason we think the plain- 
tiff was not elected, and would not have been even if each 
member had voted for him. The board alone could ascer- 
tain the result and declare the party elected, either by doing — 
so themselves or by adopting the result declared by their 
clerk. This they did not do, but declined to do so. 

No error. Affirmed, 
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STATE v. JONAH DAVIS. 


Abandonment of Wife and Child—Statute of Limitations—Duress. 


1, Where one abandons his wife and child in August, 1873, an indict- 
ment found against him in November, 1877, under Bat. Rev. ch. 32, 
§§ 119, 120, is barred.by the statute of limitations, though the sepa- 
ration be continued up to that time. 

2. If a warrant be issued against the husband and father in September, 
1877, for such abandonment, and, upon tho trial of the same, he 
agrees to support the wife and child, and does so for two weeks, but 
thereafter fails to comply with his engagement, such failure con- 
stitutes a fresh abandonment, and will sustain an indictment found 


in November, 1877. 
3. Duress can not be predicated of compulsion to discharge a legal 


duty. 
(See State v. Dunston, 78 N.C. 418.) 


INDICTMENT for a Misdemeanor under Bat. Rev., ch. 32, 
§§ 119, 120, tried at January Term, 1878, of Wake Criminal 
Court, before Strong, J. 

The defendant was charged with wilful abandonment of 
his wife Laura without having provided adequate support 
for her and a child which he had begotten upon her. The 
indictment was found at November Term, 1877. It wasad- 
mitted that the defendant and his wife were married on the 
28th of April, 1873, and lived together until August of that 
year, when he abandoned her. It was in evidence that on 
account of said abandonment, a warrant was issued against 
the defendant on the 21st of September, 1877, and upon the 
trial of the same, his wife offered to live with him if he 
would support her and her child, which offer he declined; 
but an arrangement was made between them that he should 
pay her a certain sum per week for her support, which sum 
was paid for two consecutive weeks, and then the defendant 
refused to contribute any further to her support. The de- 
fendant introduced in evidence the record of an action for 
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breach of promise of marriage and seduction, brought by 
said Laura against him; and there was also evidence tend- 
ing to show that he was under arrest (by virtue of an order 
made in said action) at the time the marriage was solemni- 
zed; and the defendant proposed to prove his declarations 
in the absence of said Laura, for the purpose of showing 
that said marriage was contracted under duress. This evi- 
dence was objected to by the State, and ruled out by the 
Court. 

The defendant’s counsel asked the Court to charge the 
jury that the abandonment having taken place in 1873, was 
barred by the statute of limitations. His Honor assented to 
this proposition, but said, that if the jury should find from 
the evidence that in 1877 the said Laura had offered to live 
with defendant as his wife, if he would support her, and 
that he declined to do so, and that the said arrangement for 


her support was not complied with by defendant as afore- 
said, that these facts would constitute a new abandonment 
which would not be barred by the statute. The jury re- 
turned a verdict of guilty. Judgment. Appeal by defen- 
dant. : 


Aitorney General and D. G. Fowle, for the State. 
Messrs. T. R. Purnell and Armistead Jones, for the defen- 
dant. 


ReavF, J. Weare of the same opinion with His Honor 
in all his rulings, only one of which requires any elaboration. 
It is the act of abandonment and failure to support, that 
constitute the offence. The first offence was in 1873 and is 
barred by the statute of limitations. It is not a continuing 
offence by reason of the continued separation; so that the 
question is whether there was a second offence in the latter 
part of the year 1877. The parties were together treating 
as to what should be their future relations. The wife pro- 
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posed a complete restoration of their marriage relations 
which the husband declined, but he agreed to support her 
and did support her for two weeks, when he refused to sup- 
port her any longer. Being already separated this refusal 
completed the second offence. 

Much stress was laid by the defendant’s counsel upon the 
duress under which the defendant was alleged to have con- 
tracted the marriage. But the duress was not made out. 
It is true he was sued by the feme for a breach of promise — 
of marriage and seduction, and was under arrest, but the ar- 
rest was lawful. A promises to pay B a hundred dollars, 
and B sues him for a breach of promise and compels him to 
pay ; that is compulsion, but is not duress. And his declara- , 
tion that he did not want to comply was no evidence of 
duress. 

No error. Judgment affirmed. 








STATE v. ISAAC SHELTON and ALFRED FRANKLIN. 
Assault and Battery—Arrest of Fugitive from Another State, 


No one has authority, without process legally issued in this State, to 
arrest a person charged with crime in another State and fleeing here 
for refuge. Such an arrest makes the parties engaged in it guilty 
of an assault and battery. 


(Brockway v. Crawford, 3 Jones 483; State v. Bryant, 65 N. C. 327, 
cited and approved.) 


INpicTMENT for an Assault and Battery tried at Spring 
Term, 1878, of Mapison Superior Court, before Cloud, J. 

The defendants and two others, Larkin Stanton and 
Solomon Stanton, were indicted jointly for an assault and 
battery on one Peter Howard. Larkin Stanton was not 
taken, and the other three defendants were put on trial. 
The jury acquitted Solomon Stanton and found the other 
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defendants guilty, and from the judgment thereon they ap- 
pealed to this Court. 

The facts so far as necessary to show the defence relied 
on are these: The prosecutor, Howard, who resided in 
Madison county in this State had been committed on a 
charge for larceny in Tennessee and had escaped from cus- 
tody and returned home. Larkin Stanton and Alfred 
Franklin came to prosecutor’s house and informed him that 
they had come to arrest him and carry him to Tennessee. 
Howard replied that he would not be taken unless they had 
a paper from the Governor. Other conversation passed and 
the parties left. Thereupon the prosecutor loaded his mus- 
ket with duck shot and carrying it with him went to the 
house of a Justice of the Peace to witness atrial. At its 
conclusion he started home and passing the house of one 
Chandler, saw all four defendants sitting in the porch. 
When he had gone about one hundred and fifty yards from 
the house, he heard some one call out “halt.” Prosecutor 
stopped, resting his gun on the ground, and looking back 
saw all four pursuing and about forty yards distant. Larkin 
Stanton immediately fired at prosecutor, the ball passing 
through the side of his neck. Prosecutor returned the fire 
but without effect, when they all ran up, and Isaac Shelton 
discharged his pistol three times at prosecutor, wounding 
him in the shoulder, and Alfred Franklin struck the side 
of his head with a stone and felled him to theearth. They 
then left him and went off. None of them had any war- 
rant for prosecutor’s arrest, nor had any official authority. 

The Court was asked to charge the jury that if the defen- 
dants were making an effort to arrest the prosecutor, in 
good faith, with intent to convey him to Tennessee for trial 
although they had no process, they would be justified unless 
the force used was gxcessive. The Court refused to give 
the instruction and told the jury that the defendants had 
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no right to arrest without legal process. Verdict of guilty. 
Judgment. Appeal by defendants. 


Attorney General, for the State. 
No counsel for defendants. 


Situ, C. J. (After stating the case as above.) In our 
opinion the Court was correct both in refusing to give the 
instruction asked and in that given. There were no facts 
in evidence from which the jury could reasonably infer that 
the defendants honestly intended the arrest and removal, 
and that their acts were directed to that end. The assault 
was with a deadly weapon, made while the prosecutor at 
their command stopped and was awaiting their approach, 
without any demonstration on his part of an intended at- 
tack on them. When twice wounded with shot and smitten 
to the ground and entirely without ability to resist further, 
they leave him and go off. If this evidence was believed 
it did not warrant the charge requested. The assault was 
violent and excessive, putting life in imminent peril and 
far over-stepping the limits of any supposed authority in 
private persons to arrest a felon and bring him to trial. 

In Brockway y. Crawford, 3 Jones 433, it is held that a 
private person may arrest a suspected person without war- 
rant in order to carry him before an examining magistrate, 
when done without malice and on proof of probable cause. 

In the more recent case of State vy. Bryant, 65 N. C. 327, 
the Court say, such arrest may be justified when necessary 
for want of an officer or otherwise to prevent un escape. 
But where this authority is attempted to be exercised by 
one person over the liberty of another, and especially with- 
out process, the means employed must be reasonably appro- 
priate to the end to be accomplished, and accompanied with 
no excessive violence. This can not be said of the conduct 
of the defendants. But this learning has no application to 





IN THE SUPREME COURT. 





STATE v. SHELTON. 





the facts of the case. No criminal violation of the laws of 
this State has been committed by the prosecutor, and it is 
only when they are to be vindicated that this unusual power 
is delegated to a private person. For the arrest of fugitives 
from other States wherein the offence has been committed, 
we have a positive and express statutory provision, as fol- 
lows:— 

Any Justice of the Supreme Court, or any Judge of the 
Superior Court, or of any Special Criminal Court, or any 
Justice of the Peace, or Mayor of any city or chief magis- 
trate of any incorporated town on satisfactory information 
laid before him that any fugitive in the State has com- 
mitted, out of the State and within the United States, any 
offence which by the laws of the State in which the offence 
was committed, is punishable either capitally or by impri- 
sonment for one year or upwards in any State prison, shall 
have full power and authority, and is hereby required to 
issue a warrant for said fugitive and commit him to any 
jail within the State for the space of six months unless 
- sooner demanded by the public authorities of the State 
wherein the offence may have been committed, agreeably 
to the act of Congress in that case made and provided. 
Bat. Rev. ch. 33, § 42. 

This act prescribes the manner in which criminals escap- 
ing from other States may be restored to that having 
jurisdiction of the offence, and its directions can not be dis- 
regarded. It provides fully a method by which the crime 
may be punished, and at the same time guards and pre- 
serves the personal security of the citizen from lawless 
invasion. There is no error, and this will be certified to the 


end that judgment be pronounced on the verdict. 
No error. Judgment affirmed. 
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STATE v. R. W. A. ROGERS. 
Bastardy— Evidence—Judge’s Charge. 


On the trial of an issue of bastardy, the Court below charged the jury 
that “‘ the written examination of the woman was presumptive evi- 
dence that the defendant was the father of the child, and that it 
devolved on him by a preponderance of evidence to show that he 
was not; and that if taking all the evidence into consideration, both 
sides were evenly balanced, the State was entitled to a verdict ;’’ 
Held, not to be error. 


(State v. Bennett, 75 N. C. 305, cited and approved.) 


Proceep1Neé in Bastardy heard at Spring Term, 1878, of 
Union Superior Court, before Moore, J. 

On the trial of the issue as to the paternity of the child, 
the examination of the mother taken before the Justice 
was read to the jury, and the Solicitor then rested his case. 
Thereupon the defendant introduced himself and other wit- 
nesses to show that he was not the father; and to rebut 
this, the State introduced the mother and cthers to prove 
that he was the father of the bastard child. 

The Court charged the jury that the written examination 
of the woman was presumptive evidence that defendant 
was the father of the child, and that it devolved on him by 
a preponderance of evidence to show that he was not; and 
that, if “taking all the evidence into consideration, both 
sides were evenly balanced, the State was entitled to a ver- 
dict.” To this instruction the defendant excepted. Ver- 
dict for the State. Judgment. Appeal by defendant. 


Aitorney General, for the State. 
Messrs. Covington ¢ Vannand W. H. Pace, for the defen- 
dant. 





Situ, C.J. (After stating the case as above.) If the 
39 
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Judge in giving the instruction intended to tell the jury 
that taking the oral testimony delivered by the witnesses 
into consideration, if their minds were brought to an equi- 
poise, and neither side preponderated, then the force and 
effect given by the statute to the written examination must 
turn the scale and give the State a verdict, the correctness 
of the charge will not admit of question ; and such we must 
suppose to have been the understanding of the jury. If, 
however, the Court meant that putting the written exami- 
nation and testimony of witnesses together, and considering 
the entire evidence, if there was no preponderance either 
-way, the verdict must be against defendant, the correct- 
ness of the charge would not be so clear. But even upon 
this construction of the charge, as some effect must be al- 
lowed the examination under the statute beyond its value 
as mere evidence, we are disposed to concur with the Judge, 
that it must prevail. State vy. Bennett, 75 N. 0.305. There 
is noerror. This will be certified to the end that further 
proceedings may be had according to law. 
No error. Judgment affirmed. 








STATE v. J. C. PARISH. 


Evidence. 


The former statements of a witness, made without the sanction of an 
oath, and co:nciding with thos: made on the stand, may be admitted 
in evidence, if he is impeached, to sustain the personal credibility of 
the wtnes:, but not for the purpose of confirming his statement as 
to the facts sworn to by him on the trial; A fortiori? such testimony 
is not admissible to confirm the statement of another witness testi- 
fyiag to the same éffect. 


InpIcTMENT for Larceny tried at May Term, 1878, of 
‘Wake Criminal Court, before Strong, J. 
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It was in evidence that John Jones had lost two sheep 
between the 20th and 28th of August, 1876, and that the 
defendant at that time owned no sheep. One Dick Yonng, 
a witness for the State, testified that soon after Jones lost 
them he saw the sheep shut up in an old out house in pos- 
session of defendant, and a short distance from his residence; 
that when he saw them he was in company with his son, 
Thomas Young, the witness next introduced, whose testi- 
mony corroborated the above, and during whose examina- 
tion he was ordered by the Court to stop, but failing to do 
so, was ordered several times by the defendant’s counsel in 
a loud and disrespectful manner, to stop. The State next 
proposed to prove by one Lewis Jones, in order to confirm 
the evidence of the two first witnesses, that Thomas Young, 
shortly after the loss of the sheep and before the defendant 
had been accused of the larceny or receiving, &c., had made 
the same statement to the witness that he had given to the 
jury. The defendant objected to the evidence, the Court 
overruled the objection, and the witness said that Young 
had made the same statement to him. 

It was also in evidence that John Jones lived one mile 
from the defendant and owned a large number of sheep, 
among them the particular ones alleged to have been stolen 
by the defendant; that for several months before their loss, 
they were in the habit of grazing in defendant’s field where 
the out house was situated in which the sheep were seen by 
the witness as aforesaid ; that about the time they were lost, 
one Crawford bought two sheep of defendant, corresponding 
in description with them ; Crawford at that time was living 
about eight miles from Raleigh, and while on his way to 
Raleigh about daylight carrying beef to market, he was 
overtaken by defendant, also going to Raleigh, with the 
sheep, and after some conversation in regard to the price, 
he bought them of defendant in the presence of one Nowell, 
and left them with one Johnston who lived by the road side 
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to keep for him until his return from Raleigh; that upon 
Crawford’s proposing to put them in an enclosure surrounded 
by a fence, the defendant said he had better put them ina 
stable or confine them in some other place, that they were 
mischievous and might get away; that they were tied and 
left inside the fence where they could have been seen by 
passers-by. 

It was further in evidence that the defendant since the 
indictment was found had denied to Crawford that he 
bought the sheep from him, and accused Crawford of steal- 
ing them himself; but one Stills, a butcher, testified that 
about the last of August, 1876, the defendant told him he 
had two sheep to sell, (described as those in question) and 
that soon afterwards on asking the defendant where they 
were, he replied that he had sold them to Crawford. 

The defendant’s counsel requested the Court to instruct 
the jury that there was no evidence that defendant had re- 
ceived the sheep knowing them to have been stolen, which 
was refused, and the defendant excepted. There was a ver- 
dict of not guilty of larceny, but guilty of receiving, &c. 
Judgment. Appeal by the defendant. 


Attorney General, D. G. Fowle and W. H. Pace, for the 


State. 
Mr. T? M. Argo, for the defendant. 


Reape, J. It can scarcely be satisfactory to any mind to 
say that if a witness testifies toa statement to day under 
oath, it strengthens the statement to prove that he said the 
same thing yesterday when not under oath. If the propo- 
sition were reversed, as if one make a statement to day not 
under oath, it strengthens the statement to show that he 
said the same yesterday under oath, it would be conceded 
because of the sanction of the oath. And yet it must be 
conceded that it is settled by-the weight of authority both 
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of text writers and decided cases that when a witness testi- 
fies to a statement under oath, and the witness is impeached, 
he may be supported by proving that on a former occasion 
he had made the same statement, although not under oath. 
As first administered the rule was sensible and useful. A 
witness was called and testified and impeached upon the 
ground of some new relation to the cause or to the parties, 
and then other witnesses were called to prove that he had 
made the same statement prior to such new relation or sup- 
posed influence, or where from lapse of time his memory 
was impeached it was proved that he made the same state- 
ment when the memory was fresh. All thatywas sensible 
and useful. But the idea that the mere repetiti@n of a story 
gives it any force or proves its truth, is contrary to common 
observation and experience that a falsehood may be repeated 
as often as the truth. Indeed it has never been supposed by 
any writer or Judge that the repetition had any force as 
substantive evidence to prove the facts, but only to remove 
an imputation upon the witness. It is like to evidence of 
character which only affects the witness. 

For illustration: Thomas Young one of the witnesses for 
the State swore that he saw the stolen property in the pos- 
session of the defendant. He was not cross-examined, not 
contradicted, his character not assailed, nor was he in any 
way impeached, but stood before the Court as any other 
witness upon his merits. And the State, lest his story might 
not be believed, proved by another witness that he had heard 
him tell the same story before. Now suppose Thomas Young 
had not been a witness at all, would it have been competent 
for the State to prove that he had said upon some occasion 
that he had seen the stelen property in the defendant’s pos- 
session? Of course not. It would have been nothing but 
hearsay. If then it would not have been evidence to prove 
the fact, if Thomas Young had not been a witness, how was 
it evidence to prove the fact, he being a witness? It was 
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not evidence to prove the fact in the one case more than in 
the other. He being a witness, such testimony would have 
been competent to remove some imputation upon him if any 
had been cast, and for that purpose only; and as no impu- 
tation had been cast upon him there was no purpose for 
which it was competent. If he stood before the Court un- 
impeached, it was unnecessary and mischievous to encumber 
the Court and oppress the defendant with his garrulousness 
out of Court and when not on oath. 

The rule is, that when the witness is impeached—observe, 
when the witness is impeached—it is competent to support 
the a. consistent statements at other times, 
just as a wit is supported by proving his character, but 
it must not be considered as substantive evidence of the 
truth of the facts any more than any other hearsay evidence. 
The fact that supporting a witness who testifies, does indi- 
rectly support the facts to which he testifies, does not alter 
the case. That is incidental. He is supported not by put- 
ting a prop under him, but by removing a burden from 
him, if any has been put upon him. How far proving con- 
sistent statements will do that, must depend upon the cir- 
cumstances of the case. It may amount to much or very 
little. 

The admission of the former declarations of Thomas 
Young to “ confirm this evidence,” would have been error even 
if he had been impeached, but as he was not impeached it 
would have been error to have admitted it even for the pur- 
pose of supporting the witness, 

But a more palpable error than this wascommitted. The 
former declarations of Thomas Young were admitted not 
only to “confirm his own evidence” but to “confirm the 
evidence” of another witness, Dick Young. This is without 
precedent. As well might it be said that to prove one of a 
dozen witnesses to be of good character is to prove all to be 
so, or to sustain one is to sustain all. This is put upon the 
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ground that both witnesses testified as to the same facts, 
and therefore, if one was to be believed, so was the other. 
Let'us see if that is so:— 

A and B both swore that they were in the city of New 
York on the 4th of July last and witnessed the celebrations 
of the day which they describe. A was in fact there, but it is 
proved by a dozen witnesses that B was not there but was 
in Raleigh ; would it “ confirm the evidence” of B to prove 
that A had given the same account of the celebration before 
the trial as upon the trial? Clearly not. No more does 
the former consistent account of Thomas Youvg “ confirm 
the evidence” of Dick Young. 

It is not necessary for us to decide whether the misbe- 
havior of Dick Young on the trial which neither the Judge 
nor the counsel could control, impeached his credibility so 
as to allow him to be supported by his former consistent 
statement, for no such statement was offered. 

Error. Venire de novo. 








STATE v. JOSEPH P. PARROTT. 
Evidence—Practice. 


1. The rule of law (Bat. Rev. ch. 43 § 16) disqualifying the wife to tes- 
tify for or against her husband in criminal proceedings, applies only 
to cases where the husband has a legal interest in the result, and 
does not render her imcompetent to contradict his testimony for the 
State upon an indictment against a third party for an assault and 
battery upon him. 

2. The refusal of the Court below to allow counsel to comment on 
irrelevant matter is not assignable for error, even though the refusal 
be based upon invalid reasons. 


(State v. Mooney, 64 N, U. 54, cited and approved.) 





InpIcTMENT for Assault and Battery tried at Spring Term, 
1878, of Lenore Superior Court, tefore Kerr, J. 
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William White, the only witness for the State, testified 
that the defendant assaulted him, and that there was no 
one present except the witness, the defendant, and the de- 
fendant’s wife. And upon cross-examination he admitted 
that he also assaulted the defendant and had been previ- 
ously indicted and convicted for the same. He also stated 
that defendant’s wife was his daughter, and that she wit- 
nessed the whole fight, but that he did not offer her as a 
witness in his behalf on his said trial. 

Tne defendant’s counsel in his argument to the jury, in- 
sisting that his client was not guilty and that the witness 
White had not sworn to the truth, stated among other 
things that the failure of White to offer the defendant’s 
wife as a witness for him on said former trial, was a cir- 
cumstance tending to prove that White was the only guilty 
party in respect to the difficulty. Whereupon His Honor 
remarked and so held that the defendant’s wife could not 
have been a witness on that trial to contradict her husband 
who was the only witness for the State against White, and 
did not allow the counsel to comment upon that circum- 
stance to the jury. Verdict of guilty. Judgment. Appeal 
by defendant. (See State vy. Davidson, 77 N. C. 522.). 


Attorney General, for the State. 
No counsel in this Court for the defendant. 


Smitu, C.J. The only exception presented for our con- 
sideration is to the remark of the Judge pending the trial, 
and while the defendant’s counsel was addressing the jury, 
and his arresting the comments of counsel. 

The witness, White, who alone was introduced by the 
State to prove the defendant’s assault on himself on his own 
examination, stated that he had been, at a former term of 
the Court, convicted of an assault on the defendant in the 
same affray, and that the defendant’s wife, a daughter of 
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the witness, saw the whole affair, but was not examined in 
his defence on that trial. 

In commenting on the testimony of White, the defen- 
dant’s counsel impeached his credit, and was proceeding to 
argue that his failure to call on his daughter as a witness 
on his own trial was evidence that he alone, and not the 
defendant, was the guilty party. The Court interposed and 
arrested this line of argument by the remark that the wife 
would not have been permitted to testify on that occasion 
and contradict her husband, and that she was not a compe- 
tent witness for that purpose. 

We do not concur in this opinion. We know no reason 
why the witness, White, when he was on trial for an assault 
on the defendant, should be deprived of the testimony of 
the wife simply because her husband had testified to the 
same facts, and although the latter was the subject of the 
inquiry. He was in no legal sense interested in the result 
of that trial. Nor is the competency of the witness affect- 
ed by the late act for improving the law of evidence. Bat. 
Rev. ch. 43 § 16. The act declares that the preceding sec- 
tion which removes the disqualifications arising from inter- 
est or crime, and permits witnesses to testify notwithstanding 
they may be interested in the result or have been convicted 
of crime, provides that this enabling section “shall not in 
any criminal proceeding render any husband competent or 
compellable to give evidence for or against his wife, or any 
wife competent or compellable to give evidence for or 
against her husband,” except in case of assault and battery 
committed by the husband on the wife. 

In the former case, White only was charged with an 
offence, and the criminal proceeding was against him. The 
defendant was a witness merely to prove the fact charged, 
and we know of no rule of law which permits him te give 
evidence and excludes the wife’s testimony as to a transac- 
tion, known to both, in a case where neither has any legal 
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interest in the result. We therefore hold that the Judge 
was in error in making the declaration. But we are una- 
ble to see how it would tend to mislead the jury or do any 
harm to the defendant. The matter was irrelevant to the 
issue of the defendant’s guilt. It was proper therefore, 
though the reason assigned for the interruption may be in- 
sufficient, for the Judge to stop counsel in his comments on 
the incidents of the other trial, and in deducing therefrom 
inferences wholly unwarranted by any evidence before the 
jury. The only question for them to decide, was as to the 
defendant’s guilt and the sufficiency of the evidence to con- 
vict. See, as bearing on the question of the wife’s compe- 
tency to testify, State v. Mooney, 64 N. C. 54. 
No error, Affirmed. | 








STATE v. P. SYKES. 
Evidence—Province of Jury. 


It is the duty and privilege of the jury to determine what is the teati- 
mony in a cause a3 well as its weight and reliability; Therefore, 
when upon the disagreement of counsel as to what was testified by 
a witness, the Court stated that both the counsel were wrong, and 
added that he would so recapitulate the testimony that ‘it would 
be moral perjury for a juror to accept the statement of defendant’s 
counsel,” Held, to be an invasion of the province of the jury, and 
entitles the defendant to a vgnire de novo. 





InDIcTMENT for Larceny tried at February Term, 1878, of 
New Hanover Criminal Court, before Meares, J. 

That part of the case upon which the decision in this 
Court is based is as follows: “ While the Solicitor was sub- 
mitting his argument to the jury, he was interrupted by 3 
defendant’s counsel who asserted that he ‘ was mis-stating é 
the testimony’ of a witness, and the defendant’s counsel then 
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stated what he understood to be the testimony of the wit- 
ness. The Court thereupon remarked that neither of the 
counsel had stated the testimony correctly, and the defen- 
dant’s counsel immediately replied in a positive manner 
‘that that was a question for the jury.’ The Court then re- 
marked that it was true ‘that it was a question for the jury 
to decide, but that the Court intended to state the testimony 
of the witness to the jury in such a way, that in the opinion 
of the Court, it would be moral perjury in a juror to accept 
the statement of defendant’s counsel as the correct one.’” 
The defendant excepted. In instructing the jury upon that 
part of the evidence about which the above colloquy arose, 
His Honor said, “that counsel had their feelings enlisted in 
a cause, and were much interested in the result and were 
frequently subjected to interruptions while a witness was 
making his statements on the stand. They sometimes mis- 
understood a witness, and sometimes their memories were 
at fault, and that he had to discharge the duty of recapi- 
tulating the testimony of witnesses with accuracy, and in 
order to do so, was compelled to give strict attention to the 
statement of every witness; that he had no interest in the 
result of the trial, and while the Court in its opinion had 
as good a memory and could recollect the testimony of wit- 
nesses as well as any other person in the court room, yet 
out of abundant caution, he was in the habit of taking notes 
and not unfrequently writing out testimony in full, so as to 
enable him to state it with perfect accuracy; at the same 
time it was true as the defendant’s counsel had asserted ‘ that 
the jury were to judge as to what was the testimony of a 
witness.’” He then proceeded to state the testimony of the 
Witness, and submitted the case to the jury who found the 
defendant guilty. Judgment. Appeal by defendant. (See 
Davis v. Hill, 75 N. C. 228—opinion.) 


Attorney General, for the State. 
No counsel for the defendant. 
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Reape, J. In all criminal prosecutions every man has 
theright * * * tohave counsel for hisdefence. Const. Art. 
I.§ 11. 

Every person accused of any crime whatever shall be en- 
titled to counsel in all matters which may be necessary for 
his defence. Bat. Rev. ch. 33,§ 59. And in jury trials 
they (counsel) may argue to the jury the whole case as well 
of law as of fact. Rev. Code, ch. 31,§ 15. This applies to 
civil as well as criminal causes. 

These constitutional and statutory provisions give to par- 
ties and to counsel useful rights and ample powers which 
may not be denied or abridged. It is easy to see that they 
may be abused by counsel, in which case they may be con- 
trolled or punished by the Court, but while within bounds 
they must be protected. 

When counsel is arguing the facts tu the jury he must be 
permitted to argue as he understands them, subject of course 
to be controlled for gross misrepresentation or perversion ; 
when therefore the defendant’s counsel and the Solicitor 
differed honestly, as we are to suppose, as to the testimony 
of a witness and Ilis Honor said that neither was right and 
that he would state it to the jury in such way as that it 
would be moral perjury in them to accept the statement of 
the defendant’s counsel as the correct one, this remark of 
His Honor was so disparaging to the counsel that it was 
well calculated to impair his efficiency. It was the same as 
to tell the jury that the statement of the defendant’s counsel 
was so manifestly false that there could be no mistake about 
it; and that if they acted upon it as true, they would be 
guilty of moral perjury. If the jury could not accept the 
statement without corruption, no more could the counsel 
make it fairly; and an unfair dealing with the testimony 
necessarily destroys the counsel’s weight with the jury. The 
record shows nothing to justify this severity towards the 
counsel. When the counsel on both sides differed as to the 
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testimony and His Honor said that neither was right, the 
counsel for the defendant said that was a question for the 
jury. This was clearly right, and His Honor admitted it 
to be right. There was nothing therefore in the remark 
itself to provoke severity or even reproof; and yet it may be 
that there was something in the manner that was rude, but 
it is not said to be so in the record. The record does say 
that “the defendant’s counsel replied immediately in a posi- 
tive manner that that was a question for the jury.” That 
“positive manner” may have meant a great deal, but 
nothing more is stated. 

There is another light in which His Honor’s remark was 
equally objectionable. A Judge has no right to state the 
testimony of a witness to the jury and say, if you do not 
accept my statement, or if you accept some other statement, 
you will be guilty of moral perjury. It is his duty to re- 
capitulate the testimony to the jury and to explain its bear- 
ing to aid their memories and understanding and to instruct 
them as to the law, but what the testimony is as well as its 
weight and influence are questions for the jury. What His 
Honor said was calculated to intimidate the jury and to 
prevent a free verdict. 

It is true that His Honor told the jury that it was for them 
to determine what the testimony of the witness was, but at 
the same time he told them substantially that if they did 
not accept it as he stated it to be, that they would be guilty 
of moral perjury. , 

We are of the opinion that His Honor abridged the rights 
of counsel and impaired his efficiency, and that he also in- 
vaded the province of the jury. These errors were calcu- 
lated to prejudice the defendant’s case, and therefore there 
must be a venire de novo. 


Error. Venire de novo. 
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STATE v. JAMES M. LANIER. 


Evidence—General Character. 


Where a certain state of things is once proved to exist, the law pre- 
‘ sumes its continuance until a change is shown; Therefore, where a 
witness, called to impeach the character: of another witness, offers 
to speak as to the general character of the witness attacked as it ex- 
isted some two or three years before the trial, such evidence is not 
too remote, and its rejection is error. 


(Luther v. Skeen, 8 Jones 356; Speight’s case, 69 N. C. 72; Parks’, 3 Ire. 
296; O’ Neal's, 4 Ire. 88, cited and distinguished.) 


InpicTMENT for Larceny tried at June Term, 1878, of 
New Hanover Criminal Court, before Meares, J. 

The defendant was indicted for larceny alleged to have 
been committed in March, 1878, and during the progress of 
the trial the defendant’s counsel offered one Savage as a 
witness to attack the character of the prosecuting witness, 
Holloway. It was proved that Holloway had removed from 
New Hanover to Columbus county where he had resided for 
the past three years. Savage stated that he was acquainted 
with the general character of Holloway when he lived in 
Wilmington some two or three years ago, but did not know 
what his character was where he now lived. The Solicitor 
for the State objected to the witness speaking of the general 
character of the prosecuting witness when he lived in Wil- 
mington three years ago, and the Court sustained the objec- 
tion. Defendant excepted. Verdict of guilty. Judgment. 
Appeal by defendant. 


Attorney Genera, for the State. 
No counsel for the defendant. 


Farrcrotu, J. The law presumes every person to have a 
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good character until the contrary appears. A fact once es- 
tablished is presumed to continue as a fact until the con- 
trary appears. If A was alive two years ago it will be pre- 
sumed that he still lives, nothing else appearing. If he 
was a citizen of Virginia two years ago he is presumed to 
be such citizen still, nothing else appearing. If he hada 
bad character two years ago that character is presumed to 
be still the same, nothing else appearing. If he had a good 
or bad character one week ago, that fact is some evidence 
that his character is still the same. If he had a bad char- 
acter two or three years ago that fact is some evidence that 
his character is the same, and the weight of the evidence is 
for the jury. When astate of things is shown once to exist, 
the law presumes that state of things to continue till the 
contrary shall appear by proof in some way or other, or until 
a different presumption shall arise from the nature of the 
case under consideration. How long such presumptions may 
exist and continue, or how far in the past we can look for 
evidence to establish a present fact, it is not easy to deter- 
mine, but it is safe to say that the law does not absolutely 
shut out as immaterial an inquiry into the character of a 
Witness two or three years before the trial. 

Witnesses are not and can not in testifying on the subject 
of general character be limited to the times precisely, when 
they speak, because reputation depends very greatly on 
reports which the witness must have heard before he is put 
on the stand’ for examination. Then how long before is the 
question? No doubt, evidence referring to the character of 
the witness sought to be impeached at a recent period 
would have more influence with the jury than evidence at 
a more remote period, still the evidence in each instance is 
of the same grade, and we can not say that either would 
not aid the jury in estimating the value of what has been 
said by the witness. 

Men’s character no doubt change frequently, but in the 
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eye of the'law they are not presumed to change suddenly. 
Reformation may be shown in reply to the attacking evi- 
dence, but the law will not presume it in advance of the 
proof. The authorities cited by the Atiorney General in our 
own Court fail to hit the point in this case, (Luther v. Skeen, 
8 Jones, 356 ; State v. Speight, 69 N. C, 72; State v. Parks, 3 
Ire, 296; State v. O'Neal, 4 Ire. 88,) and do not militate 
against the view we take. The under-cited cases decide 
this question and for the above reasons, and upon those au- 
thorities we think His Honor committed an error in exclu- 
ding the evidence of Savage in regard to Holloway’s char- 
* acter two or three years before the trial. 1 Greenl. on Ev., 
§§ 41,42. Com. v. Billings, 97 Mass. 407 ; Rathbun v. Ross, 
46 Barb. 127 ; Sleeper v. Van’ Middlesworth, 4 Denio 431. 

Let this be certified and a new trial had below. 

Error. Venire de novo. 








STATE v. JAMES F. AUSTIN. 


False Pretence—Judge’s Charge. 


1. A charge is erroneous which, in attempting to describe the offence 
of obtaining a signature by false pretences, as declared in Bat. Rev. 
ch, 32, § 67, omits to direct attention to the fraudulent intent of the 
defendant as a necessary ingredient of the crime. 

2, While, in the absence of a prayer for instructions from coungel, 
omission of the Judge to charge in a particular way is not assign- 
able for error, yet, if he should undertake to state the law, and in 
so doing, should neglect to mention an essential constituent of the 
offence charged, the defendant if convicted is entitled to a new 
trial. 

(State v. O’ Neal, 7 Ire. 251; State v. Johnson, 1 Ire. 354; Bynum v. By- 
num, 11 Ire, 632, cited and approved.) 


InplotmEN? for obtaining Signature by False Pretence 
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tried at a Term, 1878, of Unton Superior Court, before 
Moore, J. 

This indictment was drawn under Bat. Rev. ch. 32 § 67, 
and charged that the defendant procured and induced one 
Sidney Allen to execute to him a note under seal for fifty 
dollars, dated on the 9th of December, 1875, and payable 
on or before the 1st of October, following, and also a chattel 
mortgage to secure the same, by falsely and fraudulently 
representing that he had bought of one J. W. Collins and 
was then owner of a note of twenty-five dollars and a chattel 
mortgage to secure it, which had previously been given by 
Allen to Collins, with intent to cheat and defraud the said 
Sidney Allen. 

On the trial, witnesses were examined for the State to 
prove the allegations contained in the bill of indictment, 
and the note and mortgage charged to have been executed 
under the false and fraudulent representations, were offered 
in evidence to the jury. Tothe introduction of these papers, 
the defendant’s counsel made objection, and on being asked 
upon what grounds the objection was made, refused to as- 
sign any, and the evidence was admitted. : 

Collins was examined and denied having sold his claim 
on Allen to the defendant, and said he had sold it to one 
Alfred Nance; and Nance testified that he did not sell it to 
the defendant. The defendant offered in evidence a paper 
writing purporting to be an assignment from Collins to the 
defendant of his claim on Sidney Allen. Witnesses were 
then introduced on both sides as to the genuineness of the 
signature to the assignment, some of whom were of the 
opinion that it was the hand-writing of Collins, and others, 
that it was forged: 

The case states that “the only contested fact was whether 
Collins had assigned his interest to the defendant.” 

The Court charged the jury “that the whole matter turned 
upon the arate to the instrument introduced by the de- 
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fendant and claimed to be an assignment to him of the 
Sidney Allen claim ; that if said Collins did sign that in- 
strument, the defendant was not guilty ; that if they were 
not satisfied as to whether or not said Collins signed said 
instrument, they would acquit the defendant.” No other 
part of the charge was objected to; and it is not deemed 
necessary to notice any other exception taken by the defen- 
dant. There was a verdict of guilty. Judgment. Appeal 
by the defendant. 


Attorney General and J. F. Payne, for the State. 
Messrs. Covington ¢ Vann and W. H. Pace, for the defen- 


dant. 


Smita, C.J. (After stating the case as above.) We dis- 


cover no error in the ruling of the Court in regard to the 
evidence receive], and no reason for excluding it was given 
to the Judge wh» tried the cause, and none has been pointed 
out on the argument here. 

But the exceptions to the instructions given to the jury 
must be sustuined. There is a fatal objection to the in- 
structions, in that, they fail to call to the attention of the 
jury an important element in the offence charged,—the 
Jraudulent intent of the defendant. His guilt does not en- 
tirely depend upon the question of the genuineness of the 
signature to the assignment. If the defendant acted under 
the belief that Collins executed the assignment and sub- 
scribed his name thereto, although in fact he did not, the 
defence would be complete. The indictment alleges as well 
the intent to defraud as the overt act to make it successful, 
and both must be proved to warrant conviction. The Judge 
therefore did not correctly state the law, and his charge was 
calculated to mislead the jury. 

Had the Judge simply omitted to give an instruction to 
which the defendant would have been entitled, had he asked 
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it, he would not have any just ground of complaint. It is 
the duty of counsel to ask for'’such instruction and give the 
Judge an opportunity to give or refuse it, and not to take 
the chances of a verdict, and if unfavorable, object that an 
unasked instruction was not given. But when the Judge 
undertakes to state the law, he must state it correctly. In 
defining an offence and the evidence required to establish 
it, an omission of an essential ingredient is a misdescription 
of the offence itself. The Court must administer the law 
correctly, and even an admission of counsel will not excuse 
an error in expounding its principles to the jury. State v. 
O’ Neal, 7 Ire. 251; State v. Johnson, 1 Ire. 354; Bynum vy. 
Bynum, 11 Ire. 632. Without adverting to other points 
presented in the argument, for the error in the charge the 
verdict inust be set aside and a venire de novo awarded. 
Error. Venire de novo. 








STATE v. JOSEPH BALLARD and SUSAN STANLY. 


Fornication and Adultery—Evidence. 


1. It is a general rule, applicable alike to criminal and civil causes, 
that exception to evidence must be taken in apt time on the trial, or 
its admission is not assignable for error. 

2. This rule, however, is subject to an exception (at least in criminal 
causes) where the evidence is made incompetent by statute. In 
such cases it is the duty of the Judge, on his own motion, to disal- 
low the evidence. 

(State v. Smith, Phil. Law 302, cited and approved.) 


InpictMENT for Fornication and Adultery tried at Spring 
Term, 1878, of Jones Superior Court, before Kerr, J. 

The defendants were indicted for lewd and lascivious ¢o- 
habitation under the statute, Bat. Rev. ch. 32 § 46. It 
was proved on the trial that they were unmarried persons, 
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had lived for five years some three hundred yards apart, on 
land belonging to the male defendant, and were frequently 
together in the fields; that during this period the woman 
had given birth to several children, of whom all but one 
were dead, and that the defendant, Joseph Ballard, had been 
seen with the living child in his lap caressing it and speak- 
ing of it as his child, and on another occasion had been 
heard to say he believed the others were also his children. 
To none of the evidence was objection made by either de- 
fendant. 

The Court instructed the jury that in order to convict, 
they must be satisfied beyond a reasonable doubt that the 
defendants, within two years before the finding of the bill, 
had been in lewd and lascivious intercourse, and the woman 
had been in the habit of surrendering her body to the grati- 
fication of the man. The jury found the defendants guilty, 
and from the judgment thereon they appealed. 


Attorney General, for the State. 
No oounsel for the defendants. 


SmitH, C.J. (After stating the case as above.) No ex- 
ceptions to the introduction of the evidence or to the charge 
of the Judge are set out in the record, and the case express- 
iy states that no objection was made to the evidence admit- 
ted by either of the defendants. We have repeatedly de- 
clared that in civil actions this Court will not pass on 
exceptions not taken by the appellant in the Court below, 
and will then require a full statement of the facts out of 
which they arise. This rule is not entirely applicable to 
¢riminal prosecutions, in respect to which it is our duty to 
eee from the record and accompanying statement of what 
transpired at the trial, that the law was correctly expound- 
ed and administered. 

The statute under which the indictment was found defines 
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the offence and declares in positive terms “that the admis- 
sions or confessions of one shall not be received as evidence against 
the other.” The act of caressing the child and the use of 
words of endearment while doing so, are manifestations of 
natural affection which may not fall within the prohibitions 
of the law. But however this may be, the subsequent de- 
clarations of Ballard recognizing his paternal relatious to- 
wards those that had died, as evidence of the fact of paternity, 
are undoubtedly admissions within the meaning of the act, 
and forbidden to be received against the other party. The 
testimony was competent to prove the fact confessed against 
him who made the confession, but was inadmissible against 
her. While, therefore, it could not properly be rejected, it 
was the duty of the Judge either at its introduction or in 
his charge to explain to the jury its force and effect, and to 
tell them it was not to be considered as any evidence 
against the woman. In failing to do this, and submitting 
all the evidence to the jury without such explanation, there 
is error invalidating the verdict. 

We are not to be understood as expressing or intimating 
an opinion that in a criminal action a person on trial may 
be silent and acquiesce in the introduction of any evidence 
which on objection made in apt time would have been ruled 
out, and permit it to he heard and acted on by the jury, and 
then complain of its admission. In such case he must abide 
the result, and can not complain after conviction. Belong- 
ing to this class may be mentioned as illustrating the dis- 
tinction, the admission of secondary in place of original and 
primary evidence of a fact. But here the statute in direct 
terms declares that the corifessions of one shall not be evi- 
dence against the other party, and so the Judge without a 
prayer to this effect should have instructed the jury. State 
v. Smith, Phil. 302. For this error there must be a renire 
de novo. 

Error. Venire de novo. 
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STATE v. ROBERT JONES. 


Homicide—Mutual Combat. 


Where, upon a trial for homicide, the only evidence relied upon by 
the State to connect the prisoner with the offence, is his own con- 
fessions, and those confessions tend to disclose acase of mutual 
combat upon sudden provocation between the prisoner and the de- 

. ceased; Jt was held, to be error to exclude that view of the case from 
the jury, however much it may conflict with opposite theories aris- 
ing from other portions of the evidence. 


InpictMENT for Murder tried at January Special Term, 
1878, of Epezcomse Superior Court, before Henry, J. 

The prisoner was charged with the killing of Rudolph 
Eaton, which took place near the town of Rocky Mount, in 
Edgecombe county, and the facts upon which a new trial 
was granted by this Court are sufficiently stated in its opin- 
ion. There was a verdict of guilty of murder. Judgment. 


Appeal by the prisoner. 


Attorney General, for the State. 
Mr. Fred Phillips, for the prisoner. 


Farrcrotu, J. The case certified by His Honor consists 
of the evidence taken at the trial and his rulings on certain 
requests of the prisoner’s counsel. The defendant offered 
no evidence, and the State introduced no evidence tending 
to connect the prisoner with the homicide except his con- 
fessions. The evidence discloses that on the night of the 
25th of December, 1877, there was a festival near the ware 
house, which was 250 or 300 yards from Gay’s shelter where 
the deceased was found. The confessions of the defendant 
made to Alice and Isaac Sessoms were as follows: He had 
been to the “ festival near the new ware house, a white man 
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had collared him at the festival.” At another time he said 
“he had been drinking and fighting—had been to the fes- 
tival and fighting a man near the new ware house—the man 
had been imposing on him, had slapped him on the shoulder 
and put his hands in his collar.” Again “he had been fight- 
ing the man near Gay’s shelter and had struck him three 
licks,” and “ he had been fighting (severely) at Gay’s corner.” 
Dr. Powell testified that the deceased was stricken while 
lying down, and only one blow. His Honor charged the jury 
that one of the theories of the State was that the fight be- 
. gan at the festival.and ended-at Gay’s, but the State had 
not insisted on this theory, meaning if we understand it, 
that the State abandoned this view after the evidence was 
developed. He was requested by prisoner’s counsel to charge 
the jury that under that theory they might render a verdict 
of manslaughter. This was refused and the prisoner ex- 
cepted. This was plainly error. The evidence, that is the 
confessions if made as testified and were true, and not con- 
trolled by. any other evidence, indicated a case of man- 
slaughter, or something better for the defendant. It was 
the province of the jury to say how it was, and it was the 
right of the prisoner to have his case submitted to the jury 
in this or any other aspect presented by the evidence, and it 
was the duty of the Court so to present it tothe jury. The 
fact that the State did not insist on the theory that the fight 
began at the festival and ended at Gay’s, can make no dif- 
ference. It was the sequence of the State’s evidence, relied 
upon for conviction, and whilst the Solicitor might shut his 
eyes to that view, the Court could not, and the law will not, 

The rights of the prisoner were involved in it. It was 
his privilege to have the State’s evidence applied to any 
theory justified by it, whether it was advanced by one side 
or the other. This right he demanded in his prayer for in- 
structions which ought to have been given. 

On account of the confused condition of the certified 
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statement, we do not consider any other exception. Let 
this be certified and another trial had in the Court below. 
Error. Venire de novo. 








*STATE v. GEORGE W. SWEPSON. 
Indictment—Misdemeanor—Acquittal Procured by Fraud. 


1. A verdict of acquittal on an indictment for a misdemeanor procured 
by the trick or fraud of the defendant is a nullity, and the defend- 
ant can be again put on trial for the same offence. 


2. The defendant was indicted for cheating the State, and a motion 
was made in the Court below by defendant’s counsel (he not being 
present and the Solicitor for the State not being ready for trial) upon 
an allegation that the matter had been compromised, that a verdict 
of “not guilty” should be entered; His Honor thereupon directed 
a jury to be impannelled and a verdict of ‘‘not guilty” to be en- 
tered and refused to permit an appeal to this Court and also refused 
to permit a statement of the facts to be made part of the record ; 
thereafter His Honor went out of office. Upon a motion in this 
Court that a mandamus issue to the Court below to cause inquiry to 
be made into the truth of the alleged facts, and if true, to cause the 
defendant to be again put on trial; J¢ was held, that this Court has 
no jurisdiction in the premises; the remedy is in the Court below 
where the defendant can be again put on trial and the truth of the 
facts alleged by the State inquired into upon a plea of former ac- 
quittal. e 

(State v. Tilghman, 11 Ire. 518; State v. Tisdale, 2 Dev. & Bat. 159; 
Casey's case, Busb. 209; Thornton’s, 13 Ire. 256; Tilletson’s, 7 Jones 
114; Woodly's, 2 Jones 276, cited, commented on and approved.) 


InpIcTMENT tried at Spring Term, 1875, of Wake Superior 
Court, before Watis, J. 

At June Term, 1874, of said Court the grand jury madea 
presentment against the defendant and one M.S. Littlefield 
for an offence committed against the State, and at October 
Term following a bill of indictment was found, in which it 
was substantially charged that they did combine, conspire, 








*Smith C. J. having been of counsel did not sit on the hearing of 
this case, : 
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confederate and agree together and with divers other per- 
sons to the jurors unknown, by divers false pretences and 
subtle means and devices, to obtain and acquire to them- 
selves, and from the State of North Carolina, divers bonds 
to be issued by the State, with coupons attached, of the 
value of $1000 each, known as special tax bonds, to the 
amount of four millions of dollars, and to cheat and defraud 
the State of the value thereof. And in pursuance of said 
conspiracy, on the 19th of August, 1868, and on the 29th of 
January, 1869, they “did incite, procure, obtain and have 
enacted by the general assembly” an act to amend the char- 
ter of the W. N. C. R. R. Co. and that they were appointed 
commissioners to open books of subscription for the capital 
stock with authority to receive subscriptions from solvent 
individuals and corporations, and five per cent of such sub- 
scriptions; and on the 15th of October, 1868, did as com- 
missioners sign, seal and deliver to the board of internal 
improvements of the State, a certain false and fraudulent 
certificate, in which it was certified that $308,500 had been 
duly subscribed to said stock, and afterwards other large 
sums, and that five per cent thereof had been paid in cash, 
to construct the western division of said road; whereas in 
fact and in truth said sum had not been truly and bona fide 
subscribed, nor said -per centage paid in cash, which was 
well known to them when they signed said certificate. The 
bill further charged that they unlawfully and fraudulently 
pretended to enter into contracts for the completion of the 
road, when in fact no real or bona fide contract was made, 
and that the compliance with the charter of the company 
was merely a formal one to procure the issuance of the 
bonds of the State in payment of the stock; the said Little- 
field had subscribed for a large amount of said stock, and 
wes insolvent and unable to pay the same, and that said 
per centage thereon had not been paid, and that this was 
known to the defendant at the time ; that by said false pre- 
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tences and devices they unlawfully and fraudulently ob- 
tained from the public treasurer a large amount of said 
bonds issued by the State in payment of stock in said com- 
pany, @ portion of which they fraudulently appropriated 
aud paid to certain members of the general assembly of 
1868-"69 and other persons, to secure and obtain the enact- 
ment of said amendment, and the balance they appropriated 
to their own use and for their individual purposes. A capias 
was accordingly issued and returned by the sheriff “not 
found as to Littlefield ; not executed as to Swepson, by order 
of Solicitor and Smith & Strong, counsel for the State,” and 
the case was continued for the State, At Spring Term, 1875, 
of said Court, the sheriff returned the capias to the clerk, 
endorsed “ Littlefield not to be found; defendant Swepson 
sick.” Thereupon the Court directed the said endorsement 
to be entered upon the records, and ordered,—*“ It appearing 
to the Court that the Solicitor not having asked for an alias 
capias or entered a nolle prosequi, it is ordered that the 
clerk issue an instanter capias for the defendants,” which 
was returned executed as to the defendant, Swepson. A nol. 
pros. was entered as to Littlefield, and the trial coming on 
the defendant pleaded not guilty,a jury were sworn and 
impannelled to try the issue, and “ under the instructions 
‘of the Court the said jury for their verdict say that the de- 
fendant is not guilty.” 

The Solicitor then filed his petition in this Court for a 
mandamus which is substantially as follows (after giving 
date of said presentment and indictment as above set 
forth):—That the State was not prepared to try the indict- 
ment at the term after it was found by the grand jury, and 
the petitioner directed the sheriff not to serve the capias 
upon the defendant, his co-defendant being at that time be- 
yond the limits of the State, and it was therefore returned 
into Court without execution on either, and for similar rea- 
sons the capias issuing from January Term, 1875, of said 
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Court was not executed. He further stated that witnesses 
had been summoned for the State and many of them were 
material witnesses but not in attendance, and at the said | 
Spring Term as your petitioner heard and believed, the de- 

fendant was sick and unable to be present in Court; that 
the late Governor Caldwell had employed two other attor- 
neys to aid in the prosecution of the action, and it was then 
expected and intended to prepare the case and be able to 
try it at the following term; that in the absence of said 
counsel and without notice to petitioner, the counsel of de- 
fendant moved that a verdict of not guilty should be entered 
for the defendant, for the reason, that the offence charged 
had been the subject of an agreement and compromise be- 
tween the defendant and the proper officers on behalf of the 
State, as appeared by a copy of proceedings had in Bun- 
combe Superior Court in an indictment there pending, the 
defendant not being present in Court and unable from sick- 
ness to attend. This motion was strenuously resisted by 
your petitioner, but it was granted, and without plea the 
presiding Judge ordered the jury to be impannelled and a 
verdict of not guilty to be entered, which was done; and 
that soon thereafter he caused the facts which transpired to 
be written out as follows: ‘ The counsel for defendant—the 
defendant not being present in Court—moved that a verdict 
of not guilty be entered as to him on the ground that an in- 
dictment for the same offence against him had been there- 
tofore compromised by the State, and a nolle prosequi en- 
tered therein, and in support of the motion the counsel read 
to the Court the transcript of which the following is a copy,— 
the Solicitor for the State objected to the calling of the cause 
at this term, or to any motion being heard in reference 
thereto, because he was not ready for the trial of the same, 
for the reasons which appeared from the papers in the case ; 
that said defendant had never been arrested till that day in 
pursuance of an order made on the same day by the Court 
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without any notice to him. The said Solicitor further ob- 
jected that the said motion was without precedent or au- 
thority in law. The objections were overruled by His Honor 
‘who thereupon caused a jury to be impannelled, and there 
being no plea pleaded or evidence given to the jury, His 
Honor told the jury that the said indictment against the de- 
fendant had been compromised by the State ; that he did not 
intend to allow the honor of the State to be tarnished, and 
directed said jury to return a verdict of not guilty, which 
was accordingly done, and the defendant was ordered to be 
discharged. The above is a true statement of the facts. The 
petitioner further stated that he did not waive the presence 
of the defendants, but refused to assent to any proceeding 
in the case; that an appeal was asked and refused on the 
ground that it would not lie from a judgment on a verdict 
of acquittal ; that on Saturday of same week one of his as- 
sociated counsel called upon the Judge and asked that the 
facts which had transpired in Court relating to the matters. 
aforesaid should be made a part of the record of the term, 
in order that the action of the Court in the premises might 


be reviewed in this Court on appeal, or other proper pro-° 


ceeding, and to this end began to read over, and did read a 
part of the statement as contained in the paper set forth 
above, when the Judge declined to make any such order, 
and refused to hear the statement read, with a view to its 
accuracy of detail and for that purpose only. Your peti- 
tioner on behalf of the State avers that said action of the 
Judge was irregular and without authority of law, and he 
is without remedy therefor except by the mandatory powers 
and process of this Court, and he is advised that the said 
compromise, if itself legal, is no defence to this indictment, 
and if it were, that the action of the Judge was not the 
proper and legal way of securing it for defendant. Where- 
fore the petitioner prays that a writ of mandamus issue to 
said S. W. Watts, Judge, &c., commanding him to cause 
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the records to be amended so as to truly set forth the pro- 
ceedings had upon said motion, and that the record when 
so amended be certified to this Court, to the end that they 
may be reviewed and annulled, and the indictment may be 
tried according to law, and for such other and further relief 
as the case may require; and also that a copy of this peti- 
tion be served on him together with a rule requiring him 
to show cause why a mandamus shall not issue as prayed 
for. The petition was sworn to by the Solicitor on the 12th 
of August, 1875, and filed in this Court on the 16th of said 
month. And at January Term, 1878, of this Court, the 
State moved upon the facts embodied in the above affidavit 
and petition to remand the case to the Court below to the 
end that a trial may be had according to law. 


Attorney General, for the State. 
Messrs. Merrimon, Fuller ¢ Ashe and D. G. Fowle, for the 
defendant. 


Ropman, J. On the i2th of August, 1875, the Solicitor 
of the Sixth Judicial District presented to this Court his 
petition duly sworn to, in which he set forth in brief as fol- 
lows: That at October Term, 1874, an indictment for con- 
spiracy and cheating by false pretences was found by the 
grand jury of Wake county against Littlefield and Swep- 
son, on which writs of capias were issued up to April 
Term, 1875, none of which had been executed at the com- 
mencement of that term. The omission to execute these 
writs on Swepson was by direction of the Solicitor. Little- 
field could not be found. The State had retained counsel 
to aid the Solicitor in the prosecution: At some time during 
April aforesaid, in the absence of the counsel as retained, 
the counsel for Swepson moved that a verdict of not guilty 
should be entered for him, on the ground that as he alleged 
the action had been compromised. The defendant had been 










IN THE SUPREME COURT. 





Strate 2. SwWEPSON. 





arrested on that-day under an order made on that day by 
the Judge without the knowledge of the Solicitor, but was 
not present in Court, and was too sick to be able to be pres- 
ent. The motion was opposed by the Solicitor, but the 
Judge“ordered a jury to be impannelled and a verdict of not 
guilty to be entered, which was done. The State was not 
ready for trial and its material witnesses were not present, 
and no witnesses for the State were examined. An appeal 
was asked for on behalf of the State which was refused. 
The counsel for the State then prepared a statement of the 
facts above stated, and requested the Judge to have the 
same made a part of the record, which he also refused. 
The petitioner prayed that a mandamus issue to the Judge 
commanding him “ to cause the record to be amended so as 
to truly set forth the proceedings had upon said motion, and 
that the record when so amended be certified to this Court, 
to the end that said proceedings be reviewed and annulled, 
and the said indictment may be tried according to law, and 
for such other and further relief, &c.”. 

At January Term, 1876, upon the affidavit and motion 
aforesaid, this Court ordered a certiorari and mandamus to 
issue. Before any return was made to the mandamus the 
Judge before whom the case was tried and to whom it was 
directed, resigned and went out of office. 

At January Term, 1877, a mandamus was ordered to ve 
issued to the Judge of Wake Superior Court with a copy 
of the affidavit, requiring him to inquire into the truth of 
the facts alleged therein and to report to this Court. This 
he failed to do, and at the following term it was moved to 
direct the Judge who should hold the next term of Wake 
Superior Court to inquire into the truth of the alleged facts, 
and if he shall find them to be true substantially as they 
are alleged, that he cause the defendant to be again arrested 
and put on his trial on the indictment. 

If the facts alleged be true it can not be denied that the 
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Judge before whom the alleged proceedings took place was 
ignorant or seandalously forgetful of his duties, and that 
one whom a grand jury had found fit to be tried for a seri- 
ous offence has. escaped a fair trial by management and 
fraud. 

At the last term of this Court we deferred any action on 
the said motion then made, in the expectation that the Attor- 
ney General, or other learned counsel for the State, would 
find some precedent or authority to warrant us in granting 
his motion; but that has not been done, and our own re- 
searches have failed to find any, and we should not feel jus- 
tified in longer delaying our judgment on the motion. 

It must be clear that in a case such as is presented by the 
affidavit—which for the present purpose only, we are obliged 
to assume to be true—the State ought to have some remedy. 
Guilt can not be allowed to protect itself by fraud and cor- 
ruption, or else, the tribunals of justice become dens of 
thieves, and law as administered in them is a machine to 
punish the weak and screen the powerful. But the remedy 
is not to be had in this Court, and we do not know why the 
State has sought it here in a proceeding for which no pre- 
cedent has been found. The jurisdiction of this Court with 
few exceptions is wholly appellate. It has no original ju- 
risdiction to require a Superior Court to put an acquitted 
person again on trial, or to inquire whether or not the ac- 
quittal was procured by his fraud. The motion must be 
refused; but this refusal does not imply a failure of justice. 
There isa remedy not without precedent or authority for 
its use, plain, and not of infrequent use, laid down in the 
elementary works on criminal law, and supported by the 
adjudications of respectable Courts. This remedy is in the 
Court in which the trial was had, and is independent of any 
action of this Court. It is asserted in many text books and 
dicta of Judges and supported by some decisions, that a 
verdict of acquittal on an indictment for a misdemeanor pro- 
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cured by the trick or fraud of the defendant, is a nullity, 
and may be treated as such; and the person acquitted by 
such means may be tried again for the offence of which he 
was acquitted. 3 Greenl. Ev. § 388; 1 Whar. Cr. Law, § 
546 ; 3 Ibid. §§ 3221, 3222; 1 Chitty Cr. Law, 657. 

In State v. Tilghman, 11 Ire. 513, the defendant was con- 
victed of murder and moved for a new trial, or for a venire 
de novo as on a mistrial, because of the improper conduct of 
the jury in having separated, and having conversed and 
corresponded by letters with other persons. The Judge be- 
low refused the motion and gave judgment against the de- 
fendant which was affirmed on appeal in this Court. Pxar- 
s0N, J. in delivering the opinion of the Court, says: That 
when it is made to appear on the record that there has not 
been a fair trial, the Court had a right to grant a venire de 
novo, whether the verdict was for or against the prisoner. 
Again he says: “But if the fact be that undue influence 
was brought to bear on the jury, as if they were fed at the 
charge of the prosecutor, or of the prisoner, or if they be 
solicited and advised how their verdict should be, &c., in all 
such cases there has in contemplation of law been no trial, and 
this Court as a matter of law will direct a trial to be had, 
whether the former proceeding purports to have acquitted or 
convicted the prisoner.” It will be noted that so much of this 
opinion as relates to the action of the Court after an acquit- 
tal, was only a dictum of the Judge, not applicable to the 
case on trial. The principle that fraud will avoid a verdict 
in a criminal action was recognized by this Court in State v. 
Tisdale, 2 Dev. & Bat. 159, and in State v. Casey, Busb. 209, 
though it was not applied, as the Court did not consider the 
conduct of the defendants, fraudulent. Many cases are cited 
in the text books referred to, as sustaining the principle 
stated. Most of them are not accessible to me. I cite, 
however, such as I have examined and which appear to be 
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in point, 4 Mass. 477; 48 Mo. 70; Rex v. Bear, 2 Salk. 646; 
State v. Norvell, 2 Yerger (Tenn.) 24. 

Cases of acquittal procured by fraud of the defendant 
form an exception to the general rile, that no one shall be 
twice put in jeopardy for the same offence. This exception, 
it will be seen, does not apply to capital cases, and perhaps 
not to felonies in general (unless we accept the dictum of 
Pearson, J. above quoted, as law). The cases which I have 
seen are mostly of proceedings before inferior jurisdictions, 
such as magistrates, &c., though there is no reason why it 
should be confined to them. The language of the text books 
extends to all misdemeanors in whatever Courts they may 
be tried. 

From these authorities it seems that the Solicitor may 
with, and perhaps without, the consent of the Judge cause 
the defendant to be again arrested and put on trial on the 
old bill; (see State v. Thornton, 13 Ive. 256; State v. Tillet- 
son, 7 Jones 114; State v. Woody, 2 Jones 276 ; State v. Tilgh- 
man, 11 Ire. 513,) or if no statute of limitation bars, he may 
send a new bill to the grand jury, and on its being found, 
proceed to trial of the defendant as usual, disregarding the 
former verdict and judgment as nullities on account of the 
fraud in procuring them. In either case the defendant may 
plead his former acquittal to which the Solicitor may reply 
that it was procured by the fraud of the defendant. Thus 
an issue of fact is raised to be tried by a jury under the in- 
structions of the Judge as other issues are, and any question 
of law involved may ultimately come regularly before this 
Court for adjudication. The motion is refused. The in- 
dictment can scarcely be considered as having been brought 
into this Court, but if it is here, it is remanded. 

Per CurIAM. Motion refused. 
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STATE v. BENJAMIN BROWN. 
Indictment— Perjury. 


1. An indictment against a defendant for perjury assigned in an oath 
taken by him in a bastardy proceeding entitled, ‘‘ The State on rela- 
tion of M v. B,” which refers to the same as constituted ** between 
the State and the said RB” and as it appeared on the minute docket, 
sufficiently sets out thesubstance of the record and identifies the case. 


2. In such case, where it appeared that the defendant swore he wus 
not the father of the child and had not had sexual intercourse with 
its mother; whereas the mother swore that he was the father, and 
other witnesses proved the defendant’s confessions that such inter- 
course had taken place about five months before the birth of the 
child; Jt was held, that the false evidence was material, and war- 
ranted a verdict of guilty. 

(State v. Molier, 1 Dev. 263, cited and approved.) 


IxpicTMENT for Perjury tried at February Term, 1878, of 
New Hanover Criminal Court, before Meares, J. 

The defendant was charged with being the father of a 
bastard child begotten on one Maria Williams, and upon 
the trial of the issue in the Superior Court of New Hanover,. 
is alleged to have committed tne perjury imputed to him in 
the indictment. Introduced asa witness on his own behalf, 
he thero swore that he was not, the father of her child and. 
had never had any sexual intercourse with the mother. 

On the trial of the indictment and to prove the falsehood 
of his oath, the mother testified that the defendant was. 
the futher of the child, and several other witnesses proved 
his confessions that criminal intercourse had taken place 
between them in February, about five months preceding its. 
birth. 

The exceptions taken by the defendant (and which are 
stated in the opinion) were overruled by His Honor. Ver- 
dict of guilty. Judgment. Appeal by the defendant. 


Attorney General, for the State. 
No counsel in this Court for the defendant. 
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Situ, ©. J. (After stating the case as above.) Twe ex- 
ceptions which we propose to notice were taken by the- 
defendant :— 

The transcript of the record of proceedings in the bastardy 
case does not correspond with the description in the indict- 
ment, and is insufficient to sustain its allegations: The in- 
dictment refers to the case as constituted “between the State: 
and the said Benjamin Brown,” and it is so designated on 
the minute docket of the Court, while it is insisted the proper 
title of the cause is “the State upon the relation of Maria 
Williams v. Benjamin Brown.” We do not feel the force 
of the objection. The substance of the record is properly 
set out and the case referred to as it appears on the docket, 
so as to admit of no doubt of its identity. 

The second objection is that the false oath was not on @ 
matter material to the issue, to wit, the paternity of the: 
child, inasmuch as the sexual intercourse according te the: 
course of nature must have been more than five months 
prior to the birth of the child, to charge the defendant with 
being its father. 

Perjury is defined to be “ the taking of a wilful false oath 
by one who being lawfully sworn by a competent Court to 
depose the truth in any judicial proceeding, swears abso-. 
lutely and falsely in a matter material to the point in ques- 
tion, whether he be believed or not.”” Hawkins, ch. 69, § 1; 
2 Whar. Cr. Law, § 2198. 

The false testimony must relate to matter material to the 
inquiry, and the falsity must be shown by the testimony of 
more than a single witness. The additional evidence need 
not come from another witness whoalso knows the fact, but 
may be of strongly corroborating circumstances and the ad- 
missions of the defendant. United States v. Wood, 14 Peters 
440; Rex v. Mayhen, 6 C, & P. 315. 

In the present case we have the positive testimony of the 
mother contradicting the oath of the defendant as to the 





’ 
| 
* 
: 
| 
: 


ww 


SA seperate 





644 IN THE SUPREME COURT. 





STATE vo. BROWN. 





paternity of the child, and we have the supporting confes- 
sions made by him to different persons of his criminal inti- 
macy with her, some months before the child was born. 
This strongly corroborates the mother, for while she proves 
a longer intimacy, sufficient according to the course of nature 
for him to be the father, he admits it to have existed at a 
later period, and the jury might reasonably infer from this 
admission its commencement at an earlier period. There 
is then this corroborating evidence to turn the scale and 
warrant the verdict. 

But suppose the false testimony to relate not to the issue 
of paternity but to the criminal intimacy proved by the 
mother, denied on the bastardy trial by the defendant, but 
confessed to the witnesses,—is this a material matter within 
the rule? “ Perjury may be committed,” says Mr. Wharton, 
“in swearing falsely to a collateral matter with intent to 
prop the testimony on some other point;” 2 Whar. Cr. L. 
§ 2229, “ or in impeaching or sustaining the credit of another 
witness ;” Ibid, 2230; and so held in this State, in Molier’s 
Case, 1 Dev. 263. 

“The matter testified to must have been directly pertinent 
to the issue or point in question, or tending to increase or 
diminish the damages or to induce the jury or Judge to give 
readier credit to the substantial part of the evidence. But 
the degree of materiality is of no importance ; for if it tends 
t> prove the matter in hand, it is enough though it be but 
circumstantial.” 3 Greenl. Ev. § 195. 

The rule is thus laid down by Mr. Bishop: “ If any mate- 
rial circumstance be proved by other witnesses in confirma- 
tion of the witness who gives the direct testimony, it may 
turn the scale and warrant a conviction.” 2 Bishop’s Cr. 
Proceed. § 871. 

In Rex y. Goddard, 2 F. & F. 361, it is said that on an 
assignment of perjury by a defendant in a bastardy case, in 
that, he had never kissed the prosecutrix, the question of 
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materiality was held by Wieutmay, J. to be for the jury. © 
2 Whar. Cr. L. § 2229, note 8. 

“Tf a witness swears,” says Lorp Denman, C. J. in Regina 
vy. Schlesinger, 59 E. C. L. R. 674, “ that he thinks that a cer- 
tain fact took place, it may be difficult indeed to show that 
he committed wilful perjury, but it is certainly possible, and 
the averment is properly a subject of perjury as any other.” 

But a case still more in point is cited by Mr. Roscoe and 
thus stated by him: Upon an application for an affiliation 
order against H, the applicant who had been delivered in 
March, on cross examination whether she had not had con- 
nexion with G in the previous September, she denied that 
she had. G having been afterwards called to contradict 
her, swore falsely that he had had connexion with her in 
the month named; Held, on an indictment against G for 
perjury that his conviction was right. For though the evi- 
dence was strictly speaking, inadmissible, yet the evidence 
having been admitted, it had reference to the inquiry and 
was calculated to mislead. Ros. Cr. Ev. 759. We have not 
access to the report in which the case is contained and refer 
to it as stated in this valuable work. 

The defendant swore that he had never at any time had 
sexual intercourse with the woman, and consequently that 
he was not and could not be the father of the child. It is 
proved by his own confessions that such intercourse did 
subsist between them during pregnancy. Had this evidence 
come out on that trial, would it not have greatly impaired 
the credit of the defendant, and in a corresponding degree 
imparted strength to the testimony of the mother in deter- 
mining the very fact at issue? Would it not have author- 
ized deductions as to the very fact in controversy, since it 
would have established such intercourse at a period near to 
that at which the child was begotten ? 

We are of opinion that the false evidence was material 
within the meaning of the rule and authorized the verdict 
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~of the jury. We have not had the benefit of an argument 
for the defendant, and have consequently given the record 
careful examination; but we are unable to find any just 
ground of complaint. There is no error. This will be cer- 
tified to the end that judgment be pronounced. on the ver- 
dict. 

No error, Affirmed. 








STATE v. DAVID BARHAM. 
Indictment —Profane Swearing —Nuisance. 


1, An indictment for a nuisance by profanely swearing in a public 
place should set forth; 
<1) That the offence was committed ‘‘in the presence and hearing 
ofdivers persons then and there assembled,” and the general con- 
¢lusion ‘‘ ad communem nocumentum”’ is not sufficient. 
<2) That ‘‘ the acts were so repeated in public as to have become an 
annoyance and inconvenience to the public.” 
(3) Ths profane words alleged to have been used, so that the Court 
may decide as to their quality. : 

2. An omission of any of these specifications is a fatal defect in the 
indictment, for which judgment will be arrested. 

(State v. Jones, 9 Ire. 88; Pepper's case, 68 N. CU. 259; Powell's, 70 N. 
C. 67, cited and approved.) 


InpicTMENT for a Nuisance tried at May Term, 1878, of 
Wake Criminal Court, before Strong, J. 

The facts material to the point decided are stated in the 
opinion. Motion in arrest was not made in the Court be- 
low. Verdict of guilty. Judgment. Appeal by the de- 
fendant. 


Attorney General, for the State. 
Mr. P. M. Briggs, for the defendant. 
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Farrctotu, J. The bill of indictment alleges that the de- 
fendant “in the public streets in the city of Raleigh to the 
great nuisance of divers of the good people of the State, 
then and there assembled, wilfully and wickedly, did curse 
swear and blaspheme the name of Almighty God for a 
great space of time, for the space of one minute against the 
peace and dignity of the State.” The defendant moves for 
an arrest of judgment because he says the indictment 
charges no indictable offence. His Honor told the jury if 
they believed the evidence the defendant was guilty, and 
he was convicted. The sufficiency of the indictment then 
is the only question presented. 

From the authorities and a train of our own decisions for 
more than a half century we are compelled to say that the 
indictment is fatally defective. In the cases now cited the 
question has arisen in various aspects and the arguments 
and reasons are therein exhausted. We will not repeat them 
here but content ourselves with a few of the propositions 
we find well settled :— 

1. It must be alleged that the offence was committed “in 
the presence and hearing of divers persons being then and 
there assembled.” 

2. “To the common nuisance of all the good citizens of 
the State then and there being assembled ” will not do. 

3. It must be alleged that “the acts were so repeated in 
public as to have become an annoyance and inconvenience 
to the public.” 

4. It is necessary to set out the profane words in order 
that the Court may decide as to their quality.” Neither of 
of the above allegations, i. e., 1, 3 and 4 are found in the 
bill in the case before us. All the precedents to which we 
have had access have them. No amount of evidence can 
supply these defects. The authorities referred to will be 
found cited in the three principal cases, viz: State v. Jones, 
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9 Ire. 38; State v. Pepper, 68 N. C., 259; State v. Powell, 70 
N. C. 67. Let this be certified to the end that judgment 
be arrested. 

Error. Judgment arrested. 








STATE v. JOHN EDWARDS. 
Infant Witness—Verdict. 


1. The question as to whether or not an infant witness has sufficient 
mental capacity and sense of moral obligation to testify in a cause, 
i3 one of fact to be determined by the Court, and cannot be reviewed 
on appeal. 


2, A failure of the Judge to instruct the jury, preparatory to a short 
adjournment pending the trial of a capital case, that they should not. 
discuss the case among themselves or with third parties during the 
recess of the Court, is not sufficient cause for a new trial, where it 
does not affirmatively appear that an improper verdict resulted from 
euch omission, or, at least, that the jury were tampered with. 


(State v. Manuel, 64 N. C. 601, cited and approved.) 


InpicTMENT for Murder tried at Spring Term, 1878, of 
Jounston Superior Court, before Seymour, J. 

The prisoner was charged with the killing of Kader J. 
Ballard, and that part of the case applicable to the points 
decided, is :— 

The first witness for the State was Ella Ballard, a daugh- 
ter of the deceased, aged at the time of the trial six and a 
half years. The presiding Judge examined this witness om 
the question of competency on the second day of the term, 
and being then of opinion that she had not sufficient re- 
ligious instruction, advised the Solicitor not to send her be- 
fore the grand jury. A true bill was however found upon 
the evidence of another witness. Upon the trial which took 
place a few days afterwards, the Judge examined her, and 
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she then gave the ordinary answers to the ordinary ques- 
tions put in such cases,—such as that God made her, that 
He would punish her if she told a falsehood, that she was 
sworn to tell the truth and would be punished if she did 
not doso. She was further examined in regard to general 
intelligence, and the Court was of the opinion that she was 
a child of more than usual intelligence for one of her age, 
and that she fully understood what was said to her, and the 
nature of her answers. It appeared that she had received 
religious instruction from her mother during the week the 
Court was in session. The prisoner objected to the admis- 
sion of her testimony, objection overruled, and prisoner ex- 
cepted. The witness then testified, that she was six years 
old, named Ella, her father was dead, John Edwards killed 
him, her father was pulling fodder in the field when she 
first saw prisoner getting over the fence, he went where her 
father was and stopped, her father said to him, “ how are 
your folks,” he said her father had cheated him, he had a 
gun and shot her father with it (describing the manner in 
which the gun was held) and then went off through the 
field to the woods. Witness pointed out prisoner after 
looking around the court room, and said that she knew him, 
had seen him often. One Joyner testified that she told him 
the same story on the day of the homicide, as the one rela- 
ted by her on the trial, and that deceased was found lying 
in said field, and that tracks led:to the woods. Another 
witness testified that she heard the report of the gun, that 
witness, Ella, came running to deceased’s house, and upon 
being asked what was the matter, said that John Edwards 
had killed her father. This was also corroborated by an- 
other witness. 

After the testimony was closed, the Court adjourned for 
supper; the jury were kept together, but were not instructed 
that they should not converse with any one or among them- 
selves about the case; nor was the Court requested to give 
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such instruction, nor was it suggested that any one had 
communicated with the jury or that they had discussed the 
case ; and for failure to instruct as aforesaid, the prisoner 
moved for a new trial, which motion was overruled. There 
was a verdict of guilty. Judgment. Appeal by prisoner. 


Attorney General and Busbee § Busbee for the State. 
No counsel for the prisoner. 


Reapr, J. Formerly the age at which infants might be 
examined as witnesses was almost arbitrary. They were 
not regularly admissible under fourteen, subject to excep- 
tions. At one time it was a general rule that none could 
be admitted under nine years, very few under ten. Gilb. 
Ev. 144; 1 Hale FP. C. 302; 2 Ib. 278; 1 Phil. Ev. But of 
late years since the means and opportunities for the early 
cultivation of the intellect have multiplied, 2 more reasona- 
ble rule has been adopted, and age is not the test, but the 
degree of understanding which they possess, including their 
moral and religious culture. 1 Phil. Ey., 1 East P. C. 448 ; 
1 Leach 190; Roscoe Cr. Ev. 106 n. So formerly, deaf and 
dumb persons were classed with idiots, and were incapable 
of crime, and incompetent as witnesses ; but since the facili- 
ties for educating them, the rule is abrogated. 

In the case of infants where there was sufficient capacity 
to understand the transaction and to communicate it, but 
not sufficient moral and religious impression to comprehend 
the obligation of an oath, time has been allowed to make 
the impression and to cultivate the conscience. 1 Leach, 
199, 430. 

There being now no arbitrary rule as to age, and it being a 
question of capacity, and of moral and religious sensibility 
in any given case whether the witness is competent, it must 
of necessity be left mainly if not entirely to the discretion 
of the presiding Judge. State v. Manuel, 64 N.C. 601. It 
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may be stated however that a child of tender years ought 
to be admitted with great caution; and where there is 
doubt it ought to be excluded. The formal answers to the 
usual questions,—who made you? what will become of you 
if you swear to a lie? and the like, are so easily taught, that 
much more ought to be required. The capacity of the child 
may be ascertained not only by examining it, but other 
persons who have had the care of it. 

Although the capacity of the child in this case is not for our 
consideration, yet it is gratifying to find upon our examina- 
tion of the testimony, that it was sensible and clear, and 
that it was corroborated where corroboration could be ex- 
pected by other evidence. We can not say that there was 
error in admitting it. 

The objection of the defendant,—that His Honor did not 
caution the jury not to allow themselves to be tampered 
Wwith during recess, has no force in it. If the jury had been 
tampered with, it might have vitiated their verdict, whether 
they had been cautioned or not; but as they were not tam- 
pered with, their verdict is good. 

No error. Judgment affirmed. 








STATE v. J. A. BRYSON and others. 
Indictment — Conclusion of. 


It is no ground for an arrest of judgment that an indictment charging 
only a common law offence, concludes ‘‘ contra formam statuti,” and 
“against the peace and dignity of the State. The conclusion against 
the statute may be rejected as surplusage. 


(State v. Lamb, 65 N. C. 419, cited and approved.) 


‘InpictMENT for disturbing a Religious Congregation tried 
at Spring Term, 1878, of Henperson Superior Court, before 
Cloud, J. 
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There was a verdict of guilty, motion in arrest of judg-- 
ment, motion overruled, and appeal by defendants. 


Attorney General, for the State. 
Mr. J. H. Merrimon, for the defendants. 


Farrciotu, J. The defendants were indicted for disturb-- 
ing a religious congregation which is a common law offence, 
and the indictment concluded contra formam statuli; and 
against the peace and dignity of the State. After convic- j 
tion they moved in arrest of judgment on the ground that 
the indictment concluded against the statute. It has often 
been held that this part of the conclusion is merely sur- 
plusage. State v. Lamb, 65 N. C. 419; Com. v. Hoxey, 16 
Mass. 385; 2 Leach Cr. Law, 584; 2 Hale 190. The objec- 
tion is not sustained. Let this be certified and the Superior 
Court wi:l proceed according to law. 

No error. Judgment affirmed. 








STATE v. J. C. PICKENS. 





Indictment — Disposing of Mortgaged Property. 


An indic*ment for disposin. of mortg yged property under the act of 
1873-74, ch. iil. ix fatally defective, if it fails t» set forth the man- 
ner of disposition, and the name of the person receiving it in case of 
a transfer of poxsession, 

(State v. Angel, 7 Ire. 27; Johnson’s case | Dev. 369; Stamey's, 71 N. 
C. 202, cited and approved.) 


od 


INDICTMENT for a Misdemeanor tried at Spring Term, 1878,. 
of Buncombe Superior Court, before Cloud, J. 
The defendant was indicted in the following words: The 
jurors &c. present that J. C. Pickens &c. executed to one G: 
A. Crooker a chattel mortgage (conveying certain personal’ 
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property) to secure the payment of a note &c., and after the 
execution of the same, and while it was in force, said Pickens 
dlid sell and dispose of a part of the property (naming it) 
embraced in said mortgage, without the consent and against 
the will of said Crooker, with intent to hinder, delay and 
defeat the rights of said Crooker under said mortgage, 
against the form of the statute &c. The jury found the de- 
fendant guilty, and on motion the Court arrested judgment, 
and Gudger, Solicitor for the State, appealed. 


Attorney General, for the State. 
Mr. J. H. Merrimon, for the defendant. 


FarrciotH, J. The act of 1873, 74, ch. 31, makes it a 
misdemeanor to “ make any disposition” of any personal 


property embraced in a chattel mortgage then in force with 
intent &c. The biil in this case alleges that defendant did 
“¢sell and dispose of” such property with intent &c, without 
alleging to whom he sold it or in what manner he disposed 
of it,and on this ground he moves in arrest of judgment. 
The objection is fatal to the action. The statute is in very 
broad terms and probably goes beyond the meaning of the 
legislature, and it is proper in acriminal proceeding under 
‘such a statute that the bill of indictment should point with 
reasonable certainty to the alleged offence. The purpose of 
such particularity is to identify the particular fact or trans- 
action on which the indictment is founded so that the ac- 
cused may have the benefit of an acquittal or conviction if 
accused a second time. State v. Angel, 7 Ire. 27. It will be 
noticed that the word “sell” is not employed in the statute 
and may be put out of the question, except so far as it might 
be one of the modes of disposing of the property as is here 
alleged. If however that be the particular offence intended 
to be’ prosecuted, it is necessary to allege to whom the 
property was sold for the reasons above stated. It has been 
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ruled that a prosecution for selling spiritous liquors unlaw- 
fully must set forth the name of the person to whom the 
liquor was sold, also the name of the slave to whom liquor 
was sold, or with whom a white man played cards. State v. 
Stamey, 71 N. C. 202, and cases there cited. 

The matter therefore stands on the words “shall make: 
any disposition of,” &c. These words taken literally would 
be worse than a drag net, and taken with reference to the- 
subject at hand they might mean disposition, by removing 
from the county, concealing, selling, or by actual consump- 
tion of such as were fit for food, &c. The defendant would 
have to guard too many points, not knowing from whicl 
the attack would come. Asa general rule it is sufficient 
to describe a statutory offence in the words of the statute. 
It may also be described by words clearly of the same legaF 
import, although they may not be the same words. When 
all the words of the statute are used in the indictment it 
can seldom happen that the same words ought to or can be 
received in a different sense in the two instruments. It is 
certain they are intended to mean the same, but ina few 
instances the Courts have established some exceptions. A 
statute may be s» inaccurately drawn that its words extend 
beyond the sense aud meaning of the legislature or they 
may fail to express the whole meaning it had. In such 
cases the indictment must aver such other facts and circum- 
stances as will bring the matter within the statute, that is, 
it must use such words as the legislature would have used,. 
had its precise meaning been eXpressed. An instance is 
found in State v. Johnson, 1 Dev. 360, where it was held that 
besides charging in the words of the act that the prisoner 
being on board the vessel, concealed the slave therein, the 
indictment should have charged a connexion between the 
prisoner and the vessel, as that he was a mariner belonging 
to her, because that was the true construction of the act. 
So when a statuté uses a generic term it may be necessary 
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to state in the indictment the particular species in respect 
to which the crime is charged, as upon a statute for killing 
or stealing “cattle” an indictment using that word only 
would be insufficient; it ought to set forth the kind of cat- 
tle. Rex v. Chalkeley, R. & R. 258. Upon these principles: 
we think the indictment insufficient. 

No error. Judgment affirmed. 








STATE v. ISAAC PATRICK. 
Indictment —Larceny. 


An indictment for larceny which describes the property stolen as 
‘*one pound of meat,” &c., is fatally defective. 


(State v. Brown, 1 Dev. 137; Godet’s case, 7 Ire. 210; Clark's, 8 Ire, 226 
Horan’s, Phil. 571; Campbell's, 76 N.C. 261; Krider's, 78 N.C, 481; 
Jenkins’, Ib. 478, cited and approved.) 


InpictmenT for Larceny tried at Fall Term, 1877, of 
Leyorr Superior Court, before Eure, J. 

The defendant was found guilty and judgment pronounced, 
from which he appealed. And in this Court the defendant’s 
counsel insisted that the bill of indictment was defective in 
the particular set forth in the opinion. 


Attorney General, for the State. 
Messrs G. M. Smedes and Battle ¢ Mordecai, for the defen- 
dant, relied on State vy. Morey, 2 Wis. 362. 


Farrcrots, J. The objection in this case is to the suffi- 
ciency of the description of the property in the bill of in- 
dictment, to wit, “one pound of meat of the value of five 
cents.” We find no direct authority in our Reports nor in 
the text books. In State v. Morey, 2 Wis. 362, the same 
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— 


question was presented, and the Court held that “in an in- 
dictment for larceny, the property which is alleged to have 
been stolen should be described with reasonable certainty ; 
and a charge of stealing meat which applies not only to the 
flesh of all animals, used for food, but in a general sense, to 
all kinds of provisions, is too vague and uncertain.” In 
this conclusion we concur. Such articles have more specific 
names in commerce and in the country, which ought to be 
employed in criminal proceedings. 

We cite the following cases merely as a reference to the 
several phases in which the question of description of stolen 
property has been considered: State vy. Brown, 1 Dev. 137; 
State y. Godet, 7 Ire. 210; State v. Clark, 8 Ire. 226; State v. 
Horan, Phil. 571; State v. Campbell, 76 N. C. 261; State v. 
Krider, 78 N. C. 481. ; 

In State vy. Jenkins, 78 N. C. 478, the word meat is used in 
the syllabus and report of the case. It should have been 
bacon, as appears from the original papers on file, and we 
refer to it to avoid misconception, the point there decided 
being different from the one in our case. Let this be cer- 
tified to the end that judgment be arrested. 

Error. Judgment arrested. 








STATE v. CHARLES HILL. 
Indictment— Variance —Ownership: 


1. Where an indictment for injuring a cow concluded at common law, 
and failed to charge the offence to have been committed “ mis 
chievously or from malice to the owner;” Held, to be fally defective. 

2. An indictment for injuring live stock under Bat. Rev., ch. 32, $& 
94, 95, is defective, if it omits to conclude contra formam statuti, and 
to charge an unlawful intent—to drive the stock from the range, or 

to injure the owner. 
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3. Upon the trial of an indictment for injury to live stock, it was held 
to be a variance :— 
Where the defendant was charged with injuring a cow, and the 
proof was that the animal injured was an ox; 
Or where the property was laid in ‘‘ L. S. and others,” and the proof 
was that L. S. was the exclusive owner. 


4. In such case it is essentially necessary that there should be an aver- 
ment describing the thing injured, and proof of ownership thereof. 


(SuGGESTION—Statutory offences, It is not always sufficient to follow 
the words of the statute. The charge should be as specific as the 
proof adduced in its support must be.) 

(State v. Scott,2 Dev. & Bat. 35; Helmes’ case, 5 Ire. 364; Jackson's, 12 
Ire. 829; England's, 78 N. C. 552; Harper’s, 64 N. C. 129; Haddock’ s, 
2 Hayw. 162; #aucett’s, 4 Dev. & Bat. 107, cited and approved.) 


INDICTMENT for injury to live stock under Bat. Rev., ch. 
32, § 94, tried at February Term, 1878, of New Hanover 
Criminal Court, before Meares, J. 

- The indictment contains two counts,—the first count 
charges that defendant unlawfully, wilfully, and maliciously 
injured a cow belonging to Lee Samuel, and concludes at 
common law; the second count charges that he did, unlaw- 
fully and on purpose, kill, maim and injure live stock run- 
ning at large in the range, the property of Lee Samuel, and 
others whose names are unknown, and concludes as required 
in statutory offences: The defendant pleaded not guilty, 
and on the trial the following facts were found by the State:— 

Lee Samuel owned an ox which got into a cultivated field 
of the defendant under an insufficient fence, and the de- 
fendant was heard to make violent threats against him. 
The defendant afterwards on two several occasions beat the 
ox while grazing in the marsh, and gave him numerous 
heavy blows with a large stick, by reason of which the ox 
was disabled for work for more than a month. A witness 
testified that at another time the defendant ran a heifer out 
of his field and beat her with a stick. 


After conviction the defendant moved for a new trial, 
42 
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and also in arrest of judgment, both of which motions were 
denied, judgment pronounced on the verdict, and the de- 
fendant appealed. 


Attorney General, for the State. 
No counsel in this Court for defendant. 


Smitu, C.J. (After stating the case as above.) There 
are numerous exceptions taken to the form of indictment 
and to the sufficiency of the evidence to sustain its allega- 
tions :— 

The first count is fatally defective at common law, in 
that, it fails to charge the injury to have been done to the 
cow, mischievously or from malice to the owner. State v. 
Scott, 2 Dev. & Bat. 35; State v. Helmes, 5 Ire. 364; State v. 
Jackson, 12 Ire. 329. Nor can it be sustained under the 
statute for want of an averment that it was “contrary to the 
form of the statute.” 

There was no evidence that any cow was injured, belong- 
ing to Lee Samuel, and proof of the maltreatment of his ox 
does not support an allegation of maltreatment of his cow. 

The running a heifer out of the field and beating her with 
sticks, with no proof of ownership, neither sustains the 
count nor constitutes a ciiminal offence. 

The second count omits to charge an intent to drive the 
live stock from the range, or to injure the owner, or to im- 
pute any other unlawful iatent. State v. England, 78 N. C. 
552. 

The live stock mentioned as the subject of the injury is 
alleged to be the property of Lee Samuel and others, while 
the testimony is that the ox belonged to Lee Samuel alone. 
This is a fatal variance, not cured by the provisions of 
Bat, Rev. ch. 33, § 65. This section dispenses with the 
naming of all but a single owner, and permits, where there 
are several owners, the others to be designated by the super- 
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added words “and another,” or “and others,” as there may 
be one or more of them. If there had been two or more 
owners besides Lee Samuel, the allegation of property would 
have been sustained ; but the proof of exclusive ownership 
in Lee Samuel, does not accord with either form of expres- 
sion. This averment as descriptive of the thing injured, 
must be true now as well as before the passage of the act, 
and the effect of a misdescription is equally fatal. State v. 
Harper, 64 N. C. 129; State v. Haddock, 2 Hayw. 162. 

Lest it may be inferred that we have overlooked or in- 
tended to overlook it, we will notice briefly the objection to 
the quality of words used in describing the subject of the 
alleged injury: The indictment follows the language of the 
statute, and usually this is sufficient and proper. But the 
object of all indictments is to inform the person with what 
he is charged, as well to enable him to make his defence, as 
to protect him from another prosecution for the same crimi- 
nal act. It should therefore be reasonably specific and cer- 
tain in all its material averments. The term “live stock” 
is of very comprehensive import and includes many kinds 
of domestic animals, and it seems that the charge should be 
as specific as the proof adduced in its support must be. It 
is not always sufficient to pursue the words of the statute. 
It is made indictable to sell spirituous liquors by less meas- 
ure than a quart, without license; but an indictment must 
allege to whom the liquor was sold. State v. Faucett,4 Dev. 
& Bat. 107. Soatthe present term we have held that-an 
indictment under the act of December 20th, 1873, amended 
by act of March 20th, 1875, must allege to whom the sale 
was made. State v. Pickens, ante652. Again suppose the act 
which makes it larceny to steal various kinds of growing 
crops which are particularly mentioned, had instead used 
the general words “ growing crops,” it can not be doubted 
that a charge of stealing growing crops without further de- 
scription would have been held insufficient to warrant a 
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judgment upon conviction. We have at this term decided 
that the word “ meat” in an indictment for larceny was too 
indefinite. State v. Patrick, ante 655. But it is not necessary 
to decide the point, and it is adverted to with these sug- 


gestions to avoid misconception. 
Error. Venire de novo. 








STATE v. JAMES A. WILLARD. 
Jury—Talisman not Exempt from Service on. 


A statute exempting members of a fire company from jury duty in 

, general, does not operate to discharge them from service as talesmen. 
The object of the law is to afford them leisure for the performance 
of their duty as firemen ; and when their presence in Court demon- 
strates that their services are not required in the line of their em- 
ployment, the reason of their exemption ceases. 


(State v. Hogg, 2 Murp. 319; Williams’ case, 1 Dev. & Bat. 372; Whit- 
fords, 12 Ire. 99, cited and approved.) 


AppEAL from an order made at January Special Term 
1878, of New Hanover Superior Court, by Moore, J. 

In the second section of the act incorporating the Wil- 
mington Steam Fire Engine Company (Private Acts 1869, 
*69, ch. 55) it is provided that the members of it “shall 
during membership be exempt from all jury and militia 
duty,” and by a subsequent act (Private Acts 1869 ’70) it is 
provided “that the members of all organized fire companies 
in the city of Wilmington be and they are hereby exempt 
from serving as jurors on any coroner’s inquest, or in the 
Special or Superior Court.” 

The defendant was summoned as a talis juror in the Supe- 
rior Court, and refusing to answer was fined by the Court, 
nisi; and in answer to a notice to show cause why the 
judgment should not be made absolute; he exhibited to 
the Court his certificate of membership in the Wilming- 
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ton Steam Fire Engine Company, and by virtue of it 
claimed exemption from jury duty under the acts which 
have been recited. It was conceded that he was admitted 
as a member because of having subscribed to the organiza- 
tion of the company, and that it was understood that he 
and others so subscribing should not be called upon for ac- 
tive duty, and that in fact he was not required to attend the 
meetings of the company. His Honor being of opinion that 
defendant was not exempt from duty asa talis juror, ordered 
that the judgment be made absolute, and the defendant ap- 
pealed. 












Attorney General, for the State. 
Mr. C. M. Stedman, for the defendant. 






Bynum, J. (After stating the case as above.) It is not 
material to inquire whether the defendant was such a fire- 
man as the acts contemplated to be excused ; for admitting 
that he was a regular member in all respects, we are of 
opinion that he was not exempt from service as a talis juror. 

There have been three decisions bearing upon the case in 
our State: The first was the State v. Hogg, 2 Murp. 319. 
There, a commissioner of navigation was exempted from 
serving on juries by an act of the legislature of 1807. He 
was summoned as a talis juror, and refusing to attend, was 
fined. Upon appeal to the Supreme Court the judgment 
below was affirmed on the ground that the act did not ex- 
tend to tales jurors. 

The next was the State v. Williams, 1 Dev. & Bat. 372. 
There, an act of congress of 1825, exempted post-masters 
from serving on juries; it was held upon appeal from a 
judgment fining one for refusing to attend as a juroron the 
regular panel, that he was excused by the act; but it was 
held also, arguendo, that such decision would not apply to 
a post-master who should be called on as a by-stander to 
make up a jury, because the fact of his being a by-stander 
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furnishes a presumption that the duties of his office leave 
him at leisure to perform those duties which he owes the 
State,—to aid her in the administration of justice. 

The last case is the State vy. Whitford, 12 Ire. 99. There, 
the defendant was summoned to serve as a juror On a spe- 
cial venire. He attempted to excuse himself by showing 
that he was a member of an incorporated fire company in 
the town of New Berne, and that the act of assembly pro- 
vided that “the members of the aforesaid fire company 
while they continued to act as such shall be exempt from 
serving as jurors, either in the County or Superior Courts ;” 
it was held by the Court that the defendant was excused, 
from serving on the special venire; but the decision was 
put upon the ground of the distinction between tales jurors 
whose duties only last for the day they are summoned, and 
a special venire which is bound like the regular panel, to 
attend from day to day until discharged by the Court. 

The reason why these acts are held not to extend to tales 
jurors, is assigned to be, that these exemptions are not in- 
tended as privileges or compensations to the party, unless 
so expressed in the act. So far as serving on a jury does 
not interfere with their public avocations, they are still 
liable to be called on for that service. “And it is because 
a talisman must be taken from the by-standers at the Court, 
that he may be summoned, as his being a by-stander proves 
that he was not there on official or professional duties 
which required his attention.” Relying upon these authori- 
ties and the reasonableness of the proposition they main- 
tain, we think the defendant was not excused as a talis 
juror. 

No error. Judgment affirmed. 





, Smita, C. J. and RopMaAn, J., dissented from the ruling of the Court 
in State v. Jenkins, 78 N. C.478. This fact should have m noted in 
the report of that case. 


Smiru, C. J., ge I been of counsel did not sit on the hearing of 
Lewis v. Rountree, ante, 122. 





RULES 
ADOPTED BY THE SUPREME COURT. 


I. Appeals to the Supreme Court shall be called at the 
January Term, 1879, until otherwise provided, in the 
following order:— 
1st week—First District. (commencing on Wednesday) 
2nd and 3rd weeks—Third, Fourth and Fifth Districts. 
4th and 5th weeks—Sixth, Seventh and Eighth Districts. 
6th and 7th weeks—Ninth and Second Districts. 


Il. No book in the Supreme Court Library will be allowed 


to be taken out except by special permission of the 
clerk for use before some Court in session, or referee ; 
and the North Carolina Reports, Digests and Statutes 
will not be allowed to be withdrawn at all. 
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EDWARDS v. KEARZEY. 
(74 N. C. 241.) 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1877. 


Leonidas C. Edwards, Plaintiff in od In error to the Supreme 


v. Court of the State of 
Archibald Kearzey. North Carolina, , 


Mr. Justice SwAYNE delivered the opimion of the Court. 


The constitution of North Carolina of 1868 took effect on the 24th 
of April in that year. Sections 1 and 2 of article X. declare that per- 
sonal property of any resident of the state, of the value of five hun- 
dred dollars, to be selected by such resident, shall be exempt from sale 
under execution or other final process issued for the collection of any 
debt ; and that every homestead and the buildings used therewith, 
not exceeding in value one thousand dollars, to be selected by the 
owner, or in lieu thereof, at the option of the owner, any lot in a city, 
town or village, with the buildings used thereon, owned and occupied 
by any resident of the state, and not exceeding in value one thousand 
dollars, shall be exempt in like manner from sale for the collection of 
any debt under final process. 

On the 22d of August, 1868, the legislature passed an act which pre- 
scribed the mode of laying off the homestead and setting off the per- 
sonal property so exempted by the constilution. On the 7th of April, 
1869, another act was passed, which repealed the prior act and. pre- 
scribed a different mode of doing what the prior act provided for. 
This latter act has not been repealed or modified. 

Three several judgments were recovered against the defendant in 
error—one on the 15th of December, 1868, upon a bond dated the 25th 
of September, 1865 ; another on the 10th of October, 1868, upon a bond 
dated February 27, 1866; and the third on the 7th of January, 1868, 
for a debt due prior to that time. Two of these judgments were dock- 
eted and became liens upon the premises in controversy on the 16th of 
December, 1868. The other one was docketed and became such lien 
on the 18th of January, 1869. When the debts were contracted for 

which the judgments were rendered the exemption laws in force were 
the acts of January 1, 1854, and of February 16th, 1857. The first- 
named act exempted certain enumerated articles of inconsiderable 
value and ‘‘such other property as the freeholders appointed for that 
purpose might deem necessary for the comfort and support of the 
debtor’s family, not exceeding in value fifty dollars at cash valuation.’’ 
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By the act of 1859 the exemption was extended to fifty acres of land 
in the county or two acres in a town, of not greater value than five 
hundred dollars. 

On the 22d of January, 1869, the premises in controversy were duly 
set off to the defendant in error as a homestead. He had no other 
real estate, and the premises did not exceed a thousand dollars in 
value. On the sixth of March, 1869, the sheriff, under executions 
issued on the judgments, sold the premises to the plaintiff in error, 
and thereafter executed to him a deed in due form. The regularity 
of the sale is not contested. 

The act of August 22, 1868, was then in force. The acts of 1854 and 
1859 had been repealed. Wilson v. Sparks, 72 N. C. R., 211. No point 
is made upon these acts by the counsel upon either side. We shall, 
therefore, pass them by without further remark. 

The plaintiff in error brought this action in the Superior Court of 

Granville county to recover possession of the premises so sold and 
conveyed tohim. That Court adjudged that the exemption created 
by the constitution and the act of 1868 protected the property from 
liability under the judgments, and that the sale and conveyance by 
the sheriff were, therefore, void. Judgment was given accordingly. 
The Supreme Court of the State affirmed the judgment. The plaintiff 
in error thereupon brought the case here for review. The only federal 
question presented by the record is, whether the exemption was valid 
as regards contracts made before the adoption of the constitution of 
1868. 
The counsel for the plaintiff in error insists upon the negative of this 
proposition. The counsel upon the other side, frankly conceding seve- 
ral minor points, maintains the affirmative view. Our remarks will 
be confined to this subject. 

The Constitution of the United States declares that ‘‘ no State shall 
paasany * * * Jaw impairing the obligation of contracts.” 

A contract is the agreement of minds, upon a sufficient considera- 
tion, that something specified shall be done, or shall not be done. 

The lexical definition of impair is ‘‘to make worse ; to diminish in 
quantity, value, excellence, or strength; to lessen in power; to weaken; 
to enfeeble ; to deteriorate.”—Webster’s Dic. 

Obligation is defined to be “the act of obliging or binding; that 
which obligates ; the binding power of a vow, promise, oath, or con- 
tract,” &c.—Idem. 

‘The word is derived from the Latin word obligatio, tying up; and 
that from the verb obligo, to bind or tie up; to engage by the ties of a 
promise or oath or form of law ; and obligo is compounded of the verb 
ligo, to tie or bind fast, and the preposition ob, which is prefixed to in- 
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crease its meaning.”—Blair v. Williams and Lapsley v. Brashears, 4 
Littel, 65. 

The obligation of a contract includes everything within its obliga- 
tory scope. Among these elements nothing is more important than 
the means of enforcement. This is the breath of its vital existence, 
Without it, the contract, as such, in the view of the law, ceases to be 
and falls into the class of those “imperfect obligations,” as they are 
termed, which depend for their fulfillment upon the will and con- 
science of those upon whom they rest. The ideas of right and remedy 
are inseparable. ‘‘ Want of right and want of remedy are the same 
thing.”—1 Bac. Abr., tit. Actions in General, letter B. 

In Von Hoffman v. Quincy, 4 Wall., 552, it was said: “‘ A statute of 
frauds embracing pre-existing parol contracts not before required to 
be in writing would affect its validity. A statute declaring that the 
word ton should, in prior as well as subsequent contracts, be held to 
mean half or double the weight before prescribed, would affect its 
construction. A statute providing that a previous contract of indebt- 
ment may be extinguished by a process of bankruptcy, would involve 
its discharge, and a statute forbidding the sale of any of the debtor’s 
property under a judgment upon such a contract, would relate to the 
remedy.” ; 

It cannot be doubted, either upon principle or authority. that each 
of such laws would violate the obligation of the contract, and the last 
not less than the first. These propositions seem to us too clear to re- 
quire discussion. It isalso the settled doctrine of this court that the 
laws which subsist at the time and place of making a contract enter 
into and form a part of it as if they were expressly referred to or in- 
corporated in its terms. This rule embraces alike those which affect 
its validity, construction, discharge and enforcement.— Von Hoff mann 
Vv. Quincy, supra; MeCracken v. Hayward, 2. How., 612. 

In Greene v. Biddle, 8 Wheat, 92, this court said, touching the point 
here under consideration : ‘‘ It is no answer that the acts of Kentucky 
now in question are regulations of the remedy and not of the right to the 
lands. If these acts so change the nature and extent of existing remedies 
as materially to impair the rights and interests of the owner, they are 
just as much a violation of the compact as if they overturned his rights 
and interests.” 

**One of the tests that a contract has been impaired is that its valu¢g 
has by legislation been diminished. It is not by the constitution to be 
impaired atall. This is not a question of degree or manner or cause, 
but of encroaching in any respect on its obligation—dispensing with 
any part of its force.”—Planters’ Bk. v. Sharp et. al. 6 How. 327. 

It is to be understood that the encroachment thus denounced must 
bs material. If it be not material it will be regarded as of no account. 
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These rules are axioms in the jurisprudence of this Court. We think 
they rest upon a solid foundation. Do they not cover this case? and 
are they not decisive of the question before us? 

We will, however, further examine the subject. 

It is the established law of North Carolina that stay laws are void, 
because they are in conflict with the national Constitution. Jacobs v. 
Smallwood, 63 N. C. R., 112; Jones y. Crittenden, 1 Car. Law, 385 ; 
Barnes v. Barnes, 8 Jones, 366. This ruling is clearly correct. Such 
laws change a term of the contract by postponing the time of pay- 
ment. This impairs its obligation by making it less valuable to the 
creditor. But i does this solely by operating on the remedy. The con- 
tract is not otherwise touched by the offending law. Let us suppose 
acase. A party recovers two judgments—one against A, the other 
against B—each for the sum of fifteen hundred dollars upon a promis- 
sory notes. Each debtor has property worth the amount of the judg: 
ment and no more. The legislature thereafter passes a law declaring 
that all past and future judgments shall be collected ‘‘in four equal 
annual instalments.” At the same time another law is passed which 
exempts from execution the debtor’s property to the amount of fifteen 
hundred dollars. The Court holds the former law void and the latter 
valid. Is not such a result a legal solecism? Can the two judgments 
be reconciled? One law postpones the remedy, the other destroys it— 
except in the contingencey that the debtor shall acquire more property 
—a thing that may not occur, and that cannot occur if he die before 
the acquisition is made. Both laws involve the same principle and 
rest on the same basis, They must stand or fall together. The con- 
cession that the former is invalid cuts away the foundation from un- 
der the latter. If a State may stay the remedy for one fixed period, 
however short, it may for another, however long. And if it may ex- 
empt property to the amount here in question, it may do so to any 
amount. This, as regards the mode of impairment we are considering, 
would annul the inhibition of the Constitution, and set at naught the 
salutary restriction it was intended to impose. 

The power to tax involves the power to destroy.— McCulloch v. Ma- 
ryland, 4 Wheat., 430. The power to modify at discretion the remedial 
part of a contract is the same thing. 

But it is said that imprisonment for debt may be abolished in all 
cases, and that the time prescribed by a statute of limitations may be 
abridged. 

Imprisonment for debt is a relic of ancient barbarism.—Cooper’s 
Justinian, 658; 12 Tables, Tab. 3. It has descended with the stream 
of time. It is a punishment, rather than a remedy. It is right for 
fraud, but wrong for misfortune. It breaks the spirit of the honest 
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debtor, destroys his credit, which is a form of capital, and dooms him, 
while it lasts, to helpless idleness. Where there is no fraud it is the 
opposite of a remedy. Every right-minded man must rejoice when 
such a blot is removed from the statute book. 

( But upon the power of a State, even in this class of cases, see the 
strong dissenting opinion of Washington, J., in Mason v. Hale, 12 
Wheat, 370.) 

Statutes of limitation are statutes of repose. They are necessary to 
the welfare of society. The lapse of time constantly carries with it 
the means of proof. The public as well as individuals are interested 
in the principle upon which they proceed. They do not impair ‘the 
remedy, but only require its application within the time specified. If 
the period limited be unreasonably short and designed to defeat the 
remedy upon pre-existing contracts, which was part of their obliga- 
tion, we should pronounce the statute void. Otherwise we should 
abdicate the performance of one of our most important duties. Tbe 
obligation of a contract cannot be substantially impaired in any way 
by a State law. This restriction is beneficial to those whom it restrains, 
as well as toothers. No community can have any higher public inter- 
est than in the faithful performance of contracts and the honest ad- 
ministration of justice. The inhibition of the Constitution is wholly 
prospective. The States may legislate as to contracts thereafter made 
as they may see fit. It is only those in existence when the hostile 
law is passed that are protected from its effect. 

In Bronson v. Kenzie, 1 How., 311, the subject of exemptions was 
touched upon, but not discussed. There a mortgage had been execu- 
tedin Illinois. Subsequently the legislature passed a law giving the 
mortgagor a year to redeem after sale under a decree, and requiring 
the land to be appraised, and not to be sold for less than two-thirds of 
the appraised value. The law was held to be void in both particulars 
as to pre-existing contracts. What is said as to exemptions is entirely 
obiter, but coming from so high a source, it is entitled to the most re- 
spectful consideration. The Court, speaking through Chief Justice 
Taney, said: A state “may, if it thinks proper, direct that the nec- 
essary implements of agriculture, or the tools of the mechanic, or arti- 
cles of necessity in household furniture, shall, like wearing apparel, 
not be liable to execution on judgments. Regulations of this descrip- 
tion have always been considered in every civilized community as 
properly belonging to the remedy, to be executed or not by every sov- 
ereignty, according to its own views of policy and humanity.” He 
quotes with approbation the passage which we have quoted from 
Greene v. Biddle. To guard against possible misconstruction, he is 
careful to say further : ‘‘ Whatever belongs merely to the remedy may 
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be altered according to the will of the State, provided the alteration 
does not impair the obligation of the contract. But if that effect is pro~ 
duced, it is immaterial whether it is done by acting on the remedy, or 
directly on the contract itself. In either case it is prohibited by the 
Constitution.” 

The learned Chief Justice seems to have had in his mind the maxim 
‘de minimis,” &c. Upon no other ground can any exemption be jus - 
tified. ‘Policy and humanity ” are dangerous guides in the discussion 
of a legal proposition. He who follows them far is apt to bring back 
the means of error and delusion. The prohibition contains no qualifi- 
cation, and we have no judicial authority to interpolate any. Our 
duty is simply to execute it. 

Where the facts are undisputed it is always the duty of the Court to 
pronounce the legal result. Mrrchants’ Bank v. The State Bank, 10 
Wall., 604. Here there is no question of legislative discretion involved. 
With the constitutional prohibition, even as expounded by the late 
Chief Justice, before us on one hand, and on the other the state con- 
stitution of 1868, and the laws passed to carry out its provisions, we 
can not hesitate to hold that both the latter do seriously impair the 
obligation of the several contracts here in question. We say, as we 
said in Gunn. v. Barry, 15 Wall., 622, that no one can cast his eyes 
upon the new exemptions thus created without being at once struck 
with their excessive character and hence their fatal magnitude. The 
claim for the retrospective efficacy of the constitution or the laws can 
not be supported. Their validity as to contracts subsequently made 
admits of no doubt. Bronson v. Kenzie, supra, 

The history of the national constitution throws a strong light upon 
this subject. Between the close of the war of the revolution and the 
adoption of that instrument, unprecedented pecuniary distress existed 
throughout the country. 

“The discontents and uneasiness, arising in a great measure from 
the embarrassment in which a great number of individuals were in- 
volved, continued to become more extensive. 

‘** At length two great parties were formed in every state, which were 
distinctly marked and which pursued distinct objects with systematic 
arrangement. 5 Marsball’s Lifeof Washington, 75. One party sought 
tv maintain the inviolability of contracts, the other to impair or de- 
stroy them. 

‘*The emission of paper money, the delay of legal proceedings, and 
the suspension of the coliection of taxes, were the fruits of the rule of 
‘the latter wherever they were completely dominant.” Ibid. 

‘‘The system called justice was in some of the states iniquity re- 
dluced to elementary principles.” * * * ‘‘In some of the states 
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creditors were treated as outlaws. Bankrupts were armed with legal 
authority to be prosecutors, and by the shock of all confidence society 
was shaken to its foundations.” Fisher Ames’s Works (ed. of 1859), 
p. 120. 

‘“‘ Evidences of acknowledged claims on the public would not com- 
mand in the market more than one-fifth of their nominal value. The 
bonds of solvent men payable at no very distant day could not be nego- 
tiated but at a discount of thirty, forty, or fifty per cent per annum. 
Landed property would rarely command any price ; and sales of the 
most common articles for ready money could only be made at enor- 
mous and ruinous depreciation. 

‘*State legislatures in too many instances yielded to the necessities 
of their constituents and passed laws by which creditors were compell— 
ed to wait for the payment of their just demands on the tender of 
security or to take property at a valuation, or paper money falsely 
purporting to be the representative of specie.” Ramsey’s History, 
U.S., 77. 

‘*The effects of these laws interfering between debtors and creditors 
were extensive. They destroyed public credit and confidence between 
man and man, injured the morals of the people, and in many instances 
insured and aggravated the ruin of the unfortunate debtors, for 
whose temporary relief they were brought forward,” 2 Ramsey’s Hist. 
8. C., 429. 

Besides the large issues of continental money, nearly all the states 
issued their own bills of credit. In many instances the amount was 
very large. 2 Phillips’ Hist. Amer. Paper Money, 29. The deprecia- 
tion of both became enormous. Only one per cent of the *‘ continental 
money” was assumed by the new government. Nothing more was 
ever paid upon it. Act of August 4, 1790, sec. 4, 1 Stat., 140; 2 Phil- 
lips’ Hist. American Paper Currency, 194. It is needless to trace the 
history of the emissions by the states. 

The treaty of peace with Great Britain declared that “ the creditors 
on either side shall meet with no lawful impediment to the recovery 
of the full amount in sterling money of all bona fide debts heretofore 
contracted.’’ The British minister complained earnestly to the Ameri- 
can Secretary of State of violations of this guaranty. Twenty-two 
instances of laws in conflict with it in different states were specifically 
named, 1 Amer. State Papers, pp. 195, 196, 199, and 237. In South 
Carolina ‘‘laws were passed in which property of every kind was made 
a legal tender in payment of debts, although payable according to con- 
tract in gold and silver. Other laws installed the debt, so that of sums 
already due only a third, and afterwards only a fifth, was secureble in 
law.” 2 Ramsey's Hist. 8. C., Ibid. Many other states passed laws of 
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a similar character. The obligation of the contract was as often inva- 
_ ded after judgment as before. The attacks were quite as common and 
effective in one way as in the other. To meet these evils in their va- 
rious phases the national constitution declared that ‘‘ no state should 
emit bills of credit, make anything but gold and silver coin a legal 
tender in payment of debts, or pass any law * * impairing the obli- 
gation of contracts.” All these provisions grew out of previous abuses. 
2 Curtis’ Hist. of the Const , 366. See, also, the Federalist, Nos. 7 and 
44, In the number last mentioned Mr. Madison said that such laws 
were not only forbidden by the constitution, but were ‘‘ contrary to 
the first principles of the social compact and to every principle of sound 
legislation.” 
The treatment of the malady was severe, but the cure was complete. 
“No sooner did the new government begin its auspicious course 
than order seemed to arise out of confusion. Commerce and industry 
awoke and were Eg at their labors, for credit and confidence 





awoke with them. Ev here was the appearance of prosperity, 
and the only fear was its progress was too rapid, to consist with 
the purity and simplicity of ancient manners.”—Ames’ Sup., 122. 

** Public credit was reanimated. The owners of property and hold- 
ers of money freely parted with both, well knowing that no future 
law could impair the obligation of the contract.—2 Ramsey, sup. 433. 

Chief Justice Taney, in Bronson v. Kenzie, sup. 218, speaking of the 
protection of the remedy, said: “ Jt is this protection which the clause 
of the Constitution now in question mainly intended to secure.” 

The point decided in The Dartmouth College v. Woodward, 4 Wheat., 
518, had not, it is believed, when the Constitution was adopted, oc- 
curred to any one. There is no trace of it in the Federalist nor in any 
other contemporaneous publication. It was first made and judicially 
decided under the Constitution in that case. Its novelty was admitted 
by Chief Justice Marshall, but it was met and conclusively answered 
in his opinion. 

We think the views we have expressed carry out the intent of con- 
tracts and the intent of the Constitution. The obligation of the for- 
mer is placed under the safeguard of the latter. No State can invade 
it and Congress is incompetent to authorize such invasion. Its posi- 
tion is impregnable, and will be so while the organic law of the nation 
remains as it is, The trust touching the subject with which this 

Court is charged is one of magnitude and delicacy. We must always 
be careful to see that there is neither nonfeasance nor misfeasance on 
our part, 

The importance of the point involved in this controversy induces us 
to re-state succinctly the conclusions at which we have arrived and 
which will be the ground of our judgment. 
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The remedy subsisting in a state when and where a contract is made 
and is to be performed is a part of its obligation, and any subsequent 
law of the state which so affects that remedy as substantially to impair 
and lessen the value of the contract is forbidden by the Constitution, 
and is, therefore, void. 

The judgment of the Supreme Court of North Carolina is reversed, 
and the cause will be remanded with directions to proceed in con- 
formity to this opinion. 

















INDEX. 


ABANDONMENT OF WIFE: 
1, Where one abandons his wife and child in August, 1878, an in- 


dictment found against him in November, 1877, under Bat. 
Rev. ch. 32, §§ 119, 120, is barred by the statute of limitations, 
though the separation be continuei up to that time, State v. 
Davis, 603. 


If a warrant be issued against the husband and father in Sep- 
tember, 1877, for such abandonment, and, upon the trial of the 
same, he agrees to support the wife and child, and does so for 
two weeks, but thereafter fails to comply with his engage- 
men, such failure constitutes a fresh abandonment, and will 
sustain an indictment found in November, 1877. bid. 


ACCOUNT AND SETTLEMENT—See Guardian and*Ward 8; Interest 


1; Legacy 1; Statute of Limitations 3, 


ACTION TO RECOVER LAND: 
1. 








On;the trial of an action to recover land, it appeared that a 
tenant of the plaintiff had been dispussessed by one of the de- 
fendants; Held, that evidence that the defendant informed the 
terant at the time that he was acting as sheriff, was immate- 
rial. Wiseman v. Penland, 197. 

On the trial of an action to recover land, the plaintiff, toshow 
its value at the time of a certain execution sale, offered to 
prove who was in possession at a cartain time; the Court be- 
low admitted the testimony as evidence of possession; Held, 
not to be error. bid. 


On the trial of an action to recover land, it appeared that in 
1841, J and R agreed in writing to convey to W, upon the pay- 
ment of the purchase money, certain lands, the boundaries of 
the same as set out in the agreement being definite; after- 
wards, upon the payment of the purchase money, J and the 
executors of R (then deceased) executed a deed to W; the 
locus in que was embraced in the deed but it was disputed as 
to whether or not it was embraced in the agreement; Held, 


(1) That the agreement to convey was the joint contract of J 
and R. 
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(2) That the cxecutors of R had no power to convey his estate 
in any land not embraced in the agreement. 

(3) That admissions in writing of J as to what boundaries were 
intended to be conveyed by the agreement were not admissi- 
ble as evidence against the representatives of R. Young v. 
Griffith, 201. 

4. Insuch action th2 pro.is:ors of the Code do not prevent the 
plaintiff from demandinz a specific p2rformance of the agree— 
ment on the part of the re} resentatives of R, notwithstanding 
the action was instit ited prior to 1808. Ibid. 


5. In anaction to recover land, it appeared that in 1869 G obtain- 
ed a judgment against F; thit in 1873 F conveyed the locus in 
quo to defendant, the same having been regularly assigned to. 
him as a homestead; that thereafter F went into bankruptcy 
and the locus in quo was assigued to him as_a homestead by 
the assignee, and the reversionary interest therein was pur- 
chased by the defendant at assignee’s sale; that after the ad- 
judication of F as a bankrupt, the plaintiff purchased the locus 
in quo at a sheriff’s sale under execution on G's judgment; 
Held, that plaintiff was not entitled to recover. Hill v. Owen- 
dine, 331. 

See Evidence 7; Husband and Wife 4; Parties 2; Practice 21. 


ADULTERY—See Widow 1. 


ADVANCEMENTS: 

1. The provisi ‘ns of section 11 of the charter of the bank of New 
Hanover (Private Laws 1871-"72, ch. 31) do not include mer- 
chants and cannot by implication be extended to them. Bank 
of New Hanover vy. Williams, 129. 


Under the provisions of such section the lien and advancements 
should be cotemporaneous acts ; it was not intended that the 
bank at avy time after making an advancement could take a 
lien upon all future purchases of the mortgagor for a general 
balance due on such advancements, Ibid. 


S2e Mortgage 4. 


ADVERSE POSSESSION: 


1. The possession of one tenant in common being the possession 
of all, nothing less than a sole possession of twenty years by a 
co-tenant, without any demand or claim of another co-tenant 
to rents, profits or possession, he being under no disability 
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during the time, will raise a presumption in law that such sole 
possession is rightful, and protect it. Neely v. Neely, 478, 

2. Adverse possession is an actual, visible and exclusive appro- 
priation of land, commenced and continued under a claim of 
right, with the intent to assert such claim against the true 
owner, and accompanied by such an invasion of the rights of 
the opposite party as to give him a cause of action. Parker v. 
Banks, 480. 

8. As the law never presumes a wrong, he who asserts an adverse 
possession against the better title must prove it, as well as al- 
lege it, bil. 

4. A mortgagor in possession being the tenant of the mortgagee, 
his possession is not adverse to the mortgagee. Ibid, 


See Statute of Limitations 6. 
AFFIRMATIVE OF ISSUE—See Practice 2, 3. 


AGENT AND PRINCIPAL—See Contract 1; Husband and, Wife 6; 
Pleading 8. 


AMENDMENT —See Practice 10, 15, 19, 46. 


ANSWER—See Counterclaim; Pleading 4: Practice 36, 
APPEAL—See Contract 9; Evidence 5; Practice 59; Roads 1, 2, 


ARBITRATION AND AWARD: 

1. The duty of arbitrators is best discharged by a simple an- 
nouncement of the result of their investigations, They are 
not bound to decide according to law, but may decide accord- 
ing to their own notions of right without giving any reason 
therefor. King v. Neuse Manufacturing Co., 360, 


If they undertake to decide according to law, and it appears 
upon the face of the award that they have misconceived any 
principle of law applicable to the case, the award will be set 
aside, . Ibid. 


ARREST: 
No one has authority, without process legally issued in this State, 
to arrest a person charged with crime in another State and 
fleeing here for refuge. Such an arrest makes the parties en- 
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gaged in it guilty of an assault and battery. State v. Shelton, 
605. 


ARREST AND BAIL: 


1, An order of arrest issued after final judgment in an action is 
illegal and void. Houston v. Walsh, 35. 


2. Where there is no order of arrest before judgment nor any 
complaint filed averring such facts as would have justified 
such order, a defendant cannot be arrested after }judgment 
under an execution against the person under C. C. P. § 258. 
Ibid. ‘ 

3. Such execution is irregular if, (1) it does [not run in the name 
of the State and convey its authority to the officer to arrest the 
the defeudant, (2) if it is not made returnable to a term of the 
Court, (3) if it commands the officer ‘‘to commit the defen- 
dant to jail until he shall pay the judgment, &c., instead of 
“to have the defendant’s body before the Court at its next 
term.” Ibid. 


4. The provisions of § 21, ch. 60, Battle’s Revisal (Insolvent 
Debtor’s Act), ‘that after an issue of fraud or concealment is 
made up, the debtor shall not discharge himself as to the cred- 
itors in that issue except by trial and verdict or by consent” 
only apply to cases where the defendant is in lawful custody 
and by virtue of an authority competent to order it. Ibid. 


ASSAULT AND BATTERY—See Arrest. 
ASSIGNOR AND ASSIGNEE—See Counterclaim 1. 
ATTACHMENT; 

Where, in a proceeding by attachment, it appears from the whole 
record, that the provisions of the statute have been substan- 
tially complied with, the action will not be dismissed, or the 
attachment dissolved. Grant v. Burgwyn, 513. 

ATTORNEY—See Mortgage 9. 


BANKRUPTCY 


1. A discharge in bankruptcy operates to discharge a debt in ex— 
istence at the time of the adjudication in bankruptcy and upon 
which a judgment is thereafter obtained. Dawson v. Harts- 

Jield, 334, 
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In such case, the discharge can be pleaded upon a motion for 
leave to issue execution, whatever length of time may have 
elapsed since it was granted. Ibid. 

8. A discharge in bankruptcy is a final discharge from all pre- 
ceding debts, then provable. Withers v. Stinson, 341. 

4, Where the plaintiff recovered judgment (which was duly dock- 
eted) against defendant in 1871 upon a debt contracted before 
1860 and execution thereon was returned unsatisfied, the defen- 
dant’s real estate being assigned to him as a homestead ; and 
thereafter the defendant obtained a discharge in bankruptcy, 
his homestead having been also assigned by his assignee, the 
plaintiff not proving his judgment debt against the defendant’s 
estate in bankruptcy ; Jt was held, that the bankruptcy of de- 
fendant discharged the judgment, and that it was error in the 
Court below to grant the plaintiff leave to re-issue execution. 
Ibid. 

5. A sale by an assignee in bankruptcy of land held in trust by 

the bankrupt to secure debts due himself, passes to the pur- 

chaser the debts secured as well as the legal estate in the land, 
and entitles him to possession until the debtsare paid. Green 

v. Green, 343. 


6. The defendant, who had been adjudged a bankrupt but not ¢is- 
charged, said to the plaintiff, to whom he was indebted before 
his bankruptcy : ‘‘ Your debt I will payif I live ;” and again,— 
**Count the interest on the note and add the principal, and 
send it to me at Raleigh, and I will make a draw and send you 
the money for the note ;’ Held, that the jury were justified in 
finding thereupon a new and unconditional assumption of the 
old debt, entitling the plaintiff to recover, notwithstanding the 
bankruptcy. Fraley v. Kelly, 348. 


See Action to recover Land 5. 
BANK OF NEW HANOVER—See Advancements 1, 2; Contract 13. 


BASTARDY : 
On the trial of an issue of bastardy, the Court below charged the 
jury that ‘“‘ the written examination of the woman was pre- 
sumptive evidence that the defendant was the father of the 

child, and that it devolved on him by a preponderance of evi- 

dence to show that he was not; and that if taking all the 
evidence into consideration, both sides were evenly balanced, 

the State was entitled to a verdict ;’ Held, not to be error. 

State v. Rogers, 609. 
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BOND —See Contract 2, 4, 22; Injunction 1, 


BOUNDARY : 


1, 


A call in a grant for a line ‘‘ beginning at the mouth of a gut, 
supposed to be J’s bounds, running’ along his supposed line 
south 300 poles in the pocosin to or near the head of Speller’s 
creek &c.” indicates that there was no established and known 
line, and the course and distance being certain in themselves 
must govern. Mizell v. Simmons, 182. 

In such case the call being from an established corner ‘‘south 
300 poles in the pocosin to or near the head of Speller’s creek,” 
the course and distance must prevail, without being controlled 
by the words *‘ to or near the head of Speller’s creek.” Ibid. 


In such case, to repel the allegation that there was a mistake 
in the mathematical call by course and distance or that there 
was any intention to make the head of the creek the terminus 
of the line irrespective of courge and distance, it is competent 
to consider a'l the calls of the grant and also the diagram made 
at the time of the entry and survey and referred to in the 
grant. Ibid. 

In such case, it was unnecessary as a matter of fact to ascer- 
tain where was the head of Speller’s creek, because as a matter 
of law the terminus of the line was at the end of the course and 
distance called for. Ibid. 

The Courts will construe “east” to mean ‘ west,” in the call 
fora line in a grant, when the mistake is obvious and fully 
corrected by the calls and an annexed plat. bid. 


See Action to recover Land 3 ; Deed. 


BURDEN OF PROOF—See Contrect 3. 


BUSINESS ENTRIES—See Evidence 16. 


CHEROKEE NATION—See Registration of deed. 


CHIEF OF POLICE, ELECTION OF—See Towns and Cities. 


CLAIM AND DELIVERY—See Practice 51. 


CLERK—See Salaries and Fees. 




















CLERK AND MASTER—See Official Bond 2. 
COLOR OF TITLE—See Deed 9; Mortgage 5; Statute of Limitations 6. 
COMMENTS OF COUNSEL—See Practice 60. 
COMMERCIAL USAGE—See Contract 13, 15. 


COMMISSIONS—See Executors and Administrators 15, 19; Official 
Bond 5. 


‘COMMISSIONER TO SELL LAND—See Practice 35, 57. 
‘CCOMPLAINT—See Counter-claim; Pleading 1, 3, 4, 5, 6,7; Roads 4, 
COMPULSION—See Duress. 


CONFEDERATE MONEY: 


Payments on a note in confederate money are to be credited at the 
nominal value of the currency paid, regardless of the fact that 
such payments were not endorsed on the note at the time.— 
Norment v. Brown, 363. 


See Executors and Administrators 9, 10, 11; Guardian and 
Ward 5, 6. 


CONFESSIONS—See Homicide. 
CONFIRMATION—See Practice 25, 26, 28. 


CONSENT—See Practice 58. 


CONSIDERATION :—See Contract 2, 3; Pleading 6; Practice 48 ; 
Trusts 4 


CONTINUANCE:—See Practice 1. 


CONTRACT : 


1, Where several persons undertook, in the sum of one hundred 
dollars each that if a certain mercantile firm should furnish J. L. 
P., as agent for said firm, with goods for sale on commission or 
otherwise,” in default of his fairly settling and accounting with 
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said firm, they would pay the amounts for which they were 
respectively bound ; Held, 


(1) That the obligation was to guaranty the contract of J. L. P. 


and was therefore absolute and unconditional ; and that the 
makers of the paper were not entitled to notice from the firm 
of the delivery of the goods, nor of the failure of J. L. P. to 
pay for the same accompanied with a demand on the guaran- 
tors. 


(2) That the obligation was not restricted to accountability for 


the first lot of goods delivered, but was intended to secure the 
firm from loss in their successive dealings with J. L. P., and 
provide them a continuing indemnity. Straus & Co. v. Beards- 
ley, 59. 

Semble, that the obligation bound the makers only for the acts 
of J. L. P. as agent, and not for absolute purchases made by 
him. Ibid. 

In an action on a note, with or without seal, a recovery can 
not be defeated or the sum due be lessened by showing a par- 
tial failure of consideration. Evans v. Williamson, 86. 


Where a party not himself bound by a contract, because of 
non-compliance with certain statutory requirements, seeks 
by action to enforce it against another who is bound, or does 
not rely on the statute, the latter can not defend himself by 
setting up the voidability of the other party’s contract against 
his own legal obligation ; Hence, where a guardian sold tim- 
ber on the land of his ward without an order of Court as re- 
quired in Bat. Rev. ch. 53 § 33, and took a note for the purchase 
money, the maker of such note can not when sued on the 
same by the guardian and ward, (the latter thereby ratifying 
the contract,) set up the failure of the guardian to observe the 
statutory mandate. Jbid. 


Where the seal to a bond is defaced by the obligee, the bond 
is made void ; if the defacement be by a stranger, it has no 
snch effect. J did. 


Where, on the trial of an action for damages for breach of 
contract, it appeared that the defendant, a judgment creditor 
of the plaintiff, had agreed with him that the judgment debt 
should be liquidated by the plaintiff’s grinding a quantity of 
corn to be furnished by defendant, sufficient to pay off the 
debt, at eight cents per bushel of meal delivered to defendant, 
the plaintiff agreeing to grind all corn delivered to him under 
the contract at that price ; and that thereafter the defendant 
after delivering a portion of the corn had declined to deliver 
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more and had collected the balance of the debt out of the 
plaintiff under execution ; Jt was held, 


, (1) That it was not error for the Court below to refuse to submit 


an issue to the jury,—‘‘ Was getting the payment of the judg- 
ment the defendant's sole inducement for making the alleged 
,contract ?” 


(2) That it was not errror to refuse to instruct the jury “that 


the profits which plaintiff would have made if the contract had 
been fully carried out, are not the proper measure of dam- 
ages; that plaintiff is only entitled to actual damages, and 
having offered no proof of any such, is entitled to only nomi- 
nal damages.” 


(3) Nor was it error to refuse to instruct the jury “‘ that the con- 





tract was nudum pactum, or at least that it was so, if eight 
cents per bushel was a fair price for grinding.” Oldham v. 
Kerchner, 106. 


In such case, upon an issue as to whether or not the causes of 
action alleged in the complaint were compromised and settled 
between the parties upon sufficient consideration, it was no% 
error for the Court to charge ‘‘that the jury must say wheth- 
er plaintiff agreed with defendant’s attorney to surrender his 
right of action for the alleged breach of contract, and if he 
did se azree in consideration of receiving the forbearance on 
the execution, as testified to, then this was a sufficient consid- 
eration binding on plaintiff, and the jury must find the issue 
in the affirmative ; that a contract is the assent of two minds 
to the same thing in the same sense, and the jury must con- 
sider all the testimony on this point and say whether the 
plaintiff did so agree ; that the plaintiff was not barred from 
recovering in this action by reason of his agreement in regard 
to any matter other than the cause of action sued on, and if in 
the conversation with said attorney, the plaintiff did not un- 
derstand him as referring to the cause of action sued on, that 
they must find the issue in the negative.” Ibid. 


In such case, the true measure of damages is the difference be- 
tween the cost of grinding and the contract price ; that the 
charge of the Court below to that effect is not erroneous for 
failing also to charge ‘that the actual loss sustained by de~ 
fendant’s breach of contract was the true measure of damages, 
and if the plaintiff after defendant’s refusal to deliver corn, 
did receive from others employment for such part of his ma- 
chinery as would have been occupied in performing his con- 
tract with defendant, or by reasonable effort might have 
received such employment, the profit that was or might have 














8. 
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12. 


been thus made must be deducted from the profit he would 
have made had defendant performed his contract, in order to 
ascertain the actual damage,” there being no evidence to 
which such a doctrine was applicable. Jbid. - 
Where in an action for damages for breach of contract, the 
plaintiff proves a contract, its breach and the loss of sertain 
profit resulting from the breach, the burden is on the defen- 
dant to prove anything in diminution of damages. Ibid. 

In this Court in a case on appeal the position of the appellee is 
strictly defensive ; the judgment below is assumed to be right 
unless some specified error is shown ; Therefore, in this action 
the plaintiff is not required to show from the case made out 
on appeal, that his claim was supported by evidence that his 
mill had not been so employed as to diminish his damages. 
Ibid, 

A vendee who takes a warranty and gives notice that he buys 
to sell again in another market may include in his damages 
both the losses he actually sustains by reason of a breach of 
the warranty, and also the profits he would have made upon 
resale, had the article been what it was represented to be. 
Lewis v. Rountree, 122. : 

In an action for breach of warranty, where it appeared that 
the plaintiff purchased certain rosin from the defendants at 
Wilson, N. C., to be sold by them in some other market than 
Wilson, of which defendants had notice, and the rosin failed to 
come within the description warranted ; It was held, 

(1). That the ‘contract of defendants was to deliver the rosin 
at any usual market to be named by the purchaser, the pur- 
chaser taking on himself the risk, trouble and expense of 
transportation. 

(2) That the knowledge of the vendor of the purpose which 
the vendee had in view in making the purchase, was an essen- 
tial element in estimating the damages likely to be sustained 
by a breach of warranty. 

(3) That in such case the only just measure of damages is the 
difference between what the rosin would have sold for in a 
reasonable time after its purchase in the market which the 
plaintiff had by the circumstances of the contract a right to 
select, and did select (New York), if it had been what it was 
warranted to be, and the sum it did actually sell for or could 
have been sold for in that market, being what it was. bid. 


In such case, the plaintiff is not entitled to interest upon the 
amount recovered for breach of warranty. Ibid. 
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On the trial below, it appeared that the plaintiff advanced 
money to one M for the purchase of rosin, with the under- 


_ standing that M was to draw a draft upon the rosin to pay for 
. the advancement ; M shipped the rosin to defendants in New 


York and drew upon them in favor of plaintiff, sending a bill 
of lading to defendants with a letter “ that he had drawn on 


“them at 30 days for $2947.98 in favor of the cashier of plaintiff 


bank, please protect ;” defendants protested the draft for non- 
acceptance and thereupon plaintiff telegraphed them ‘ we 
hold registered mortgage on rosin shipped you by M and must 
follow it if draft is not accepted ;” at the time of shipment 
there was a balance due defendants from M on account of mu- 
tual dealings theretofore of more than the value of the rosin ; 
defendants had no notice of agreement between M and plain- 
tiff that the proceeds of rosin should be applied to the pay- 
ment of the draft ; defendants sold the rosin and applied the 
proceeds due them from M ; Held, 


(1) That the telegram from plaintiff to defendants was evi- 
dence that the plaintiff did not claim that its agreement with 
M constituted an equitable assignment. 


(2) That an agreement to pay a debt out of a particular fund 
is not an equitable assignment of the fund; and the agree- 
ment between M and plaintiff did not vest in the plaintiff any 
title, legal or equitable, to the rosin when purchased. 

(3) That it was properly submitted to the jury as to whether 
or not the draft and letter constituted an instruction to defen- 
dants, by commercial usage, to appropriate the proceeds of 
the rosin to the payment of the draft ; and the jury having 
found in the negative, the plaintiff can not recover. 


(4) That it was not error to submit to the jury, an issue, that 
even if such instruction was given, did the long continued 
dealings between M and defendants, leaving a balance due 
them, warraot the defendants by the commercial usage in 
New York in refusing to accept the draft and applying the 
proceeds of the rosin to their own balance. Bank of New Han- 
over v Williams, 129. 

In such case the defendants, not being parties or privies to the 
agreement between M and plaintiff, were left free to enforce 
their factor’s lien against the proceeds of the rosin consigned 
to them by M, without liability to plaintiff. Ibid. 

Courts, in administering commercial law, have the power and 
it is proper to submit to a jury as a question of fact, as well 
what is the meaning of commercial terms, as what was the 
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established commercial usage in respect of a certain course of 
dealing. Ibid. 

On the trial below, it appeared that B and W, partners, exe- 
cuted a certain note in bank, with one P as security, which at 
maturity was replaced by another note executed by the same 
parties ; that the latter after it became past due was surren- 
dered to one V in exchange for certain drafts drawn by him 
upon W and payable to P, which drafts were made for the pur- 
pose of renewing the note, (B being then sick) ; that these drafts 
were afterwards taken up by the plaintiff who executed his 
own note to the bank ; Held, that the indebtedness of B upon 
the original notes was not extinguished by the drafts of V ; 
but V in his relation to the others was their surety and held 


_ their note for his own indemnity until relieved by the execu- 


tion of plaintiff's note. Dobson v. Chambers, 142. 


Where a substituted security is given at the instance and for 
the benefit of a debtor, the liability of the debtor is not de- 
stroyed, but is transferred to him who gives such security. 
Ibid. 

The provisions of the ‘‘act concerning Inspector of lumber in 
Wilmington” (Priv. Acts 1874-5, ch. 155) are for the benefit of 
the vendor ; and a sale of timber upon an inspection and mea- 
surement not in accordance with the act, the vendor making 
no objection thereto, is binding upon him. McNeill v. Chad- 
bourn, 149. , 


(Observations by Situ, C. J., upon the necessity of a ‘‘ state- 
ment of the case”’ in a record sent up to this Court on appeal.) 
Ibid. 


The defendants directed the agents of the plaintiffs to order 
certain cotton bagging to Charlotte, with the understanding 
that the defendants should accept and pay for the same if it 
suited them in quality and price. The bagging was attached 
in transitu at Portsmouth, Va., by R & Co. to satisfy a claim 
held by them against the agent of the plaintiffs. Defendants 
intervened, by leave of Court, in the attachment proceeding, 
and claimed the property as theirs. The controversy with R 
& Co. was finally settled by their paying to defendants a cer- 
m for their interest in the property ; Held, that the 
transaction amounted to a conversion by defendants of the 
plaintiff’s goods entitling the latter to a recovery. Sever v. 
McLaughlin, 153. 
Held further, that the Court should have so instructed the jury 
instead of leaving it to them to decide the matter by the testi- 
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mony of one of the defendants as to what he meant by his 
conduct in representing the firm. bid. 


A judgment suffered by one of several joint obligors on a sealed 
instrument for the payment of money maturing before the 
adoption of the C.C, P. Title IV. being a proceeding in invicum, 
is not such an acknowledgment by the judgment debtor of a 
willingness to pay, notwithstanding the statutory presumption 
of payment, as will bind his co-obligors. Lane v. Richard- 
son, 159. 

Where the plaintiff sues upon a special contract involving the 
performance of reciprocal acts between himself and the defen- 
dant, he must aver and show a readiness and willingness to 
perform on his part. Where the contract has been abandoned 
on both sides the innocent losing party will be driven to a 


quantum meruit or some other form of action founded upon a 


disaffirmance of the special agreement. Jones v. Mial, 164, 


Where the defendants’ intestate endorsed to the plaintiff for 
value, a bond which had been executed to him by one member 
of a firm in the name of the firm ; Jt was held, in an action on 
the bond against the administrators of the endorser, that they 
were estopped from setting up any infirmities in the bond. 
Henderson v. Lemly, 169. 


A parol agreement between A and B, that A will buy B’s land 
at execution sale and that B may subsequently have the land 
.at the price bid with interest, is void under the statute of frauds, 
in the absence of any equitable element in B’s favor. McKee 
v. Vail, 194. 

In such case B can not complain that A acted as deputy sheriff 
in the appointment of appraisers of his land before the sale, 
there being no allegation of fraud. Ibid. 

The rule that equity will not compel a specific performance of 
a contract not founded on a valuable consideration, is confined 
to executory contracts or promises which rest in fieri. Hodges 
v. Spicer, 223. 

In an action on a note for a certain sum solvable in cot’on at a 
certain price per pound, the plaintiff is entitled to recover as 
damages for the non-delivery of tiie cotton, the market value 
of the quantity of cotton deliverable under the contract at the 
time the same ought to have been delivered. Whitselt v. Fore- 
hand,, 230. 

On the trial below, it appeared that plaintiff's intestate, a post- 
master, in June, 1861, had in his hands a certain sum of money 
belonging to the United States and paid it to the defendant to 











whom the United States Government was indebted for services 
as mail carrier, in part discharge of the debt; after the war 
the defendant collected from the United States payment in 
full for all his services up to June, 1861, and the plaintiff’s in- 
testate was eompelled to account for and pay to the United 
States the amount paid by him tojdefendant ; Held, that plain- 
tiff was entitled to recover. Bahnsen v. Clemmons, 556. 

See Action to recover land 3; Bankruptcy 6; Deed 2; Evidence 

6; Guaranty ; Interest 1, 2; Landlord and Tenant 1; Note 1. 


CONTRIBUTION—See Executors 8. 


CONVERSION—See Contract 19. 


CORPORATIONS—See Supplemental Proceeding. 


COSTS : 

Where, in an action to recover damages resulting from cutting a 
ditch, the title to the land came in controversy and on motion 
of plaintiff a survey was ordered and made, and on the trial 
the surveyors were summoned as witnesses for plaintiff but 
were not introduced by him or tendered to defendant, nor was 
the plat put in evidence, but the defendant examined them and 
introduced the plat ; Jt was held, the plaintiff having obtained 
a verdict, that the costs of the survey and the witness fees of 
the surveyors should be taxed against the defendant. Porter 
v. Durham, 596. 


COUNTERCLAIM : 
1. The assignee of a note past due takes it subject to all counter- 
claims in favor of the maker and against the payee accruing 
before notice of the assignment. Whedbee v. Reddick, 521. 


Where a legatee borrows from executors the money of their 
testator and ,ives his note for its repayment, he may set up as 
a counter-claim against such note, the amount due him from 
the estate of the deceased, and is entitled to an account to as- 
certain that amount. Jbid. 

3. Under C. C. P. § 105, a plaintiff may not only reply to a counter- 
claim, but n.ay allege ‘“‘ new matter” which has noconnection 
with the matter alleged in the comp!aint or the new matter 
alleged in the count2r-claim, the only requirement being that 
it shall not be inconsistent with the complaint. Boytt vy. 
Vaughan, 528. 













687 





4. The plaintiff brought suit before a Justice for $105, due by ac- 
count; the defendant pleaded a counter-claim for $200, due 
by note for part of the purchase money for a tract of land ; 
judgment was rendered for defendant from which plaintiff 
appealed ; in the Superior Court plaintiff was permitted to 
reply to the counter-claim, alleging an indebtedness of defen- 
dant of $332, upon a parol contract to pay plaintiff so much 
per acre for what the land should fall short of its estimated 
quantity ; and plaintiff obtained judgment for $200, having 
remitted the excess of his claim above that amount; Held, not 
to beerror. Jbid. 


See Executors and Administrators, 22. 

















COUNTIES AND COUNTY COMMISSIONERS: 

1. Where the county of Dare was formed out of parts of Curri- 
tuck and other counties, and the act of assembly creating the » 
county provided that the portion of its citizens taken from 
Currituck county should not be released from their portion of 
the outstanding debt of Currituck; Jt was held, that a judg- 
ment obtained against the county of Dare for such propor- 
tionate share should be paid by assessment upon that portion 
of the territory of Dare taken from Currituck. Com’rs of Cur- 
rituck v. Com'rs of Dare, 565. 

2. In the absence of legislative provision, neither the county of 
Dare nor that portion taken from Currituck would be liable 
for any portion of such debt. Ibid. 


See Roads 1, 2. 
















COUNTY TREASURER—See Parties 3; Pleading 3. 






COURSE AND DISTANCE —See Boundary. 







COVENANTS—See Landlord and Tenant 3. 


CREDITOR—See Supplemental Proceeding. 







CREDITOR’S BILL—See Jurisdiction 1. 






CREDITOR’S LIEN—See Executors 7. 





DAMAGES—See Contract 5,7, 10, 11, 26; Injunction 8; Practice 16, 
17, 51; Roads 5. 
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DEBT OF COUNTY—See Counties. 
DECLARATIONS—See Evidence 8, 10, 11, 12, 14, 15, 


DEED. 

1, The rule, that the recital in a deed, that the purchase money 
for the land conveyed has been received, is conclusive and can 
not be contradicted by parol evidence, has no application to 
cases of fraud. Powell v. Heptinstall, 206. 

2. Where plaintiff and defendant compromised certain disputed 
matters for a definite sum to be paid by plaintiff in land at a 
fixed price per acre ; and plaintiff’s brother and the defendant 
fixed up the papers, including the deed, in plaintiff’s absence, 
who signed the deed when presented to him, the receipt of the 
purchase money being therein acknowledged ; and afterwards 
plaintiff ascertained that his brother and defendant had fraudu- 
lently included in the deed land worth fifty dollars more 
than the compromised debt; Jt was held, that plaintiff was 
entitled to recover of the defendant the amount overpaid. Ibid. 


8. A callin adeed for a line ‘‘ beginning at the north corner of 
R’s store,” where the store stands squarely east and west and 
has two north corners, is a latent ambiguity to be explained 
by parol testimony. Lawrence v. Hyman, 209. 

4. Where A executed deeds of gift to B and C, his two sons, and 
the deed to B“ was lost before registration, and afterwards by 
arrangement C conveyed his land to B, and A executed a deed 
to C for the land orignally conveyed to B and in substitution 
for the first deed, reserving to himself a life estate therein ; 

Jt was held, that if the original deefls to B and C were valid as to 
creditors when made, no subsequent exchange between them 
would affect the rights cf creditors; and further, that the 
deed to C relates back to the date of the deed to B which was 
lost, notwithstanding the reservation therein of a life estate 
by A. Hodges v. Spicer, 223. 

5. Insuch case, upon an issue as to the validity of the deeds 
against creditors, the inquiry as to whether or not the grantor 
reserved property sufficient and available for the satisfaction 
of his debts, should be confined to the date of the original 
deeds. Ibid. 

6. In such case, creditors of A can not complain of the reserva- 
tion of a life estate by him in the second deed. Ibid, 


7. A reservation in a deed that the grantor “ is to retain posses- . 
sion of the above described lands during his natural life or so 
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long as he may désire it for his own use and benefit” confers a 
life estate on the grantor. Ibid. 

8. Where the grantees under a deed of gift were present at a sale 
of the land under execution against the grantor and made no 
claim to the land: It was held, that they are not thereby es- 
stopped from asserting their title. Ibid. 

9. A deed conveying land and describing it as *‘ one tract of land 
lying and being in the county aforesaid, adjoining the lands 
of A and B, containing twenty acres more or less,” does not 
constitute color of title, and possession under it is not adverse, 
Such description is insufficient and cannot be aided by parol 
proof. Dickens v. Bornes, 490. 


See Boundary; Evidence; Husband and wife, 11; Judge's 
Charge 2, 3 ; Practice 7; Registration{2 ; Trusts. 


DEMURRER—See Executors and Administrators 14; Official Bond 1 ; 
Pleading 8, 5 ; Practice 34. 


DESCRIPTION OF LAND—See Boundary ; Deed. 
DEVISE—See Executors and Administrators, 2, 3, 6, 7, 20, 21. 


DISABILITY—See Adverse Possession 1 ; Statute of Limitations 6. 


DISCRETIONARY POWER—See Practice 18, 19. 


DISSENTING OPINIONS—See Bank v. Williams, 129, Reapg, J. 
Boyette v. Vaughan, 528, SmitH, C.J. and Bynum, J. Dawson 
v. Hartsfield, 334, Farrctotn, J. Haywood v. Haywood, 42, 
Bynum and RopMan, J.J. Jones v. Mial, 164, Smiru, C. J. 
Mizell v. Simmons, 182, SmitH, C. J. Oldham v. Kerchner, 106, 
SmirH, C.J. Straus v. Beardsley, 59, RopMAN, J. 


DISTRIBUTIVE SHARES—See Trusts 2. 


DIVORCE AND ALIMONY : 

Under Bat. Rev., ch. 37, § 10, a wife is entitled to alimony pen- 
dente lite when she is a party to an action for divorce: There- 
fore where the husband plaintiff alleged adultery, and the 
wife defendant denied the same and asked for a divorce a 
mensa et thoro alleging cruel and inhuman treatment, and the 
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Court below granted an order for alimony pendente lite; Held 
not to be error. Webber v. Webber, 572. 


DUE DILIGENCE—See Guaranty 2. ?. 


DURESS : 
Duress can not be predicated of co npulsion to discharge a legal 
duty. State v. Davis. 6'3 


See Guardian and Ward 6. 
ELECTION—See Landlord and Tenant 6; Lezacy 1, 2. 
ELECTION OF MUN IOIPAL OFFICER—See Town and Cities. 
ENDORSER—See Contract 22. 
EQUITABLE ASSIGNMENT—See Contract 1?. 
EQUITY OF REDEMPTION—See Mortgage 5. 
ERRONEOUS JUDGMENT—See Practice 9. 


ESTOPPEL—See Contract 22; Deed 8; Landlord and Tenant 2; Mort- 
gage 8. 
EVIDENCE: : 

1. Where there was a conflict of testimony between two witnesses 
aod it appeared that one (an old person) had had an attack of 
paralysis; Held, that evidence of an expert that “ paralysis in 
old persons has a tendency to impair the mind” was admissi - 
ble. Lord v, Beard, 5. 

2. Where there was a conflict of evidence as to whether a certain 
deed had teen executed to the defendant by B, a witness for 
plaintiff, and a letter from one of the defendant's witnesses 
was introduced as contradictory of her testimony that such 
deed had been executed; Held, to be error for the Court to 
charge ‘‘ that it was for the jury to say whether the letter was 
inconsistent with any idea that B had made any deed for the 
premises to the defendant.’ The only effect the letter could 
have would be to weaken or discredit the testimony of the 
witness; it was not admissible as eviceace that B had not 

i made a deed to defendant. Ibid, 
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Testimony which merely raises a conjecture or suspicion of 
a controverted fact should not be submitted to the considera- 
tion of ajury. March v. Verble, 19. 


Where plaintiff sues defendant’s intestate for the value of a 
bull alleged to have been sold by the former to the latter in a 
certain year, it is competent for the plaintiff to prove by his 
own oath the value of the bull, and that he had owned but one 
such animal since the war. This is not evidence of a transac- 
tion or communication with a person decrased, but of a sub- 
stantive and independant fact. Ibid. 


On an appeal to the Superior Court froma Justice’s judgment, 
parol evidence is admissible to explain the intent and mean- 
ing of an entry on the Justice's docket. Evans v, Williamson, 
86. 


To charge one with a liability, positive and direct evidence of 
a previous request is not always attainable and is not required; 
Therefore, where it appeared that the plaintiff had purchased 
certain stock from B and W, partners, and it was in evidence 
that B had said on the day of sale that “he and W owed alarge 
debt in bank and had a chance to make alarge payment in 
stock;” that the plaintiff and B and W were seen together in 
conversation and B afterwards said that ‘‘ he had got $3000 for 
his stock;” that afterwards, B being then deceased, the plain- 
tiff took up the note of B and W by executing to the bank his 
own note, to which W was a surety; Jt was held, in an action 
against B's administrator, that there was sufficient evidence to 
warrant the jury in finding that the plaintiff was requested by 
B and W to take up their note. Dobson v Chambers, 142. 


Where the land in dispute was conveyed in trust for use, as 
the site of a church, ‘‘so that the congregation of said church 
may at all times enjoy the privilege of divine worship therein 
&c.;” It was held, that a member of the congregation was not 
such a party in interest in an action affecting the title to the 
land as to be debarred, under C. C, P. § 343, from testifying to 
the declarations of a deceased person. Lawrence v. Hyman, 
209. 


In such case, the declarations of the grantor in said deed of 
trust as to the true corner, are not admissible in evidence on 
behalf of the plaintiff (trustee in said deed) the defendant not 
claiming through him, and net being present when the decla- 
rations were made. did. 

Nor, in such case, is the plaintiff trustee a competent witness 
(under C, C. P. § 343) to prove a communication made to him 
by a person at the time of trial deceased. did. 
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10, Inan action involving the validity of a deed of trust, where 


the trustor is dead and his estate insolvent, the son of the 
trustor is a competent witness as to his declarations concern- 
ing the trust; the disqualification of the son under C.C. P.§ 
343 is removed by the insolvency of his father’s estate. Gidney 
v. Logan, 214, 

The declarations of a trustor at the time of making the deed 
and just prior thereto and in contemplation thereof, are ad- 
missible in evidence; and also his declarations after the deed 
and while the property was in his possession are admissible to 
prove and qualify the fact and purpose of such possession. 
rbid. 

The declarations of a grantor, made at a time subsequent to 
the execution of the deed, are not evidence against the grantee. 
Hodges v. Spicer, 223. 

Upon the trial of an issue as to whether an administrator had 
certain notes and accounts against the estate of his intestate at 
the time he rendered his account, and whether the fund in 
his hands was applied to their payment ; Held, that the testi- 
mony of a witness that ‘‘he had seen the notes and accounts 
due the administrator but they are not on file,” was not admis- 
sible, the notes and accounts not being produced and there 
being no evidence of their loss or destruction or that search 
had been made for them. Williams v. Wooten, 414. 


The declarations of a mortgagor after the execution of the deed 
are not admissible to prove an alleged fraud between him and 
the mortgagee, in an action wherein the mortgagee is plaintiff 
and a third party is defendant (involving the rights of the 
plaintiff under the deed). Burbank v. Wiley, 601. 


Such declarations are only evidence against the mortgagor him- 
self in a proceeding between him and such third party. Ibid. 
Business entries of deceased persons, (as the tield-notes of a 
surveyor), made in the line of their duty, are only admissible 
in evidence when they are shown to be original and cotem- 
poraneous with the facts they record; and these requisites 
must be established by evidence other than what may be de— 
rived from the entries themselves, Ray v. Castle, 580. 


The former statements of a witness, made without the sanc- 
tion of an oath, and coinciding with those made on the stand, 
may be admitted in evidence, if he is impeached, to sustain the 
personal credibility of the witness, but not for the purpose of 
confirming his statement as to the facts sworn to by him on the 
trial; A fortiori such testimony is not admissible to confirm 
the statement of another witness testifying tothe same effect. 
State v. Parish, 610, 








Where a certain state of things is once proved to exist, the law 
presumes its continuance until a change is shown; Therefore, 
where a witness, called to impeach the character of another 
witness, offers to speak as to the general character of the wit- 
ness attacked as it existed some two or three years before the 
trial, such evidence is not too remote, and its rejection is error. 
State v. Lanier, 622. 

It is a general rule, applicable alike to criminal and civil causes, 
that exception to evidence must: be taken in apt time on the 
trial, or its admission is not assignable for error. State v, 
Ballard, 627. 


. This rule, however, is subject to an exception (at least in crimi- 


nal causes) where the evidence is made incompetent by statute, 
In such cases it is the duty of the Judge, on his own motion, to 
disallow the evidence. Ibid. 
The question as to whether or not an infant witness has suffi- 
cient mental capacity and sense of moral obligation to testify 
in a cause, is one of fact to be determined by the Court, and 
cannot be reviewed on appeal. State v. Edwards, 648. 

See Action to recover land 1, 2,3; Bastardy; Contract 8, 13; 
Guardian and ward 2; Husband and wife 1. 2; Judge’s Charge 
4; Practice 24, 48; Trial 1; Witness. 


EXCEPTIONS—-See Evidence 19; Practice 47, 49, 50. 


EXECUTORS AND ADMINISTRATORS : 


1. 


Where, in pursuance of a decree, upon final settlement of a 
testator’s estate and more than two years after his death, an 
executor paid legacies to parties entitled without notice of any 
outstanding debt of his testator and took good and sufficient 
refunding bonds from the legatees ; It was held, in an action 
upon a guardian bond to which the testator was surety, that 
the executor was not liable. Badger v. Daniel, 872. 

Held further, that the acceptance of a legacy, in such case, does 
not operate to discharge the testator’s estate from a liability 
incurred by his suretyship on the bond of the guardian of such 
legatee, to the extent of sums received by the guardian as 
guardian; but the vaiue of the legacy so received and such 
other sums as may be made out of other legatees must be ap- 
plied to its discharge, before subjecting lands in possession of 
devisees of the estate. Idid. 

Held further, 1st—That the act (Rev. Code, ch. 46 § 24) in refer- 
ence to refunding bonds is intended only for the benefit of 
creditors. 2nd—Where the aggregate penalties of such bonds 
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4, 


are sufficient in the discretion of the executor te meet debts 
probably outstanding, # seems, that he has fulfilled the re- 
quirement of the statute. 3rd—Where the distribution of a 
decedent's estate is decreed in a proper proceeding for that 
purpose, the Court should fix the amount of penalties of such 
bonds. JZdid. 

Where a legatee (and devisee) executed a refunding bond upon 
receipt of his legacy, and sold and conveyed land devised to 
him within two years after the testator’s death ; Held, (1) That 
his surety was liable primarily (to the extent of the terms of 
such bond) as between him and the purchaser of the land, for 
an outstanding debt of the testator, whether evidenced by 
judgment or not. (2) Such purchaser holds the land as the 
devisee did ; and, therefore, the conveyance to him is void and 
the land liable as assets for the payment of the debt ; and if he 
or the devisee sell, after the two years, his vendee (without 
notice of the debt and for a valuable consideration) acquires 
an unencumbered estate, but the same liability attaches to the 
price paid him, as did to the land. (Bat. Rev. ch. 45 § 156.) 
Lbid. 

Each devisee or heir is liable for the debt of his devisor or an- 
cestor in proportion to the respective values of the land; and 
the whole debt to an amount not exceeding the value of the 
devise to one, may be made out of him, he being entitled to 
contribution from the others, which may be decreed in an ac- 
tion where they are all parties. Zdid. 

And each devisee, heir, &c., is a surety (to the extent of what 
he receives) for the other sharers in the estate, to the creditors 
thereof. did. 

An executor is not chargeable with the value of slaves destroyed 
as property by emancipation while in his possession ; nor is a 
legatee, to whom they were delivered and retained. Jbid, 
The liability of a devisee for the payment of the devisor’s debt 
is contingent upon the insufficicncy of the personal estate ; and 
it was held, in an action to subject the devised land and before 
such insufficiency was ascertained, that the plea of the statute 
of limitations was no defence, JIbjd. 


One Joyner by his will devised a certain lot of land to M. D. 
and upon her death the lot was sold in 1863 by order of Court, 
and the purchaser failing to pay, it was re-sold in 1871 and 
bought by defendant’s intestate, who executed two notes with 
defendant H as surety for the purchase money and the sale was 
confirmed ; the notes were delivered to G as receiver of the 
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estate of J. J. D. and W. A. D. Jr., heirs of M. D. ; in 1876, G 
by order of Court transferred the notes to the survivor J. J. D., 
who was also administrator of W. A. D. Jr. and he endorsed 
them to the plaintiff for value. In 1871 one B and wife and 
others brought suit against Joyner as surety on the guardian 
bond of one Daniel, all the devisees of Joyner being at different 
times made parties ; in 1877, the Court below adjudged that 
the proceeds of the sale of land devised to M. D. was real estate 
in the hands of J. J. D. and he took no part as administrator 
of W. A. D. Jr., and that it was assets liable to the claim of 
B and wife and others, who recovered a large judgment; the 
plaintiff had no notice of the existence of this action when he 
purchased the notes ; Held, 

(1) That the defendant's intestate acquired by his purchase a 
right to have the land conveyed on payment of the purchase 
money. Winfield v. Burton, 388. 

(2) That J. J. D., as representing the devisee M. D., is liable to 
a@ personal ‘judgment against him for the value of the land, in 
favor of any creditor of Joyner who can not get payment out 
of personal assets. bid. 

(3) That the quasi lien of a creditor of an estate on the land of 
the decedent is destroyed by a sale after two years, leaving 
him only a personal claim on the heir, and the notes given for 
the purchase money are not subject to the quasi lien that the 
land was. 

(4) That J’ J. D. was not a trustee for the creditors of Joyner, 
and the notes in his hands could not have been seized, and 
much less in the hands of his assignee, whether he bought with 
notice of the creditor’s claims or not, and therefore that the 
plaintiff is eatitled to recover. Ibid. 

8. It is not negligence in an administrator to sell slaves for divis- 
ion in March, 1861, under an order of Court in an ex parte pro- 
ceeding instituted to that end by the administrator and dis- 
tributees. #urr v. Brower, 408. 

9. Where, after such a sale, the guardian of the distributees, who 
were infants, commenced a suit against the administrator for 
the funds arising therefrom, and in April, 1863, obtained a 
judgment, the administrator was justified in collecting the 
purchase money in confederate currency, such being the only 
circulating medium ; and the receipt of the guardian for the 
same after its payment into Court, isa complete discharge of 
the administrator. Ibid. ' 

10. Where, in the settlement of an estate, the administrator dis— 











bursed a much larger sum during the war in confederate cur- 
rency than he received during that time, (nearly the whole 
amount of receipts being before and since the war,) and no 
explanation is given as to why or how he had in his hands 
$1000 in confederate currency in 1874, which he advanced 
plaintiff as part of his distributive share ; It was held, that in 
the settlement of his account the administrator should only 
be credited with the actual value o' the confederate currency 
soadvanced. Williams v. Williams. 411. 

11. Held further, that in such settlement the plaintiff (distributee) 
should be charged only with the value of such confederate cur- 
rency in good money as of the date of said advancement. Jbid. 


12, Asa legal proposition, it is not the duty of an administrator 
here to take out letters of administration in another State in 
all cases where a debt there, may be due the intestate ; but 
his duties, as those of all other trustees, must be determined 
by the exigencies of each case ; and where no attempt of any 
kind was made to collect a bond on a solvent non-resident 
living in an adjoining county in Virginia about a day’s jour- 
ney, by private conveyance, from the residence of the admin- 
istrator, and where no excuse except the non-residence of the 
debtor is given for such delinquency by the administrator, he 
is guilty of such negligence as will render him liable for the 
uncollected portion of the debt. Williams v. Williams, 417. 


13. Where, upon the petition of an administrator, the land of his 
intestate is sold for assets by a commissioner appointed by the 
Court, and the administrator purchases for his own use ard 
benefit, the heirs and other persons interested in the disposi- 
tion of the realty have their election to treat the sale as a nul- 
lity, or to hold the administrator responsible for the actual 
value of the land. Froneberger Lewis, 426. 


14, Under Bat. Rev. ch. 45, § 71, only the interest of a deceased 
debtor in land possessed by him, or which he may have con- 
veyed for the purpose of defrauding creditors, is subject to 
sale by an administrator for assets ; 

Therefore, where the plaintiff instituted proceedings in the Pro- 
bate Court, alleging that he had obtained and docketed a 
judgment against defendant’s intestate during his life-time, 
and that thereafter the intestate had sold certain real estate to 
the other defendants for value, and asked that a reference be 
had to ascertain the value of the lands so sold, that he recover 
of the defendants an amount in proportion to the value of the 
respective tracts, and on their failure to pay that the admin- 
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15. 


16. 


17. 


18. 


istrator proceed to sell, &c. ; Jt was held, that a demurrer to 
the complaint was properly sustained. Heck v. Williams, 437. 


A testator, who in his life time had made unequal advancements 
to his children, by his will bequeathed certain amounts to 
them, with a view to equality, payable in cash or property at 
the election of the executor, without stating when they should 
be paid ; the remainder of his estate was given to his wife for 
life, and at her death the residue was to be divided into as 
many shares as he might have children then living ; at the 
time of his death the testator had sufficient personal property 
including slaves to pay his debts and legacies, but the solvent 
credits and monies belonging to the estate were exhausted in 
payment of debts and expenses, except certain shares of bank 
stock bequeathed to the executor (a child and legatee) but 
charged with the payment of $710 into the residuary fund ; 
the slaves at his death were worth much more than the amount 
of the legacies ; after his death the slaves and other personal 
property remained in the possession of the widow with the ap- 
proval of the legatees, until the slaves were emancipated ; the 
executor (now deceased) offered to pay the legacy to one of 
the legatees, which was declined, and to another he paid a 


‘part ; no effort was made by the legatees to compel a payment 


of the legacies until after the slaves were emancipated ; Held, 
(1) That the legacies are not a charge upon the land of the 
testator : 

(2) That the estate of the executor is not liable for legacies : 
(8) That the estate of the executor is liable for $710, with in- 
terest from the death of the widow, to be paid into the residu- 
ary fund. 

(4) That the executor is entitled to commissions, it being 
found that he acted in good faith. Perkins v. Caldwell, 441. 
Where a will gave certain legacies and devises to a widow in 
lieu of dower, which amounted to less in value than her dower; 
Jt was held, that such legacies and devises were not assets 
liable for the debts of the testator. Smith v. Smith, 455. 
Where cotton belonging to an estate was shipped by the execu- 
tors toa firm of commission merchants in good repute, who 
preferred claims against the proceeds arising out of their 
transactions with the testator and also with the testator’s 
widow, and while the matter was still unsettled the firm failed ; 
Held, that the executors are not liable to the creditors of the 
estate for the loss. Ibid 

But if while the demands of the firm are being resisted by the 
executors, and are still unadjusted, the executors ship other 











19, 


21. 


22, 


cotton to the same firm, which is not then notoriously insol- 
vent, and the proceeds are lost; Held, that their previous 
dealings should have put the executors on their guard and they 
are liable to the creditors for the loss, Ibid. 


For effecting an arrangement whereby the creditors of an es- 
tate took $49,500 worth of land in payment of their claims, 
the executors were allowed two and one half per cent com- 
missions. Ibid. 

Where all the devisees under a will, including the plaintiffs 
and one of the executors, took the lands devised to them and 
for two years received the rents and profits, and the estate 
proving insolvent, then surrendered’ the same ; Held, that as 
between the plaintiffs and said executor, the executor was not 
chargeable with the rents. IJbjd. 


Where a testator was a prudent business man and his indebt- 
edness was apparently small as compared with his estate, and 


. the will set aside enough property in his judgment to pay his 


debts, and where the devises were specific (farms) and already 
in possession of the devisees ; and when the value of testator’s 
estate was so greatly impaired by the effects of a financial 
crisis and an inability to collect debts due the estate, that it 
proved insolvent; Held, that the executors have a right to 
call upon the legatees under the will to refund. Ibid. 


Where, the plaintiff having received a legacy of stock, &c., 
sold the same to defendant H, and received in part payment a 
note of the testator and sued upon it, and the executors an- 
swer, for the reasons stated above, that they have nething to 
pay with except the plaintiff’s Jegacy ; Held, that the equity 
of the executors to compel the plaintiff to refund the legacy 
is a good counter-claim to the plaintiff’s demand. JIbjd. 


See Counter-claim 2; Evidence 13; Husband and wife8 ; Ju- 


risdiction ; Probate Court ; Trusts 1, 5. 


EXPERT—See Evidence 1. 


EXPRESSION OF OPINION BY JUDGE —See Practice 53. 


FACTOR’S LIEN—See Contract 14. 


FALSE PRETENCE—See Judge’s Charge 5. 


FINDING OF FACTS—See Practice 23. 
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FORMER ACQUITTAL—See Indictment 1, 2. 


FRAU D—See Contract 23, 24; Deed 1, 2; Evidence 14, 15; Judgment 
1; Practice 26, 48; Trusts 4. 


FREE-TRADER—See Husband and Wife 7. 
GENERAL CHARACTER—See Evidence 18. 


GUARANTY: 

1, The distinction between a guaranty for the payment of a debt 
and a guaranty for the collection of the same is clear and well 
defined. The former is an absolute promise to pay the debt at 
maturity if not paid by the principal debtor, and the guaran- 
tee may bring an action on default of payment at the day 
named against the obligor. The latter is a promise to pay the 
debt upon the condition that the guarantee shall diligently 
prosecute the principal debtor without success. Jones v. Ash- 


ford, 172. 


What amounts to due diligence in any given case is a question 
of law for the Court. JZdid. 


3. The diligent and honest prosecution of a suit to judgment, 
with a return of nulla bona to the execution issuing thereon, 
has always been regarded as one of the extreme tests of such 
diligence, and this Court adopts itassuch. JZdid. 

4. An agreement in writing “‘ to guaranty the payment” of a cer- 
tain note to a party named, “and in case she fail to recover 
the money on said note,” to pay the principal, interest and 
costs thereon, is merely a guaranty for the collection of the 
note. did. 


See Contract 1. 


wo 


GUARDIAN AND WARD: 


1. An order by a Superior Court clerk in a cause pending before 
him for the removal of a testamentary guardian, where it is 
not alleged or found as a fact by the clerk that the estate of 
of the ward has been wasted, or that the guardian is insol- 
vent, so that the ward would be unable to recover the balance 
due on a final settlement, is improperly made, and will be set 
aside upon proceedings properly instituted to that end. San- 
derson v. Sanderson, 369, 


2. A judgment obtained against a guardian in 1871 in favor of his 











ward, is conclusive evidence against him and the sureties upon 
his bond of the amount of his indebtedness to the ward at 
that time. Badger v. Daniel, 372. 


Where a guardian sold land which was devised to his ward to 
J for $10,000, and afterwards bought it back from J, paying 
for it with bis ward’s money; and the land was subsequently 
sold under a decree to re-imburse the ward, and the ward be- 
came the purchaser at $8,000; Held, that the price bid by the 
ward was a proper credit to the guardian upon the charge 
made against him for the original price. 


In an action by a ward against the surety on the bond of his 
deceased guardian, it is no defence for the defendant that as- 
sets came into the hands of the administrator of the guardian 
sufficient to pay the amount due the plaintiff which were 
wasted oy him, and that he and the sureties on his adminis- 
tration bond are insolvent. Humphrey v. Humphrey, 396. 


The conversios by a guardian into confederate currency of the 
bauk bills and solvent notes of his ward, which came into his 
hands before the war, requires explanation, without which it 
will be deemed to import negligence. Sudderth v. McCombs, 
398. 
The pressure of public opinion unaccompanied by peril of 
life, limb, or great bodily harm, is not such duress as will ex- 
cuse the conversion by a guardian of his ward’s estate into 
depreciated currency or securities. did. 


See Executors and Administrators 1, 9; Practice 5, 6. 


HEIR—See Executors and Administrators 3, 4, 7,13; Husband and 


Wife 12; Vendor 2. 


HOMESTE A D—See Action to recover land 5. 


HOMICIDE: 





Where, upon a trial for homicide, the only evidence relied upon 
by the State to connect the prisoner with the offence, is his 
own confessions, and those confessions tend to disclose a case 
of, mutual combat upon sudden provocation between the pris- 
oner and the deceased ; Jt was held, to be error to exclude 
that view of the case from the jury, however much it may 
conflict with opposite theories arising from other portions of 
the evidence. State v. Jones, 680. 


























HUSBAND AND WIFE: 
1. 





In the absence of proof to the contrary, the. rules of the com- 
mon law relative to marriage are presumed to obtain in all 
christian countries, and especially in the States of the Ameri- 
can Union. Jones v. Reddick, 290. 


By the law of North Carolina, which is in conformity to the 
common law, reputation, cohabitation, and the declarations 
and conduct of the parties are competent evidence of marriage 
in questions of inheritance. Ibid. 


A wife is entitled to the possession and control of her separate 
estate, to manage the same and receive the income arising 
therefrom, free from the control or interference of her hus- 
band. Manning v. Manning,, 293. 


In an action by a wife against her husband to recover.the pos- 
session of her lands of all which he had taken possession and 
control and was cultivating solely for his own use, and dam- 
ages for withholding the same ; J? was held, that the action 
would lie and that the plaintiff was entitled to the relief de- 
manded. Jdid. 


But in such case, the husband's. marital right of occupancy can 
not be impaired; his right of ingress and egress to the dwelling 
and society of his wife continues; and a writ of possession fol- 
lowing a judgment must be so framed as to put the wife in 
possession without putting the husband out. Ibid. 


A action can not be maintained by a husband against his wife 
and her agent, for an account of the dealings of the agent in 
the management of the wife’s separate estate. Manning v. 
Manning, 300. 


A wife (whether a free-trader or not) is entitled under the con- 
stitution (Art. X, § 6, and Bat. Rev. ch. 69, § 29) to recover and 
hold to her own use, her separate property and also the in- 
come derived from it; and agents appointed by her. whether 
before or after marriage, must account with and pay to her, 
what they have received either before or after her marriage. 
Ibid. 

Where a father insures his life for the benefit of his children, 
one of whom (a daughter) marries and dies without issue, the 
husband of the deceased daughter is entitled, as her adminis- 
trator, to her share of the money arising from the policy of in- 
surance upon the death of the father. Conigland v. Smith, 303, 


Where husband and wife join in a mortgage of lands consisting 
in part of the wife’s separa’e es ace to secure the husband's in- 
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11. 


12, 





dividual debts, a judgment creditor of the husband in no way 
connected with the mortgages is not entitled to an order of - 
Court directing a sale of the wife’s land in the first instance, to 
satisfy the mortgage creditor, thereby exonerating the hus- 
band’s land and leaving it open for the entiafaction, of outside: 
debts. Shinn v. Smith, 310, 

Where a marriage took place prior to the adoption of the con- 
stitution of 1868, and in 1871 the wife acquired certain personal 
property, it vested in her as her separate estate, free: from 
“the debts, obligations or engagements of her euitens." 
Holliday v. McMillan, 315, 

Where a married woman purchased certain real ‘estate taking 
title to herself, and borrowed money with' which to pay the 
purchase money, and to defray necessary family’ expenses and 
for carrying on her farming operations on othet lands;‘and to 
secure the sum borrowed executed with her husband é‘deed of 
trust on certain land of her separate estate; Jt was:held, that 
such deed of trust was valid. Jeffrees v. Green, 830: 


The rents of a wife’s land (prior to the adoption of the consti- 
tution of 1868) accruing in the life-time of the wife, or. of the 
husband surviving her and having an estate by the curtesy for 
life, belong to the husband and not to the heir of the wife; he 
is entitled to the land at the death of the husband ; 


Therefore, Where land was sold by a clerk and master in 1853 un- 


der a decree for partition among tenants in common. the hus- 
band and wife being entitled to a share in right of the wife ; 
and the wife died in January, 1868, and the husband in Decem- 
ber, 1873, withvut having received said share; Jt was held, in 
an action by the heir of the wife upon the bond of said clerk, 
that he was entitled to recover his share of the principal 
money realized by said sale, with interest from the death of 
the husband—the proceeds of sale standing as and for the land, 
and the interest thereon asand fortherent. Matthews v. Cope- 
land, 493. 


See Witness 2. 


INDICTMENT : 
1. 





A verdict of acquittal on an indictment for a misdemeanor 
procured by the trick or fraud of the defendant is a nullity, 
and the defendant can be again put on trial for the same 
offence State v. Swepson, 632. 

The defendant was indicted for cheating the State, and a mo- 
tion was made in the Court below by defendant’s counsel (he 


























not being present and the Solicitor for the State not being 





ready for trial) upon an allegation that the matter had been 
compromised, that a verdict of ‘‘ not guilty ” should be enter- 


_ed ; His Honor thereupon directed a jury to be impannelled 


and a verdict of ‘‘ not guilty’ to be entered and refused to 
permit an appeal to this Court, and also refused to permit a 
statement of the facts to be made part of the record ; there- 
after His Honor went out of office. Upon a motion in this 
Court that a mandamus issue to the Court below to cause in- 
quiry to be made into the truth of the alleged facts, and if 
true, to cause the defendant to be again put on trial ; Jt was 
held, that this Court has no jurisdiction in the premises ; the 
remedy is in the Court below where the defendant can be 
again put on trial and the truth of the facts alleged by the 
State inquired into upon a plea of former acquittal. IJbjd. 


An indictment for a nuisance by profanely swearing in a pub- 
lic place should set forth : 

(1) That the offence was committed “in the presence and hear- 
ing of divers persons then and there assembled,” and the 
general conclusion ‘‘ad communem nocumentum” is not suffi- 
cient. 

(2) That ‘‘the acts were so repeated in public as to have be- 
come an annoyance and inconvenience to the public.” 

(3) The profane words alleged to have been used, so that the 
Court may decide as to their quality. State v. Barham, 646. 
An omission of any of these specifications is a fatal defect in 
the indictment, for which judgment will be arrested. Ibid. 
It is no ground for an arrest of judgment that an indictment 
charging only a common law offence, concludes “contra 
formam statuti,” and “against the peace and dignity of the 
State.” The conclusion against the statute way be rejected as 
surplusage. State v. Bryson, 651. 
An indictment for disposing of mortgaged proper'y under the 
act of 1873-74, ch. 31, is fatally defective, if it fails to set forth 
the manner of disposition, and the name of the person receiv- 
ing it in case of a transfer of possession. State v. Pickens, 652. 
An indictment for larceny which describes the property stolen 
as ‘one pound of meat,” &c., is fatally defective. State v. 
Patrick, 655. : 
Where an indictment for injuring a cow concluded at common 
law, and failed to charge the offence to have been committed 
*‘mischievously or from malice to the owner ; Held, to be fa- 
tally defective. State v.. Hill, 656. 

















9. An indictment for injuring live.stock under Bat. Rev., ch. 82, 
§$ 94, 95, is defective, if it omits to conclude. contra formam 
statuti, and to charge an unlawful intent—to drive the stock 
from the range, or to injure the owner. Ibid. 

10. Upon the trial of an indictment for injury to live stock, ‘t was 
held to be a variance: 

Where the defendant was charged with injuring a cow, and the 
proof was that the animal injured was an ox ; 

Or where the property was laid in ‘‘L. S. and others,” and the 
proof was that L, S. was the exclusive owner. Ibid. 

11. In such case it is essentially necessary that there should be an 
averment describing the thing injured, and proof of ownership 
thereof. 

(SuGGESTION--Statutory offences. It is not always sufficient to 
follow,the words of the statute. The charge should be as 
specific as the proof adduced in its support must be.) bid. 


INFANT WITNESS—See Evidence 21. 


INJUNCTION : 

1, An injunction bond is not void, under C. C. P. § 192 because it 

specifies no amount in which the signers to it are bound. N. 
C. Gold Co. v. N. C. Ore Co. 48. 

2. An injunction will be dissolved when the answer and affidavits 
of defendant are full and complete, denying the whole equity 
of plaintiff, and are credible, exhibiting no attempt to evade 
the material charges in the complaint and affidavits of plain- 
tiff. Perry v. Michauz, 94. 

3. The defendant under an injunction or restraining order can 
only recover damages upon the dissolution of the one or the 
vacation of the other, by showing want of probable cause for 
the plaintiff's action, or malice in its legal acceptation as ap-~- 
plicable to such cases, Burnett v. Nicholson, 548, 

See Practice 16, 17. 


INJURY TO LIVE STOCK—See Indictment 8, 9, 10. 


INSOLVENT DEBTOR—See Arrest and Bail 4. 


INSPECTOR —See Contract 18. 


























INSURANCE : 
1. 


or 





Where a policy of fire insurance covered a stock of “ drugs and 
medicines,” and contained a stipulation that the policy should 
be avoided ‘if the insured shall keep gunpowder, fire works, 
saltpetre, &c ; It was held, tbat the prohibition was not against 
keeping saltpetre as a drug, but only in such manner or quan- 
tity or for such purpose as would increase the risk. Collins v. 
Insurance Co. 279. 


Where in such case saltpetre was on hand asa part of the stock 
of drugs at the time the policy issued, being an article usually 
kept in drug stores, it was as a part of the stock insured, and 
although specially prohibited by the terms of the policy, the 
policy was not thereby avoided. Jbid. 


Where, in an action to recover on a policy of fire insurance, it 
appeared that at the time of the issuing of defendant’s policy, 
additional insurance upon the property was taken out by the 
plaintiff with the same agent in another company, the consent 
of defendant being endorsed upon its policy ; and thereafter 
another company was substituted by the same agent in place 
of the second insurer ; and that such substitution was known 
to defendant, and that no complaint was made against it either 
at the time or after the fire when defendant was attempting 
to effect an adjustment of the loss ; Jt was held, that the fact 
that the substitution was made by defendant’s agent with 
defendaut’s knowledge and without objection by defendant, 
constituted a waiver of the stipulation in its policy that noad- 
ditional insurance should be placed upon the property insured, 
unless the consent of the company was endorsed upon its 
policy. Ibid. 

Where the holder of a policy of insurance against fire complies 
substantially with all the requirements of the contract be- 
tween himself and the insu ers, immaterial variations will 
not vitiate it. Willis v. Insurance Co. 285. 


Where a fire-policy forbids the keeping by the assured of ben- 
zine, camphine “‘or any explosive,” it is a question of fact for 
the jury whether or not certain alcohol kept in the store of the 
policy holder was au explosive under the perticular circum- 
stances of the case. At any rate, it can not be so considered 
in the absence of a finding to that effect. Ibid. 


If such a policy authorize the keeping of kerosene of a certain 
quality, it will rest upon the insurers in case of a loss to show ; 
(1) that the kerosene was not of that quality, and (2) that the 
fire originated or was influenced by the kerosene kept. Ibid, 
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7. An instruction by a policy holder to his agents not to interfere 


in case of fire unless the entire stock could be saved, in order 
that no dispute might occur’w ith the insurers as to the amount 
of a loss, will not stand in the way of « recovery where it af- 
firmatively appears that no efforts of the assured or his agents 
could have averted the loss, J/bid. 


See Husband and Wife 8 


INTEREST : 


1, 


2. 


In an action by heirs-at-law against an administrator when the 
final account of the admin‘strator showed a net balance in his 
hands due the ist of Dec, 1858; Held, that the defendant is 
liable for interest from that date, it being more than two years 
from the death of the intestate and no reason appearing why 
the amount should have remained in his hands. Bushee v. 
Surles, 51. 

A note, as follows, ‘‘ On the 25th Dec. 1878, I owe and promise 
to pay G, with legal interest, the sum of &c. this 21st Oct. 1871,’” 
bears interest from its date. Gholscn v. King, 162. 


Se Contract 12; Judge’s Charge 5. 


INTERLOCUTORY ORDER—See Practice 40. 


IRREGULAR JUDGMENT--See Practice 13, 14, 27, 28, 29, 48, 44, 45. 


IS3U ES—See Vontract 13; Practice 20, 22, 23, 52, 59. 


JOINT OBLIGORS—See Contract 20. 


JUDGE'S CHARGE : 


1. 


- Itisthe duty and privilege of the jury to determime what is 


The failure of a Judge to recite the testimony in his charge to 
the jury is not error. where it was agreed by the counsel on 
both sides that the testimony need not be recapitulated. Wise- 
man v. Penland. 197. 


On the trial of an action involving the validity of a deed of 
trust only as to certain personal property therein conveyed, 
when the deed included both real and personal property ; i 
was held to be error to submit to the jury an issue as to its 
validity in regard tothe real estate, Gidney v. Logan, 214. 

In such case, the Court below should have excluded from its 
charge to the jury, all consideration of any provision in the 
deed affecting the real estate. Ibid. 


























the testimony in a cause as well as its weight and reliability ; 
Therefore, when upon the disagreement of counsel as to what 
was testified by a witness, the Court stated that both the 
counsel were wrong, and added that he would so recapitulate 
the testimony that “it would be moral perjury for a juror to 
accept the statement of defendant’s counsel,” Held, to be an 
invasion of the province of the jury, and entitles the defen- 
dant to a venire de novo. State v. Sykes, 618, 

A charge is erroneous which, in attempting to describe the 
offence of obtaining a signature by false pretences, as declared 
in Bat. Rev. ch. 32, § 67, omits todirect attention to the fraudu- 
lent intent of the defendant as a necessary ingredient of the 
crime. State v. Austin, 624. 


While, in the absence of a prayer for instructions from counsel, 
omission of the Judge to charge in a particular way is not as— 
signable for error, yet, if he should undertake to state thelaw, 
and in so doing, should neglect to mention an essential con- 

' gtituent of the offence charged, the defendant if convicted is 
entitled to anew trial. J bid. 


A failure of the Judge to instruct the jury, preparatory to a 
short adjournment pending the trial of a capital case, that they 
should not discuss the case among themselves or with third 
parties during the recess of the Court, is not sufficient cause 
for a new trial, where it does not affirmatively appear that an 
improper verdict resulted from such omission, or, at least, 
that the jury were tampered with. State v. Edwards, 648, 


See Contract 5, 19; Evidence 2, 20; Practice 53. 


JUDGMENT : 


LL 


2. 


3. 





A judgment, in the absence of proper proof of fraud, must be 
presumed to have been fairly and regularly taken. Wiseman 
v. Penland, 197. 


An agreement to take part of a debt in payment of the whole 
was nudum pactum before the act of 1874-’75, ch. 178, and 
where one pays a certain sum upon a contested debt in com- 
promise thereof in case it shall afterwards be established, a 
finding by the jury that it never existed will entitle the payor 
toa judgment of restitution for the money advanced by him. 
Fickey v. Merrimon, 585. 

Where counsel on both sides agree that the clerk may take the 
verdict of a jury, and afterwards such agreement is rescinded 
with notice to the clerk but not to the presiding Judge, a 











judgment of the Court, rendered in ignorance of such rescision, 
is not irregular. Ibid. 

See Bankruptcy 1; Contract 20; Guardian and Ward 2; Parties 
4; Pleading 4; Practice 10, 12, 13, 14, 31, 41, 48, 44, 45. 


JURISDICTION : 


1, 


o 





Where an action in the nature of a creditor’s bill was brought 
by the plaintiff (a creditor of defendant’s testatrix) to the Su- 
perior Court at term time, under § 6, ch. 241, Laws 1876-7, and 
after the institution of the action the defendant commenced a 
special proceeding in the Probate Court for the sale of the land 
of the testatrix for assets ; Jt was held, that the Superior Court 
had acquired jurisdiction of the matter, and that the defend- 
ant should be restrained from further proceedings in the Pro- 
bate Court. Haywood v. Haywood, 42. 

Under Bat. Rev. ch. 45, § 73, and Laws 1876-7, ch. 241, § 6, 
there is not a conflict of jurisdiction between the Probate and 
Superior Courts in regard to the settlement of estates but the 
jurisdiction is concurrent. bid. 

When there are Courts of equal and concurrent jurisdiction, 
that Court possesses the case in which jurisdiction first at- 
taches. Ibid. 

Prior to the act of 1876-7, ch. 251, a Justice of the Peace had 
no jurisdiction in cases of tort. Krider v. Ramsay, 354. 


Under the constitution, art. IV § 12, and the acts of 1876-7, ch. 
241 § 6, the Superior Court in term time has original jurisdic 
tion to hear complaints against executors and administrators, 
demanding an account cf their dealings and a settlement with 
the legatees or distributees. Bratten v. Davidson, 423. 

Where an administrator fails to exhibit in Court his final ac- 
count at the end of two years from his qualification, the dis— 
tributees may bring suit upon his bond toa regular term of 
the Superior Court, alleging such failure as a breach, and 
calling for an account, without first seeking the account in 
the Probate Court. bid. 

Courts of Probate have no power to provide for the payment 
of the debts of a lunatic contracted prior to the lunacy. Smith 
v. Pipkin, 569. 

Where the existence of a debt, alleged to be due from a lunatic, 
is denied, a Court of Probate has no jurisdiction to try the 
question of debt or no debt. bid. 


Under Acts 1876-7, ch. 241, § 6, the Superior Courts have con- 























current jurisdiction with the Courts of Probate over lunatics 
and their estates. Ibid. x 

See Indictment 2; Practice 36, 37; Probate Court 2, 3, 4, 5, 6; 
Trusts 1. 


JURY: 


A statute exempting members of a fire company from jury duty 
in general, does not operate to discharge them from service as 
talesmen. The object of the law is to afford them leisure for 
the performance of their duty as firemen; and when their 
presence in Court demonstrates that their services are not re- 
quired in the line of their employment, the reason of their ex- 
emption ceases. State v. Willard, 660. 


See Evidence 6 ; Judge’s Charge 4; Judgment 2; Practice 14, 15, 


22; Trial 1. 


JUSTICE OF THE PEACE—See Jurisdiction 4; Practice 36, 37. 


LANDLORD AND TENANT: 


1, 












One, at the time under a disability to contract, who enters 
upon land by permission of another claiming and acknowl- 
edged to be the owner, must return the possession to such 
owner as a condition precedent to denying his title. Wilson 
v. James, 349. 


Where, in an action under the Landlord and Tenant Act, it 
appeared that the defendant, a slave, in 1863 entered into pos- 
session of the locus in quo as the tenant of plaintiff, and in 
1865 refused to pay further rent and disclaimed being the 
plaintiff’s tenant ; Jt was held, that he was estopped to deny 
the plaintiff’s title, and that plaintiff was entitled to recover 
1bid. 
If there are no covenants in a lease against sub-letting, the 
lessee may underlease, and if the under-tenant commits no 
br each of the covenants between the lessor and the lessee 
which would work a forfeiture of the lease and authorize an 
entry and dispossession of him by the lessor, an entry upon 
the land demised to the undertenant and a dispossession of 
him by the lessor is a trespass. Krider v. Ramsay, 354. 
Where a tenant for years, after sub-letting to a third party, 
and before the underlease has expired, surrenders to the land- 
lord, the latter is guilty of a trespass in entering upon the sub- 
lessee. Ibid. 








In cases of sub-letting such as the above, there is no privity 
of estate or contract between the lessor and the under-tenant; 
and therefore, no action in substance ex contractu can be 
maintained for a wrongful entry by the landlord. Ibid. 


A mortgagor of land left in possession (or his assignee) has the 
right to appropriate the profits arising therefrom to his own 
use, or to lease to another and take the accruing rent ; and 
this right ren.ains until divested by some positive interference 
of the mortgagee ; 

Therefore, where the plaintiff (assignee) agreed to sell said land 
to the defendant who was let into possession, and upon default 
of payment of the purchase money the plaintiff elected to 
treat the defendant as a tenant at a certain sum for rent, as 
provided in the contract of sale ; and afterwards, the mort- 
gagee sold and conveyed the land under a power in the deed 
to pay the original debt secured thereby ; 


Jt was held, in an action for the rent, that defendant's occupa- 


tion by the election of plaintiff was changed from that of ven- 
dee to that of lessee. and that the plaintiff was entitled to 
recover. Dunnv. Tillery, 497. 

Held further, that the incapacity of plaintiff to make title to the 
iand exonerated defendant from the payment of the purchase 
money. Ibid. 


See Adverse Possession 4. 


LARCENY—See Indictment 7. 


LATENT AMBIGUITY—See Deed 3. 


LEASE—See Landlord and Tenant. 


LEGACY AND LEGATEE : 
1. 





Where a testator bequeathed to certain of his children a fund 
arising from a policy of insurance which belonged to them all 
equally, and direeted that in the event the fund should be 
used in the payment of his debts, the bequest should be made 
good out of his land, and the residue of the land divided 
among all his children -equally, thereby putting the children 
not included in the bequest to an election-between their inter- 
est in the insurance money and their claim to the land under 
the will ; Jt was held, that they were entitled to an account to 
ascertain how much of the insurance fund had been applied 
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to the payment of the debts before they could be compelled to 
make their election. Weeks v. Weeks, 77. 


2. Parties put to an election between land and another fund, have 


no right to call for a sale of tho land to ascertain its value be- 
fore making their election ; they must rely upon their own 
judgments. bid. 


See Counterclaim 2; Executors and Administrators 2, 15, 21, 


22; Will 3. 


LEGISLATIVE POWER—See Statute of Limitations 4. 


LIEN—See Executors and Administrators 7. 


LIS PENDENS—See Pleading 2. 


LOST RECORDS—See Parties 5; Pleading 7. 


LUNATIC—See Jurisdiction 7, 8, 9. 


MALICE—See Injunction 3. 


MARRIAGE—See Husband and Wife, 


MISTAKE—See Boundary 5; Practice 9, 26. 


MONEY PAID TO ANOTHER’S USE—See Contract 27. 


MORTGAGE: 


1. 


The registration of a mortgage deed executed without the State, 
the execution whereof is not proved according to law, (Bat. 
Rev. ch. 35, § § 7, 8,) is ineffectual to pass title against credi- 
tors or subsequent purchasers for value. Todd v. Outlaw, 235. 
Such registration does not have the effect of actual or con- 
structive notice of the existence of the mortgage deed, so as to 
affect a subsequent purchaser for value. Jbid, 

A mortgage deed, defectively registered, does not create an 
equity in the mortgagee which follows a deed from him and 
attaches itself to the legal estate in a subsequent purchaser 
from the mortgagor. Ibid. 

A mortgagee is a purchaser for value, and whether the con- 
sideration is adequate or not will not affect the legal title + 











10. 


11. 








Therefore, where the plaintiffs took a mortgage from A to 
secure future advancements, there being a prior mortgage to 
B, the defendant’s grantor, defectively registered ; Jt was held, 
that if after the execution of plaintiff's mortgage, and before 
they had made any part of or all the advancements stipulated, 
they had been fixed with notice of defendant’s equity, any ad- 
vancements subsequently made by them would have been made 
at their peril ; but if they were unaffcted with notice before 
they paid out their money, their legai title must prevail as a 
security for re-payment. Ibid, 

A deed by the mortgagor in possession to a third party, with 
notice of the mortgage, conveys only the equity of redemp- 
tion, and does not pass such a colorable title as may ripen by 
possession into an absolute legal estate. Parker v. Banks, 480. 


Registration of a mortgage is notice to all purchasers from the 
mortgagor subsequent to such registration. Ibid. 


Where a mortgage is given to secure several notes falling due 
at different times, the possession of the mortgagor or his as- 
signee is not to be deemed hostile to the mortgagee until the 
maturity of the last note. Ibid, 


Mere knowledge on the part of the mortgagee, that the mort- 
gagor bas conveyed an absolute estate in the mortgaged pro- 
perty to a third party, does not estop the mortgagee from. 
asserting at any time his legal rights against such third party. 
Ibid. 

While it is a general rule that a power of sale under a mort- 
gage deed must be executed by the mortgagee in person, yet 
if such sale be conducted by the attorney of the mortgagee 
who subsequently ratifies the same by making the necessary 
deed for the property, the mere fact that the sale was con- 
ducted by the attorney in the absence of the mortgagee will 
not invalidate the title derived thereby. Jbid. 


Where a mortgage deed directs a cash sale upon default of the 
mortgagor he can not be heard to complain that the mortgagee 
sold on credit and made title to the purchaser, as such sale and 
conveyance extinguish the mortgage debt to the extent of the 
purchaser’s bid. Ibid, 


Where one partner executes a mortgage on a stock of goods to 
secure payment of his share in the purchase of the same, and 
upon a subsequent dissolution of the firm and sale of its effects 
by a receiver, the purchaser acquires title subject to the right 
of the mortgagee to his proportionate share of the assets. The 
mortgagor is also a creditor of the firm as to any amount ad- 

















vanced by him after the date of the mortgage. Burbank v. 
Wiley, 501. 
See Hushand and Wife 9; Indictment 6 ; Practice 57, 58. 


MORTGAGOR AND MORTGAGKE—See Adverse Possession 4; Evi- 
dence 14, 15; Landlord and Tenant 6; Mortgage. 


MOTION IN THE CAUSE—See Practice 5, 8, 9, 13, 56. 
MOTION TO ISSUE EXECUTION—See Bankruptcy 2. 
MOTION TO VACATE JUDGMENT—See Practice 43, 44, 45. 


NEW PROMISE—See Bankruptcy 6. 





NEW TRIAL—See Judge’s Charge 6, 7; Practice 20, 21, 23, 55. 


NOTE : 


1, A note, executed by a distributee to the administrator of an 
estate and expressed on its face to be for money loaned, but 
which was in truth executed to secure money advanced in part 
payment of his distributive share, is not rendered illegal by 
the fact that the money was applied to the purchase of a sub- 
stitute with the knowledge of the administrator. Williams v. 
Williams, 411. 


NOTICE—See Contract 1; Counterclaim 1; Fxecutors 1, 7; Mortgage 
2, 4, 5, 6, 8; Pleading 2; Practice 9, 21, 28. 


NUISANCE—See Indictment 3. 
NULLITY—See Executors 13, Indictment 1. . 
NUL TIEL RECORD—See Practice 11. 
OBLIGORS—See Contract 20. 
OFFICIAL BOND: 
1. Inan action for breach of an official bond, where it appeared 


that the officer, being re-appointed to the office, had renewed 
his bond in the same amount and with the same sureties, and 











OWNERSHIP—See Indictment 10, 11. 





PAROL AGREEMENT—See Contract 23, 24. 


the plaintiff declared upon and alleged a breach of both bonds, 
and the defendant demurred for a misjoinder of causes of ac- 
tion ; Held, that the demurrer was properly overruled. Mat- 
thews v. Copeland, 493. 


Where a clerk and master sold certain land under decree of a 
Court of Equity and had collected only a part of the purchase 
money, when in 1868, under C, C. P. § 142, he delivered to his 
successor in office (the clerk of the Superior Court) all the 
papers, &c., in the case; and thereupon, by consent of the 
parties, the papers, &c., were re-delivered to him to be pro- 
ceeded with and collected ; Jt was held, that upon his delivery 
of the papers, &c., to the Superior Court clerk, his official 
duties, powers and liabilities ceased, and the sureties on his 
official bond were not liable for anything thereafter done by 
him. Gregory v. Morisey, 559. 


Where, in such case, gold bonds had been taken for the pur- 
chase money and the clerk and master had collected a portion 
of them, part in currency and part in gold by consent of par- 
ties, who received from him whatever he collected, whether 
currency or gold ; Jt was held, that from the whole amount of 
his receipts while clerk and master should be deducted the 
amount of his commissions and his disbursements during that 
time ; that the sureties on his bond were liable for the amount 
of the balance due (with twelve per cent interest from the 
date of the summons) in currency, with the addition of the 
present premium on gold, on that part of the said balance due 
on hig gold collections and disbursements. Ibid. 


In such case, the clerk and master will be liable for the amount 
due from the sureties as above, and also for his subsequent col- 
lections, less the amount of his disbursements and commis- 
sions with twelve per cent interest from date of summons. 
Ibid. 

The rule that a dishonest agent should not be allowed commis- 
sions is too rigid for application in this case, there being no 
facts stated which would make such rule applicable. J did. 
See Husband and Wife 12; Pleading 3 ; Superior Court Clerk. 


OV ERRULED—Stone v.- Mashall, 7 Jones 300 (See Morris v. Pearson, 


253). 
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PAROL EVIDENCE—See Deed 1, 3, 9; Evidence 5; Practice 11. 





PARTIES : 


| % 


1. 





Where there are several parties defendant to an action pending 
in the Superior Court, and one of them is a non-resident, a 
motion by such defendant to remove the action to the United 
States Court (under U. S, Rev. Stat. § 639) will be granted, if 
the other defendants are not necessary parties and a full and 
final determination of the matter can be had without their 
presence in Court. Swann v. Myers, 101. 


In an action to recover land, in the possession of M, a non- 
resident defendant, who claimed the legal estate therein, 
where the plaintiffs alleged that the co-defendants of M were 
their trustees and held the legal estate in the land for their 
use ; Ji was held, that the co-defendants of M were not neces- 
sary parties defendant, that their interest in the land, if any, 
was adverse to M, and that they were substantially plaintiffs ; 
and that the action, on motion of M, should be removed for 
trial to the United States Court. Ibid. 


The county treasurer is the proper plaintiff in an action on the 
bond of a Superior Court clerk to recover money collected by 
him as taxes on suits. Hewlett v. Nutt, 263. 


Where a defendant in a civil action dies after verdict and be- 
fore judgment, the plaintiff is entitled to a judgment without 
waiting to make the personal representatives or heirs of the 
defendant, as the case may be, parties to the action. Beard v. 
Hall, 506. ‘ 
It seems that all persons whose estates may be affected by a 
proceeding to restore lost records, should be made parties. 
Cowles v. Hardin, 577. 

See Practice 10, 15; Supplemental Proceedings 3; Vendor 2; 
Witness. 


PARTNERSHIP—See Mortgage 11. 
PEN ALTY—See Statute of Limitations 2. 
PENDENCY OF ACTION—See Practice 33, 34. 


- PERJURY: . 


An indictment against a defendant for perjury assigned in an 
oath taken by him in a bastardy proceeiing entitled, ‘‘ The 














4, 


State on relaticn of M v. B,” which refers to the same as con- 
stituted ‘‘ between the State and the said B” and as it appear— 
ed on the minute docket, sufficiently sets out the substance of 
the record and identifies the case. ‘tate v. Brown, 642. 


In such case, where it appeared that the defendant swore he. 
was not the father of the child and had not had sexual inter- 
course with its mother; whereas the mother swore that he 
was the father, aud other witnesses proved the defendant’s 
confessions that such intercourse had taken place about five 
months before the birth of the child; Zt was held, that the 
false evidence was material, and warranted a verdict of guilty- 
J bid, 


PLEADING : 
1, 


In an action before a Justice of the Peace on a promissory 
note, an exhibition of the same accompanied with a statement 
that a specified sum is due thereon, which the plaintiff seeks 
to recover, is a sufficient complaint. Evans v Williamson, 86 


A party to an action who desires to claim the protection of a 
notice by lis pendens, must in his pleadings specifically set 
foita and claim the benefit of such plea. Todd v, Outlaw, 235. 
A complaint by the board of commissioners upon the official 
bond of a county tax collector, alleging a default of payment 
t2 the county treasurer is demurrable if it fails to set forth 
direct'y and positively, and not by way of recital merely, that. 
the treasurer improperly neglects or refuses tosue. Com’rs 
of Pender v. McPherson, 524. 


Where a plaintiff fiked his complaint in an action at the ap- 
pearance term with a verification substantially in the form 
prescribed by C. U. P. § 117, and the defendant filed an answer 
thereto without such verification ; Held, that the plaintiff on 
motion was entitled to judgment, as for want of an answer. 
Alspaugh v. Winstead, 526. 


A complaint (or declaration) which merely states a conclusion 
of law, and not the facts from which that conclusion is de- 
rived, is demurrable both at common law and under the C. C. 
P. ; Hence, a complaint which simply alleges that the defen- 
fendant is indebted to the plaintiff and that the debt has not 
been paid, is subject to demurrer as not stating a sufficient 
cause of action. Moore v. Hobbs, 535. 

If a declaration (or complaint) in debt be upon simple contract, 
the.consideration must be set forth with the other facts. If it 
be upon a specialty, the specialty must be set forth and that 
imports a consideration. Ibid. 
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In a special proceeding under an act of assembly to restore cer- 
tain records lost by fire or other casualty, it is necessary to 
conform exactly to all the terms prescribed by the statute; and 
where such statute directs that the complaint of the petitioner 
‘*shall be sworn to as in other actions,” the want of a proper 
verification is a fatal defect, for which judgment will be ar- 
rested. Cowles v. Hardin, 577. 
In such a proceeding an affidavit by the agent of the petitioner 
that the facts set forth in the complaint “are true to the best 
of his knowledge, information and belief,” is an insufficient 
verification. Ibi... 
See Contract 2, 3, 21; Counterclaim; Executors 14; Official Bond 
1; Practice 11, 12, 31, 34, 36, 46, 52; Statute of Limitations 1. 


POSSESSION—See Adverse Possession 1; Mortgage 5, 7; Praotice 21. 


PRACTICE: 
1, 


Where the Court balow continued an action, the pleadings rais- 
ing issues to be tried either by a jury or by the Court, and the 
Court holding that a trial could not then be had ; Held, not to 
be error. Jsler v. Dewey. 1. 


The affirmative of an issue ‘ Did plaintiff's testator pay or pur- 
chase the note” in suit, is upon the plaintiff. Hudson v. Weth- 
erington, 3. 

The rule that a party alleging an affirmative is bound to prove 
it, means the affirmative of any matter the truth of which is 
essential to his cuse. Ibid. 


Where the Court below ruled that the affirmative of the issues 
was upon the defendant and required him to open the case by 
introducing evidence and then allowed the plaintiff to open 
and conclude the argument, he having also introduced evi- 
dence; Held, to be error. Ibid. 


A party can not resort to a new action where the relief de- 
manded can be obtained by motion or proceeding in the original 
action; Therefore, where land belonging to an infant was 
sold by a clerk and master under decree of a former Court of 
Equity, and the note for the purchase money was executed to 
him as guardian, (he having become guardian of the infant 
after the sale), and on settlement the note was thereafter trans- 
ferred to the ward ; Jt was held, that the ward could not bring 
an action upon the note and to sut ject the land to its payment, 
but was limite | t» her remedy by motion in the original cause ; 
and this is so, 1 o;withstanding the fact t! at the original cause 














10. 


was never docketed pursuant to C. C. P. § § 400, 401. Lord v. 
Beard, 5. 

Where land belonging to an infant was sold by a clerk and 
master under decree of a Court of Equity which directed title 
to be retained until the payment of the purchase money, and 
a note for the purchase money was executed by the purchaser 
to the clerk and master as guardian of the infant (he having 
become guardian subsequent to the sale) who thereupon made. 
title to the purchaser ; and thereafter strangers to the decrees 
made in the original cause became bona fide purchasers of the 
land with notice of the non-payment ef the purchase money 
by the original purchaser at the Master’s sale; and the note 
on settlement with the guardian had become the property of 
the ward ; Zt was held, that the ward could not maintain a sep- 
arate action against the purchasers of the land to subject the 
same to the payment of the note, but was limited to her reme- 
dy by motion in the original cause, Lord v Merony, 14. 


Land sold under decree of Court remains in custodia legis until 
the final disposition of the case by payment of the purchase 
money and execution of title by the regular order of the Court, 
and all who claim title, mediately or immediately, through the 
first judgment of the Court and before the final disposition of 
the cause, must claim subject to the rights of the parties to the 
original suit, and to the orders of the Court made or to be 
made in that suit. Ibid. 

A party to an action seeking relief against a judgment render- 
ed therein, must do so by motion in the original action ; lie 
can not maintain a separate action. Askew v. Capehart, 17. 


A motion under C., C. P., § 183, to correct errors and mistakes 
in a judgment must be made within one year after rendition of 
the judgment ; the law presumes that every party to an action 
takes notice of all that occurs in the progress of the action 
and of the judgment rendered. Ibid. 

Where the plaintiffs claimed as assignees of M, and failing to. 
prove the assignment by reason of technical difficulty, ob- 
tained leave to have M. brought in as a party plaintiff, and the 
jury found for the plaintiffs, the ju¢gment should have been 
in favor of M to the use of the other plaintiffs, the real parties 
in interest. March v. Verble, 19. 


(The Court suggests that in a case of radical amendments like the 





above, either the defendant should be allowed a mistrial, or 
the plaintiff should be taxed with such costs as may be pre— 
sumed to result from the change in the character of theaction.) _ 
Ibid, 
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17, 
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The plea of nul tiel record is tried by the Court upon an inspec- 
tion of the record itself, and when the record is regularly cer- 
tified by the proper officer, it cannot be explained by parol, but 
is conclusive upon this plea. Harrell v. Peebles, 26. 


Where, upon a sci. fa. to enforce a judgment, the defendant 
pleads nul tiel record and the Court finds the issue in favor of 
the plaintiff, such finding is not conclusive as to the validity of 
the judgment denied, but only as to its existence. Ibid, 


An irregular judgment may be impeached and set aside on 
motion within any reasonable time upon parol proof that it 
was not rendered according to the course of the Court. Har- 
rell v. Peebles, 26. 


Where issues of law and fact are joined in term time before a 
Court and jury, and afterwards, by consent of counsel, the 
case is withdrawn from the jury, the facts being agreed upon, 
and the questions of law left open for His Honor’s decision 
during the session of his Court in a neighboring county, a 
judgment rendered at such last named Court in the absence 
of counsel and without argument or briefs filed, and not com- 
municated to the defeated party until six months after its 
rendition, is not irregular, but is conformable to the present 
practice and to the provisions of the Constitution, Art. IV § 
22, and C. C, P. § 315. Ibid. 


Where the record in such case states that a jury was duly im- 
pannelled and found all issues in favor of the plaintiff, upon 
which the judgment in question was rendered, any party in 
interest is entitled to have such record amended and made to 
speak the truth. Jbid. 


It is not contemplated, under 0. C. P. § 192, that a separate ac- 


tion shall be brought upon an injunction bond ; the damages 
sustained by reason of the injunction shall be ascertained by 
proper proceedings in the same action, by reference or other- 
wise as the Judge shall direct. N. C. Gold Co. v. N. C. Ore 
Co., 48. 


It is not error for the Court below to direct that issues of fact, 
raised by exceptions to the report of a referee appointed to 
ascertain the damages sustained by reason of an injunction, 
be submitted toa jury. Ibid. 

It is not error for the Court below to set aside a reference for 
the statement of an account, after the report has been made 
and exceptions filed, and proceed to try the case; such action 
is a matter of discretion and not reviewable by this Court. 
Bushee v, Surles, 51. 











21. 


24, 


26. 


8 





Nor, in such case, is the exercise of the discretionary power of 
the Court below in refusing to allow the defendants to amend 
their answer, reviewable by this Court. Ibid, 


Where the issues submitted to the jury on the trial in the 
Court below were confused, it was not error to set aside the 
verdict and order a new trial. Tankard v. Tankard, 64. 


Where in an action to recover land, the replication of the 
plaintiff admitted the open and notorious possession of defen- 
dant’s ancestor when plaintiff purchased, and on the trial the 
jury found that defendant’s ancestor had certain equitable 
rights against plaintiff’s vendor, and also found that the plain- 
tiff was a bona fide purchaser for value without notice ; Jt was 
held, that the possession of defendant’s ancestor was actual 
notice to plaintiff of his equities in the land, and that the facts 
submitted and the findings of the jury were inconsistent and 
contradictory, and a new trial was properly ordered. Ibid. 


It is the constitutional right of every litigant to have the issues 
of fact joined in the progress of his cause determined by a 
jury, except where he voluntarily waives the privilege; and 
therefore a compulsory reference of such issues to the deter- 
mination of a single person is error. Bernheim v. Waring, 56. 


If the Judge to whose decision are referred both the law and 
the facts of a case under C. C. P. § 240 should fail to find the 
facts fully and distinctly, so that his conclusions of law can 
not be reviewed on appeal, the case will be remanded for a 
fuller finding on the facts. Straus & Co. v. Beardsley 59. 


It is the duty of an appellant excepting to the rejection of evi- 
dence to set forth the evidence offered, so that the appellate 
Court may judge of the propriety of its rejection. Ibid. 


A Court of Equity will not disturb a sale of land for division, 
made by a commissioner of the Court, after a decree of con- 
firmation merely because of an advance offered in the price ; 
Aliter, if an advance of ten per cent is offered before confirma- 
tion. Blue v. Blue, 69. 


Generally, such a sale will not be set aside after confirmation 
except upon the ground of fraud, but “ fraud” should here be 
understood in its largest sense as including those cases of ac~ 
cident, mistake and surprise of which it is unconscientious to 
take advantage. Jbid. 


In order to acquire such sanctity as will make it inviolable ex. 
cept for the causes above set forth, a judgment or decree must 
be regularly rendered according to the course and practice of 
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the Court. An irregular judgment is entitled to no such pro- 
tection. bid, 

A judgment confirming the report of a commissioner selling 
for division rendered without notice to the parties in interest 
to come in and oppose the same if so advised, 1s an irregular 
judgment and may be vacated on motion. I bid. 


Except in the case of an order merely formal and of course, a 
Probate Court has no power, on its own motion and without 
application from any party in interest, to make any order in an 
action. Such order is irregular and voidable, if not void. Ibid, 
A Court of Equity will set aside a judicial sale for division 
when it appears, (1) that the commissioner to make the sale 
sold for cash instead of on credit as he was directed by the 
Court to do, and (2) that there was a grave mistake as to the 
area of the land, common to all parties. did. 

A judgment declaring expressly or impliedly certain facts as 
admitted by the pleadings, can only be reviewed (if at all) upoa 
some direct proceeding instituted for that purpose. Weeks v. 
Weeks, 77. 


No Court has power to order a sale of land except where it is 
bound by some trust, or the like ; or when the power is given 
by statute. Ibid. 


The fact of the pendency of another action or proceeding in- 
volving the same controversy between the same parties as the 
one under consideration must appear of record by plea, answer 
or demurrer before this Court will notice it. Smith v. Moore, 
82. 


34. If twoactions are between the same parties for the same cause, 


35 





and the first is so constituted as to afford complete relief to 
all the parties, the second is unnecessary, and must be dis- 
missed. 


If a final decree has been entered in the first, this would bar a 
new action, or even a motion in the same action, until the 
decree is impeached or vacated for cause. . 


If the allegations in the second action should set forth the sub- 
stance of the pleadings in the former, and disclose facts call- 
ing for the same measurs of final relief as in the first action, 
and nothing more is demanded, such pleading is demurrable. 
Ibid. 


Jt seems that there i; no means kaown to our practice of hold- 


ing a commissicnsar appointed to make a judicial sale pecu— 
eve gee for the money collected by him; except by 
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40. 


41. 


42. 


an action instituted by the parties entitled tosuch money. 
Ibid. 

The title to real estate can not be drawn into controversy by 
the defendant on a trial in a Justice's Court except by deliver- 
ing to the Justice an answer in writing showing that such title 
will come in question. Evans v. Williamson, 86. 


The reference in the constitution (Art. IV § 27) and Battle’s 
Revisal (ch. 63 § § 16, 18) to controversies respecting the title 
to realty is, probably, meant to te applied only to those cases 
where the defendant sets up title in himself, and not where 
he alleges title in a stranger for some collateral purpose ; 
Therefore, where the defendant, sued upon a promissory note, 
undertook to show, by way of establishing a failure of conside- 
ration, that it was given for timber growing upon land the 
title to which was ina third party, Sembdle, that the title to 
land was not in dispute within the purview of the constitution- 
al and statutory provisions. Ibid. 
Where on a re-hearing of a case in this Court, it appears that 
no exception to the amount of the judgment was taken in the 
Court below on the trial, nor any issue submitted to the jury, 
nor any reference asked for to ascertain what was really due, 
and no error was pointed out in regard thereto on the former 
hearing, this Court will not disturb the judgment. Dobson v- 
Chambers, 142. 
A report of a referee, in a reference under the Code, is not in 
the nature of a special verdict and conclusive as to the facts, 
but is reviewable on exceptions. Lawrence v. Hyman, 209. 


An ‘interlocutory order is always under the control of the 
Court, pending the action in which it is made. Shinn v. Smith, 
310, 

This Court will assume that the date of a judgment is the date 
of the beginning of the debt upon which it is rendered, when 
there is nothing in the record to the contrary. Hill v. Oxen- 
dine, 331, 

Where the report of a referee does not state fully and distinct- 
ly his findings on the facts. so that his conclusions of law may 
be reviewed by the Court, the case will be remanded, in order 
tbat the defect may be supplied. Norment v. Brown, 363. 


On a motion to set aside a judgment, where it appeared that 
the original summons was not signed ; that no pleadings were 
filed and no evidence of debt exhibited ; that no jury were em- 
pannelled and no issue tried at the term when judgment was 
taken ; that the entries upon the summons docket and minute 
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docket conflicted, and no attorney was marked for defendant ; 
It was held, that the judgment was irregular and should be 
set aside, although there was no allegation of fraud, and al— 
though the motion was not made within one year. Monroe v. 
W hitted, 508. 

44. Upone motion to vacate a judgment, it is the duty of the 
Court below to find the facts upon which its judgment is 
grounded, and on appeal to this Court to set them forth upon 
the record. Jones v. Swepson, 510. 


45. Where a defendant in a civil action wrote to his regular attor- 
ney who lived in Northampton county, and notitied him that 
he was summoned to appear at Fall Term, 1876, of Wayne 
Superior Court, but did not request him to attend to the case 
and took no further notice of it himself ; his attorney did not 
attend the Courts in Wayne or reply to defendant's letter, but 
overlooked the matter; and judgment by default was regu- 
larly entered, of which the defendant had actual notice in 
January, 1877 ; 

It was held, that he was not entitled on a motion made in Decem_ 
ber, 1877, to have the judgment set aside on the ground of sur- 
prise, inadvertence or excusable neglect under C. C, P. § 133. 
Hyman v. Capehart, 511. 

46. It is not in the province of a Judge to order the reformation of 
pleadings to remove defects, though upon application he may 
permit it to be done; Therefore, where on the trial of an action 
the Court below declared that the defences were inconsistent 
and contradictory, and directed the defendant to elect on 
which one he would rely and amend his answer accordingly ; 
Held, to be error. Ten’Broeck v. Orchard, 518. 

47. Where the decision of all questions both of law and fact is left 

‘ tothe Judge below under the provisions of C. C, P. § 240, his 
findings and conclusions will not be reviewed by this Court, 
unless exceptions appear to have been aptly taken, or error is 
distinctly pointed out. Chastain v. Coward, 548. 


48. Where one agrees to take a judgment against a third party in 
satisfaction of a debt, all inquiry as to the amount realized on 
such judgment is irrelevant in a suit for the recovery of the 
original debt. J bid. 

49. In order to obtain a review by this Court of proceedings in the 
inferior tribunals, the exceptions taken in the Courts below 

must be distinctly pointed out, together with the facts upon 

which they depend, This Court will not search for error 
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51. 


52. 


through obscure and voluminous records. Meckins v. Tatem, 
546. 


The only exceptions to this rule in civil causes are where there 
is a want of jurisdiction, or where, upon the whole case, it is 
apparent that the plaintiff is entitled to no relief. Ibid. 


The title to property seized under the provisional remedy of 
claim and delivery, can not be drawn into question upon an 
inquisition to ascertain the damage to the defendant where 
the seizure was irregular. Manix v. Howard 558. 


Plaintiffs alleged that defendant owed them a certain amount 
for goods sold and delivered. Defendant answered denying 
the debt and setting up a compromise between them and the 
plaintiffs’ counsel by which defendant was to pay plaintiffs 
tifty per cent of the alleged indebtedness on condition that it 
should be “established.” The plaintiffs replied, reaffirming 
the contract and alleging that the debt was to be ‘‘ establish- 
ed ” by an affidavit made before a proper officer, with which 
condition the plaintiffs had complied; Held, that under such 
pleadings it was not improper to submit to a jury an issue as 
to the validity of the original debt unaffected by the compro- 
mise, especially where the counsel on both sides assented to 
the framing of the issue. Fickey v. Merrimon, 585. 


58. Plaintiffs alleged a sale to defendant in person, which de- 


fendant denied. On trial plaintiffs’ counsel, upon suggesting 
that the sale was good, whether made to defendant or his 
agent, was interrupted by the defendant’s attorney who in- 
sisted that the plaintiffs’ witness testified to a sale direct to the 
defendant; whereupon the Judge inquired,—‘‘ Does the 
record show this?” Upon plaintiffs’ counsel’s assent, the 
Judge demanded, ‘‘ How then do you argue that they were de- 
livered to an agent?” Counsel replied, ‘‘ The deposition of S. 
G. M, will fix that,” upon which His Honor said, “ Very well; 
proceed;” Held, that the transaction was not an intimation of 
an epinion by the Judge under the act of 1796 forbidding the 
expression of an opinion by him upcn the facts of the case. 
Lbid. 

It is not within the privilege of counsel in argument to a jury, 
to use language calculated to humiliate and degrade the oppo- 
site party in the eyes of the jury and bystanders, particularly 
when he has not been impecched. Codle v. Codle, 589. 


- Where, on the trial below, a witness for plaintiff had been im- 


weached by the tsstimony cf defendant and plaintiff’s counsel 
said in addressing the jury ‘‘that no man who lived in de- 
fendant’s neighborhocd could | ave anything but a bad charac- 
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ter ; that defendant polluted everything near him, or that he 
touched ; that he was like the upas tree shedding pestilence 
and corruption all around him ;” Held, that the defendant was 
entitled to a new trial. Ibid, 


56. Where land was sold under decree of a Probate Court and 
notes secured by mortgage On the land taken to secure the de- 
ferred payments, the only remedy for their collection is by 
motion in the cause in the Probate Court ; an independent ac- 
tion on the notes can not be sustained. Hoff v. Crafton, 592. 


57. Insuch case, an order by the Probate Court to collect the 
notes by a sale of the mortgaged premises is not in any sense 
a proceeding to foreclose a mortgage ; it is simply an order 
directed to its commissioner to proceed under the mortgage 
deed and convert the property into money to pay the debts 
secured. Ibid. 


58. In such case, the terms of sale prescribed in the mortgage 
deed can not be changed by the Court without the consent of 
all parties interested. Did. 

59. Where, in such case, there was aconflict in the Probate Court 
as to the ownership of the notes and issues in regard thereto 
were ordered to be made up and sent to the Superior Court for 
trial, and thereupon the case was carried by appeal to the Su- 
perior Court ; Jt was held to be error for the Superior Court 
to remand the case tothe Probate Court without trying such 
issues: they should have been passed on and decided and then 
the cause should have been remanded tothe Probate Court to 
be proceeded with and closed. Ibid. 


60. The refusal of the Court below to allow counsel to comment e 
on irrelevant matter is not assignable for error, even though 
the refusal be based upon invalid reasons, State v. Parrott, 
615. 
See Contract 9, 15; Injunction 2; Judgment 2, 3; Parties 1, 2; 
Probate Court 1. 


PRACTICE IN SUPREME COURT—See Contract 9; Practice 33, 38, 
41, 47, 49, 50. 


PRIVILEGE OF COUNSEL—See Practice 54, 55. 


PROBABLE CAUSE—See Injunction 3. 
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PROBATE COURT. ; 

1. Am application to the Probate Court to incorporate into the 
record of a will an agreement between the executor and the 
other parties interested under it, that the former, in consider- 
ation of a promise by the latter to forbear resisting the pro- 
bate thereof, would pay certain legacies and a sum additional, 
which should be a charge on the land of the testator, is irreg- 
ular. Gardner v. Anderson, 24. 

2. The Probate Court has jurisdiction of claims for legacies, but 
not of claims founded on contract. Ibid. 

3. Petitions to sell real estate for assets by executors or adminis- 
trators must be filed in the Probate Court. Wood v. Skinner, 
92. 

4. When issues of fact are raised on such petitions, it is the duty 
of the Probate Court to transfer the trial thereof to the Supe- 
rior Court in term time where all the questions, both legal 
and equitable, can be settled. Ibid. 

5. The Probate Court has original jurisdiction of a proceeding to 
remove an executor. Barnes v. Brown, 401. 

6. When, in the course of such a proceeding, it appears inferen- 
tially that the executor has become a bankrupt since the death 
of his testator, and when it is clearly shown that he is the 
owner of no property above his exemptions, that he has neg- 
lected for six years to file in the proper Court an inventory or 
return of any sort, and has failed to convert the personal prop- 
erty into money for the payment of debts, it is the duty of the 
Probate Court, upon the application of judgment creditors, to 
require such executor to give bond for the faithful discharge 
of his duties, and in default of such bond, to remove him from 
his office. Ibid. 

See Guardian and Ward 1; Jurisdiction ; Practice 29, 56, 57, 59. 


PROBATE OF DEED—See Registration 2. 


PROCEEDING TO DRAIN LAND: 
1, Under ch. 222, Laws 1876-7, proceedings to drain land must 
be commenced by summons returnable toa regular term of ' 
the Superior Court. Bunting v. Stancil, 180. 
2. The provisions of ch. 142, Laws 1876-7, are repealed by ch 
222. Ibid. 
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PROCESSIONING LAND: 

1, Ina proceeding under the processioning act, Bat. Rev., ch. 91, 
it is not necessary that the processioner should sign the re- 
port of the free-holders ; it is sufficient if it appear affirmatively 
from the report that he was present participating with them. 
Britt vy. Benton, 177 

2. In such proceeding it is sufficient if a majority of the free- 
holders act. Zdid. 

3. The act for processioning land having been in operation since 
1728, the long acquiescence of the Courts raises a presumption 
of its constitutionality which, at all events, cannot be ques- 
tioned by ene who has voluntarily submitted his claim to the 
statutory tribunal for the settlement of disputed boundaries. 
J did. 


PROFANE SWEARING—See Indictment 8. 


PURCHASER : 


1, A purchaser ata sale of land for division is under no obligation 
to disclose his opinion that the area of the land is greater than 
it is described to be at the sale. Blue v. Blue, 69. 


See Bankruptcy 5; Executors 7, 13 ; Mortgage 6, 11; Practice, 
6, 7, 21; Trusts 5; Vendor 1, 2. 


PURCHASE MONEY—See Landlord and Tenant 6; Vendor 1, 2. 
QUANTUM MERUIT—See Contract 21. | 
RECITAL IN DEED—See Deed 1. 

REFEREE—See practice 16, 17, 18, 22, 23, 39, 42, 47; Trial 1. 
REFUNDING BOND—See Executors 1, 2, 

REGISTRATION OF DEED: 


1. The “Cherokee Nation ” isa territory within the meaning of 
the statute, (Bat. Rev. ch. 35,§8. Whitsett v. Forehand, 230. 

2. The certificate of the “‘ Chief of the Cherokee Nation,” under 
its great seal, that a Judge, before whom the probate of a deed 
is taken, is such Judge &c., is sufficent to entitle the deed to 
probate and registration in this State. The word “Governor” 
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, in the statute must be taken to mean the Chief Executive 
Officer of a State or Territory, having its greatseal. J bid 


See Deed 4; Mortgage 1, 2, 8, 6. 
REMOVAL OF CAUSE—See Parties 1. 
REMOVAL OF EXECUTOR—See Probate Court 5. 
REMOVAL OF GUARDIAN—See Guardian and Ward 1, 


RENTS—See Executers 20; Husband and Wife 12; Landlord and 
Tenant. 


RESERVATION OF LIFE ESTATE—See Deed 4. 
RESTORING RECORDS—See Pleading 7, 8. 


HT TO OPEN AND CONCLUDE—See Practice 4. 
RIGHT OF WAY—See Roads. 


ROADS: 

1, No appeal lies to this Court from the judgment of the Superior 

Court upon a petition to discontinue a public road, heard on 
. appeal from the action of the Board of County Commissioners. 
Ashcraft v. Lee, 34, 

2. Such proceeding is regulated by statute and the exercise of the 
power thereby granted to the county authorities is a matter 
of discretion, subject to the right of appeal to the Superior 
Court. Ibid. 

3. The mere user of a footpath or neighborhood road, however 
long the time, will not raise a presumption of its dedication to 
public use, in the absence of accompanying circumstances (as 
if it had an overseer, &c.,) from which such dedication might 
be presumed, Boyden v. Achenbach, 539. 

4. Inanaction to enforce a right of way, the complaint should 
set out how the plaintiff acquired such right, Ibid. 


&. A private action does not lie for obstructing a public way ex— 
cept for a special injury sustained by the plaintiff, 7Zdéd. 

















SALARIES AND FEES: 

The clerk of the Supreme Court is not embraced in the provision 
of ch, 247, Laws 1874-"75, directing the payment of half fees 
incertain cases. He is entitled to full fees when the defen- 
dant in a criminal action appeals to this Court. Clerk’s office 
v. Com’rs of Richmond 598. 


SALE OF LAND—See Bankruptcy 5; Legacy 2; Mortgage 9, 10; Prac_ 
tice 6, 7, 25, 26, 28, 30, 82, 56, 57; Purchaser 1. 


SEAL—See Contract 4. 

SEPARATE ESTATE—See Husband and Wife. 
SHARESIN NATIONAL BANKS—See Taxes 8, 4, 
SPECIAL PROCEEDING—See Jurisdiction 1, 2. 
SPECIAL VERDICT—See Practice 39. 


SPECIFIC PERFORMANCE—See Action to Recover Land 4; Con- 
tract 25. 


STATUTE OF LIMITATIONS: 


1. If suit be brought March 20th, 1872, on a cause of action, 
founded on simple contract, arising subsequent to August Ist, 
1860, and such action be dismissed for want of jurisdiction, in 
March, 1874, the plea ofthe statute of limitation will not avail 
against a second suiton the same cause of action begun Dec. 
Bist, 1874. Straus & Co. v. Beardsley, 59. 


2. Anaction against a clerk for the penalty of $500, prescribed 
by Rev. Code, ch. 28, § 7, if not brought within one year, is 
barred by the statute of limitations under C.C. P., § 35. Hew- 
lett v. Nutt, 263. 

8, An action or proceeding to re-open an account stated and re- 
adjust a settlement made under the supervision of a Court of 
competent jurisdiction, and sanctioned by a decree of the 
Court, must be brought within three years from the rendition 
of such‘decree, if the plaintiff (or petitioner) be under no dis- 
ability, and the case involve no equitable element improper 
for the consideration of a Court of Law. Spruill v. Sander- 
son, 466. 
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The legislature has the power to repeal or suspend. the effect 
of a statute of limitation or presumption before it operates, 
and to give such repeal or suspension a retroactive effect. 
Pearsall v.. Kenan, 472, 

The provisions of the Rev. Code, ch. 65 § 1, relative to the time 
of commencing actions, govern all cases where the cause of 
action accrued prior to the adoption of the OC. C. P., Title IV. 
Johnson v. Parker, 475. 


Seven years exclusive adverse possession of land under color 
of title will protect the occupant from the claim of the true 
owner, unless such owner be under some disability, and in 
that event, his right must be asserted within three years from 
the removal of the disability. Ibid. 


See Abandonment of Wife; Executors 6; Widow 2. 


STATUTORY EVIDENCE—See Evidence 20. 


SUBSTANTIVE EVIDENCE—See Evidence 4. 


A 


SUPERIOR COURT—See Guardian and Ward 1; Jurisdiction; Prac- 


tice 59. 


SUPERIOR COURT CLERK : 
A Superior Court clerk, who collects taxes upon suits, to an 


amount unauthorized by law, is nevertheless bound to account 
for the same to the proper county officer; and a surety upon 
his official bond is liable for his failure to do so. Hewlett v. 
Nutt, 263. ; 


See Official Bond 2; Statute of Limitations 2. 


SUPREME COURT CLERK—See Salaries and Fees. 


SUPPLEMENTAL PROCEEDINGS : 


1, 


2. 


Proceedings supplemental to execution lie against a private 
corporation created by a special act of the legislature and or- 
ganized for purposes of the private gain of its share-holders. 
La Fountain v. Southern Underwriter’s Association, 514. 


A creditor of such corporation, when the same is insolvent, is 
not compelled to pursue the remedy provided in Bat. Rev. ch. 
26, $22. (Whether the provisions of that section are manda- 
tory in regard to corporations created under the general law— 


Quere?) Ibid. 
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8. Creditors not parties to a supplemental proceeding are not en- 
titled to share in any of the benefits arising therefrom. bid. 


SURETY AND PRINCIPAL.—See Contract 16, 17, Executors 1, 4; 
Guardian and Ward 2, 4; Official Bond 1, 8, 2, 4; Superior 
Court Clerk; Trusts 3. 


TALESMAN—See Jury. 


TAXES AND TAXATION : 

1. The tax ,prescribed by Rev. Code, ch. 28, § 4, on indictments, 
civil suits, &c., is not a tax within the meaning of the revenue 
act of 1858-59. which repealed all taxes not therein imposed ; 
nor is it a tax within the meaning of the constitution, Art. V, 
§ 3, which requires taxes to be equal and uniform. Hewlett v. 
Nutt, 263. 

2. Such tax is not in violation of the constitution, Art I, § 3. 
Ibid. 

3. Shares in national banks owned by residents of the State may 
be assessed for taxation either at the place where the owners 
reside, or at the place where the bank is located, as the legis- 
lature of the State may elect. Buiev. Com’rs of Fayetteville, 
267. 

4. Under the existing laws such shares must be taxed at the place 
where the owner or person required to list them resides. Ibid. 

5. An action to recover back an amount of taxes paid under pro- 
test, will not lie against a sheriff who collected the same by vir- 
tue of a list delivered tc him by the register of deeds under the 
revenue act of 1876-77, ch. 156, schedule B. Such list has the 
force and effect of a judgment and execution. Mulford v. 
Sutton, 276. 


TENANTS IN COMMON —-See Adverse Possession 1; Will 2. 
TERMS OF SALE—See Practice 58. 


TITLE TO REAL ESTATE—See Landlord and Tenant ; Mortgage 9 ; 
Practice 36, 37; Vendor 1, 2. 


TOWNS AND CITIES: 


Under the Private Laws of 1868-’69, ch. 5, § 9, it is the exclusive 
province of the board of aldermen of the city of Wilmington 














to declare the result of a ballot for chief of police for said city. 
Price v. Brock, 600. 


TRANSACTION WITH PERSON DECEASED—See Evidence 4. 


TRESPASS—See Landlord and Tenant 3, 4. 


TRIAL: 


_ 


Where it appeared that A who was indebted by note to B paid 
off and discharged, at the request of the latter, a debt due by 
him to.C, it should have been found as a fact by the jury (or 
referee) whether or not the transaction was intended by the 
parties as an extinguishment pro tanto of the debt from A to 
B. The fact of the payment to C is in itself some evidence of 
such intent. Norment v. Brown, 363. 


See Contract 13; Indictment; Judge’s Charge 7; Practice 59. 


TRUSTS AND TRUSTEES: 


1, 


H conveyed certain real estate in Alabama to her son J in fee, 
and a cotemporaneous paper writing (not under seal) was ex- 
ecuted by them to the effect that said real estate was J’s, ‘‘to be 
disposed of as he sees proper; and said lands or the proceeds 
if sold to be his during his life, and at his death the said lands, 
or if sold the proceeds, to belong and to be given by him to W 
&c.;” J sould certain of the real estate and thereafter died ; in 
an action by W «gainst the administrator of J, It wes held, 


(1) That the paper writing, executed by H and J, created a 
trust in favor of W which attached to the conveyance of the 
lands to J. 

(2) That the trust is to be ascertained from the paper writing 
independent of parol testimony. 

(8) That the locality of the lands in another State does not de- 
prive the Courts of this'State of their jurisdiction to compel 
execution of the trust. 

(4) That the plaintiff is entitled to recover out of the personal 
estate of J, in the hands of his administrator in this State, the 
proceeds of the land sold by J. Henderson v. McBee, 219. 


A debt secured by separate deeds of trust, executed at dif- 
ferent times, by persons liable therefor, is entitled to share 
pro rata on the full amount of the debt as it existed when such 
securities were given, in the distribution of the money arising 
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therefrom, until the debt is satisfied. Brown v. Merchants’ 
Bank, 244, 

8. In such case the debtors are alike bound to the creditor for 
the entire amount of the debt and their relations with each 
other as principal and surety can not impair the essential right 
of the creditor to be paid out of the assigned estates. Ibid, 

4. A deed intrust made to secure several debts of which one is 
feigned and fraudulent and the others valid, will ve sustained 
for the benefit of the true creditors, but is inoperative as to 
the fraudulent claim; provided, that neither the trustees nor 
the true creditors have connived at the insertion in the deed 
of such fraudulent debt. Morris v. Pearson, 253. 

5. Tothegeneral rule that a trustee is not permitted to purchase at 
his own sale there are the following exceptions :— 

Where the trustee has a personal interest in the property, he 
may, if necessary, biditin to protect that interest. But even 
then, it is proper, if not indispensable, thaf his bidding should 
be sanctioned by the previous permit or subsequent confirma-~ 
tion of the Court, upon a full disclosure of all the facts. 
And where the cestui que trust consent to the purchase or rat- 
ify with full knowlecge of all the facts. Froneberger v- Lewis, 
426. 

See Bankruptcy 5; Evidence 7, 8, 9, 10, 11; Executors 7; Hus- 
band and Wife 11; Judge's Charge 2, 6. 


UNDER-LEASE—See Landlord and Tenant. 
USER—See Roads. 


VARIANCE—See Indictment 10. 


VENDOR AND VENDEE ; 


1, A vendor of land can not maintain a suit for the purchase 
money without first tendering a good and sufficient title to the 
vendee, Pascall v. Brandrn, 504, 

2. Ifthe vendee die before poyment of the purchase money, the 
deed should be tendered to the heirs, and they should bw par- 
ties defendant to a suit for the price of theland, Jdid. 


See Contract 10, 11, 18; Landlord and Tenant 6. 


VERDICT—See Indiciment 1; Judge’s Charge 7; Judgment 3; Parties 
4: 
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VERIFICATION—See Pleading4,7,8. . ~- 
WAIVER—See Insurance 3. 
WARRANTY—See Contract 10, 11. 


WIDOW: 

1. A widow is not barred of her right to a year’s support, under 
the act of 1871-°72, ch. 198, § 44, by reason of adultery com- 
mitted prior to the passage of the act. Cook v. Sexton, 305. 

2. An application for years’ support ‘made after the expiration of 
twelve months from the death of the husband, is barred by the 
statute of limitations, Battle’s Revisal, ch. 117,§ 18. bid. 

(In § 26, ch. 117, Bat. Rev., the first sentence ends with the word 
** prescribed;” the word “without” is the first word in the 
next sentence and should be spelt with a capital ‘“‘W.” JIbid.. 


WILL : 
1. In expounding awill the grammatical construction must pre- 
vail, unless a contrary intention plainly appears. Pruden v. 
Paxton, 446, 


2. A testator, by the first item of his will, devised to his wife real 
property exceeding in value a life estate-in all his property of 
that character. In the residuary clause of said will he devised 
as follows:—‘‘I give, deviseand bequeath all my other proper- 
ty of every description to my beloved wife and dear children, 
to de divided among them according to law;” Held, that a farm 
included in such residuary clause passed to the wife and chil- 
dren as tenants in common of thefee. Ibid. 

3. A testator by his will devised certain lands to his sons J and H, 
‘**on the following conditions, provided that they each pay” 
certain amounts to three other of his sons, infants, when they 
severally attain the age of twenty-one years; by. the residuary 
clause of the will he gave all his remaining property, not be- 
fore disposed of, to four daughters; the three sons died in in- 
fancy and without issue, during the testator’s life time ; Held, 
that the legacies lapsed and J and H took the lands devised to 
them without charge. Whitehead v. Thompson, 450, 


See Executors 15, 16; Legacy 1,2; Probate Court 1. 






































WITNESS : 
1, Under § 348C. C, P. a party toanaction is a competent wit- 
nessas to a transaction between himself and a person at the 
time of such examination deceased, when the representative of 
such deceased person is not a party tothe action. Shields v. 

Smith, 517. 

2, The rule of law (Bat. Rev. ch. 48 § 16) disqualifying the wife 
” to testify for or against her husband in criminal preceedings, 
applies only to cases where the husband has a legal interest in 
the result, and does not render her incompetent to contradict 
his testimony for the State upon an indictment against a third 
party for an assault and battery upon him. State v. Parrott, 
615. 


See Evidence 7, 9, 10, 13, 17, 21; Practice 55. 
WITNESS FEES—See Costs. 


YEAR’S SUPPORI—See Widow. 





In the second paragraph of statement of case in Mizell vy. Simmons, 
ante, 188, read—‘‘ It was insisted by defendants that ‘“‘ A” was the be- 
ginning of Isaac Jordan’s land, and found as a fact by the referee 
that patent “A” commenced on Roanoke river at a point agreed upon by 
the parties,” the distance, &c. 





